THE PORT AUTHORITY OF NY & NJ

PROCUREMENT DEPARTMENT
4 WORLD TRADE CENTER
150 GREENWICH STREET, 21°" FL.
NEW YORK, NY 10007

7/14/2016

ADDENDUM #2

To prospective Bidder(s) on Bid #46322: Supply and Deliver Standard Hardwood Timber
Cross Ties and Contact Rail Ties to PATH (FTA) - Due back on 7/21/2016, no later
than 11:00AM:

The following changes/modifications are hereby made to the solicitation documents:

1) Delete the document “FEDERAL TRANSIT ADMINISTRATION

2)

20.

REQUIREMENTS” in its entirety, and replace it with the document
“ATTACHMENT A - FEDERAL TRANSIT ADMINISTRATION CONTRACT
PROVISIONS?”, a copy of which is attached.

In the Purchase Order Terms and Conditions, delete paragraph 20 entitled,
“DISADVANTAGED BUSINESS ENTERPRISES (DBE) PROGRAM” in its
entirety, and replace it with the following:

Disadvantaged Business Enterprise (DBE) Program

A. POLICY

It is the policy of The Port Authority of New York and New Jersey (the “Port
Authority” or the “Authority”) and its related entities, including Port Authority Trans-
Hudson Corporation (“PATH?”) that Disadvantaged Business Enterprises ("DBEs") are
provided the opportunity to participate in the performance of this Contract. Each
proposer shall take all necessary and reasonable steps to ensure that its proposal
includes DBE participation and performance of work on this Contract, when awarded.
This Contract is subject to the United States Department of Transportation
("USDOT") regulations on "DBEs" contained in Part 26 of Title 49 of the Code of
Federal Regulations.

The Proposer shall not discriminate on the basis of race, color, national origin,
creed/religion, sex, age or handicap/disability in the performance of this contract. The
Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and
administration of USDOT-assisted contracts. Failure by the Contractor or
subcontractor to carry out these requirements is a material breach of this contract,
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which may result in the termination of this contract or such other remedy as the
PANYNJ deems appropriate.

B. GOAL

The Port Authority Office of Business Diversity and Civil Rights (“OBDCR”) has
established a goal for DBE participation on this Contract, which the proposer will be
required to show how it will meet, if awarded this Contract. This goal, expressed as a
percentage of the total contract price, including change orders issued pursuant to the
changes provision of the contract, is:

DBE Participation Goal: 0%

for firms owned and controlled by socially and economically disadvantaged
individuals (as defined in C.5 below) and certified as DBEs by the Authority. Eligible
DBE firms are listed on the following Uniform Certification Programs (“UCPs”)
websites:

New York UCP - https://nysucp.newnycontracts.com
New Jersey UCP — http://www.njucp.net/

In the event the successful proposer’s proposed level of DBE participation is less than
this prescribed level of DBE participation, to remain eligible for contract award, the
successful proposer must satisfy the good faith efforts requirements set forth in
paragraph 1.3 below. OBDCR is responsible for determining compliance by the
proposer with DBE Program requirements established for this solicitation and in this
Contract. The proposer shall make all DBE Program submissions required by this
solicitation to the Port Authority Procurement Department contact with a copy to
OBDCR. Once awarded, the successful proposer (Contractor) will make all DBE
Program submissions to OBDCR at the following address and email address:

Contract Number:

Name: Jacqueline Carroll

Email: jacarroll@panynj.gov Telephone No.: (201) 395-3958
Address: The Port Authority of NY & NJ

2 Montgomery Street, 2nd FI. Jersey City, NJ 07302

C. DEFINITIONS

1. To avoid undue repetition, the following terms, as used in this Agreement, shall be
construed as follows: Bidder or Proposer can be used interchangeably and
Consultant or Contractor can be used interchangeably.

2. Certification means the process by which a business demonstrates to OBDCR or
to a New York State Unified Certification Program Certifying Partner ("NYSUCP")
or to a New Jersey Unified Certification Certifying Partner (*“NJUCP”) that it meets
the requirements to be a DBE under USDOT regulations set forth in 49 C.F.R. Part
26.
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3. Disadvantaged Business Enterprise or DBE is a for-profit small business concern
(a) that is at least 51% owned by one or more individuals who are both socially and
economically disadvantaged or, in the case of a corporation, in which at least 51%
of the stock is owned by one or more such individuals; and (b) whose management
and daily business operations are controlled by one or more of the socially and
economically disadvantaged individuals who own it.

4. New York State Unified Certification Program Certifying Partners include the
Port Authority of New York & New Jersey, Metropolitan Transportation Authority,
the Niagara Frontier Transportation Authority and the New York State Department
of Transportation.

5. New Jersey Unified Certification Program Certifying Partners include the Port
Authority of New York & New Jersey, New Jersey Transit and the New Jersey
State Department of Transportation.

6. Socially and economically disadvantaged individual means any individual who
is a citizen (or lawfully admitted permanent resident) of the United States and who
is:

a. Any individual OBDCR or a NYSUCP or NJUCP Certifying Partner finds
to be a socially and economically disadvantaged individual on a case-by-case
basis.

b. Any individual in the following groups, members of which are rebuttably
presumed to be socially and economically disadvantaged:

1. Black Americans which includes persons having origins in any of the
Black racial groups of Africa;

2. Hispanic Americans which includes persons of Mexican, Puerto Rican,
Cuban, Dominican, Central or South America or other Spanish or
Portuguese culture or origin, regardless of race;

3. Native Americans which includes persons who are American Indians,
Eskimos, Aleuts or Native Hawaiians;

4. Asian-Pacific Americans which includes persons whose origins are from
Japan, China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand, Malaysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands
(Republic of Palau), the Commonwealth of the Northern Marianas Islands,
Macao, Fiji, Tonga, Kiribati, Juvalu, Nauru, Federated States of
Micronesia, or Hong Kong;

5. Subcontinent Asian Americans which includes persons whose origins are

from India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or
Sri Lanka;
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6. Women; and

7. Any additional groups whose members are designated as socially and
economically disadvantaged by the Small Business Administration
("SBA"), at such time as the SBA designation becomes effective.

D. THE DBE PROGRAM

The Port Authority has established a Disadvantaged Business Enterprise (DBE)
program in accordance with applicable United States Department of Transportation
(USDOT) regulations in 49 CFR Part 26. The Port Authority receives Federal
financial assistance from the Department of Transportation, and as a condition of
receiving this assistance, the Port Authority has signed an assurance that it will
comply with these regulations. It is the policy of the Port Authority to ensure that
DBEs, as defined in 49 CFR Part 26, have an equal opportunity to receive and
participate in USDOT-assisted contracts. It is also Port Authority policy:

1. To ensure nondiscrimination in the award and administration of USDOT-
assisted contracts;

2. To create a level playing field on which DBEs can compete fairly for USDOT-
assisted contracts;

3. To ensure that the DBE program is narrowly tailored in accordance with 49
CFR Part 26;

4. To ensure that only firms that fully meet regulatory eligibility standards as
outlined in 49 CFR Part 26 are permitted to participate as DBEs;

5. To help remove barriers to the participation of DBEs in USDOT-assisted
contracts; and,

6. To assist the development of firms that can compete successfully in the market
place outside the DBE program.

The Director of OBDCR has been delegated as the DBE Liaison Officer. In that capacity,
the Director of OBDCR is responsible for implementing all aspects of the DBE program.
Implementation of the DBE program is accorded the same priority as compliance with all
other legal obligations incurred by the Port Authority in its financial assistance
agreements with the USDOT.

The Port Authority has disseminated this policy statement to the Board of Commissioners
and all the components of our organization. We have disseminated this statement to DBE
and non-DBE business communities that perform work for us on USDOT-assisted
contracts through posting on the OBDCR website: http://www.panynj.gov/business-
opportunities/supplierdiversity.html
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E. DBE OBLIGATION

The proposer agrees to take all necessary and reasonable steps to ensure that DBEs
have the opportunity to compete for and perform work under this Contract, if awarded.
(Note: If the total contract price is increased as a result of change orders, the
Contractor shall make a good faith effort to achieve a commensurate increase in DBE
participation). Submission of the proposal constitutes a certification and representation
by the proposer that good faith efforts will be made to satisfy the DBE goal
requirement in paragraph B during contract performance.

Furthermore, the Proposer will ensure that the following clause is placed in every
contract or subcontract resulting from this Contract:

“The Contractor or subcontractor shall not discriminate on the basis of race, color,
national origin, creed/religion, sex, age or handicap/disability, in the performance of
this contract. The Contractor shall carry out applicable requirements of 49 CFR Part
26 in the award and administration of USDOT-assisted contracts. Failure by the
Contractor or subcontractor to carry out these requirements is a material breach of
this contract, which may result in the termination of this contract or such other
remedy as the PANYNJ deems appropriate.”

F. SUBMISSION OF DBE UTILIZATION PLAN

By submitting a bid or proposal for this Contract, the proposer assures the Authority
that it will meet the foregoing goal and shall submit the DBE Goals Statement and
Affirmation Statement form (Appendix Al) with its Proposal. If the proposer
determines it cannot make this assurance, it may nevertheless submit a bid or proposal,
but in such event, it shall note on the DBE Goals Statement form the percentage of
DBE participation it anticipates, including documentation supporting the good faith
efforts made to achieve the goals set forth in the Contract.

The proposer shall submit, with its Proposal, the DBE Participation Plan and
Affirmation Statement (Appendix A2) for each DBE firm it intends to use on this
Contract. The DBE Participation Plan and Affirmation Statement shall provide the
name and address of each DBE firm, a description of the work to be performed, the
dollar value of each DBE subcontract and the signature affirmation from each DBE
firm participating in this Contract.

The bidder shall submit with its Proposal the completed Information on Solicited
Firms form (Appendix A4), listing every firm that provided a quotation to the bidder
for any subcontract to be performed under this Contract, whether the firms are DBE
certified and whether the firms’ quotes were included in the final Proposal.

Bidders who are utilizing trucking firms to meet their DBE goal are directed to

complete the "Pre-Award DBE Trucking Commitment Form™ (Appendix A5) and
submit the form with their Proposals for each DBE used on this Contract.

Addendum #2 — Bid #46322 Page 5 of 14



Bidders who are utilizing materials suppliers to meet their DBE goal are directed to
complete the "DBE Regular Dealer Verification Form™ (Appendix A6) and submit the
form with their Proposals for each DBE used on this Contract.

1. By listing a firm on its DBE Participation Plan and Affirmation Statement
(Appendix A2) the proposer is representing the following:

a. It intends to use the firm for the work specified in the DBE Participation
Plan and Affirmation Statement (Appendix A2) to perform the work
specified.

b. The firm is a certified DBE in the states of either New York or New
Jersey and is technically and financially qualified to perform the work
specified and that the firm is available to perform the work.

c. If it is awarded the contract, it will enter into a subcontract with such
DBE (or an approved substitute), subject to the terms and conditions of
this contract, for the work described and at the price set forth in the DBE
Participation Plan and Affirmation Statement (Appendix A2).

d. It will not substitute a DBE firm listed in its DBE Participation Plan and
Affirmation Statement (Appendix A2) unless the Port Authority provides
prior written approval in accordance with Paragraph J, below.

G. PROMPT PAYMENT AND RETAINAGE PROVISION

The Contractor agrees to pay each subcontractor under this prime contract for the
satisfactory performance of its contract, no later than ten (10) days from the receipt of
each payment the Contractor receives from the Authority. The Contractor agrees
further to return all retainage, if any, owed to a subcontractor within ten (10) days after
the subcontractor’s work is satisfactorily completed. Any delay or postponement of
payment from the above referenced time-frame may occur only for good cause
following written approval from the Port Authority. This clause applies to both DBE
and non-DBE subcontractors. Failure to comply with this section may constitute a
breach of contract, entitling the Port Authority to remedies provided herein, in addition
to any other available remedy.

H. CREDIT TOWARD DBE GOAL

No credit toward meeting the DBE goal will be allowed unless OBDCR or a NYSUCP
or NJUCP Certifying Partner has certified the DBE firm as eligible. Only the value of
the work actually performed by the DBE will be counted toward the DBE goal. The
DBE shall verify payments on the DBE Payment Request Certification Form attached
to all invoices. The Authority will use the following guidelines to determine the
amount to be counted toward the DBE goal:

1. OBDCR will credit the entire amount of fees or commissions charged by a DBE
firm for providing a bona fide service, such as professional, technical, consultant,
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or managerial services, or for providing bonds or insurance specifically required
for the performance of a USDOT-assisted contract, toward DBE goals, provided
OBDCR determines the fee to be reasonable and not excessive as compared with
fees customarily allowed for similar services.

2. When a DBE subcontracts part of the work of its contract to another firm, the
value of the subcontracted work may be counted toward DBE goals only if the
DBE’s subcontractor is itself a certified DBE. Work that a DBE subcontracts to a
non-DBE firm does not count toward DBE goals.

3. Joint ventures between DBEs and non-DBEs may be counted toward the DBE
goal in proportion to the total dollar value of the contract equal to the distinct,
clearly defined portion of the work of the contract that the DBE performs with its
own forces. Please contact the Office of Business Diversity and Civil Rights at
(201) 395-3958 for more information about requirements for such joint ventures.

4. OBDCR will credit expenditures to a DBE subcontractor toward DBE goals,
only if the DBE is performing a commercially useful function on the contract.

5. Commercially Useful Function

A. A DBE is considered to perform a commercially useful function when it is
responsible for the execution of a distinct element of work on a contract and
carries out its responsibilities by actually performing, managing and
supervising the work involved in accordance with normal industry practice.
Regardless of whether an arrangement between the Contractor and the DBE
represents standard industry practice, if the arrangement erodes the
ownership, control or independence of the DBE or in any other way does not
meet the commercially useful function requirement, that firm shall not be
included in determining whether the DBE goal is met and shall not be
included in DBE reports. If this occurs with respect to a firm identified as a
DBE, the Contractor shall receive no credit toward the DBE goal and may be
required to backfill the participation. A DBE does not perform a
commercially useful function if its role is limited to that of an extra
participant in a transaction or contract through which funds are passed in
order to obtain the appearance of DBE participation. A DBE may rebut a
determination by the Authority that the DBE is not performing a
commercially useful function to the United States Department of
Transportation (USDOT) funding agency (for example, FAA, FTA or
FHWA).

B. Work Force. The DBE must employ a work force (including administrative
and clerical staff) separate and apart from that employed by the Contractor,
other subcontractors or their affiliates. This does not preclude the
employment by the DBE of an individual that has been previously employed
by another firm involved in the Contract, provided that the individual was
independently recruited by the DBE in accordance with customary industry
practice. The routine transfer of work crews from another employer to the
DBE shall not be allowed.
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C. Supervision. All Work performed by the DBE must be controlled and
supervised by the DBE without duplication of supervisory personnel from the
Contractor, their affiliates and other subcontractors performing Work on the
Contract. This does not preclude routine communication between the
supervisory personnel of the DBE and other supervisors necessary to
coordinate the Work.

D. Equipment. DBE subcontractors may supplement their equipment by renting
or leasing additional equipment in accordance with customary industry
practice. If the DBE obtains equipment from the Contractor, other contractors
or their affiliates, the DBE shall provide documentation to the Authority
demonstrating that similar equipment and terms could not be obtained at a
lower cost from other customary sources of equipment. The required
documentation shall include copies of the rental or leasing agreements, and
the names, addresses, and terms quoted by other sources of equipment.

E. If a DBE does not perform or exercise responsibility for at least 30 percent of
the total cost of its contract with its own work force, or the DBE subcontracts
a greater portion of the work of a contract than would be expected on the
basis of normal industry practice for the type of work involved, OBDCR will
presume that it is not performing a commercially useful function.

6. Counting DBE Participation

When a certified DBE firm is awarded the Contract, the DBE goals shall be deemed
to have been met. The value of the Work performed by a DBE, including that of a
DBE prime contractor, with its own equipment, with its own forces, and under its
own supervision, will be counted toward the DBE goal, provided the utilization is a
commercially useful function. Work performed by DBEs will be counted as set forth
below. If the Authority determines that some or all of the DBE's work does not
constitute a commercially useful function, only the portion of the work considered to
be a commercially useful function will be credited toward the DBE goal.

A. Subcontractors. 100 percent of the value of the Work to be performed by a
DBE subcontractor will be counted toward the DBE goal. The value of such
Work includes the cost of materials and supplies purchased by the DBE,
except the cost of supplies or equipment leased from the Contractor, other
subcontractors or their affiliates will not be counted. When a DBE
subcontracts part of the work of its contract to another firm, the value of the
subcontracted work may be counted toward DBE goals only if the DBE's
subcontractor is itself a DBE. Work that a DBE subcontracts to a non-DBE
firm does not count toward DBE goals.

B. Manufacturers/Fabricators. 100 percent of the expenditure to a DBE
manufacturer or fabricator will be counted towards the DBE goal.

C. Material Suppliers. 60 percent of the expenditure to a DBE material supplier
will be counted toward the DBE goal. Packagers, brokers, manufacturer’s
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representatives, or other persons who arrange or expedite transactions are not
material suppliers within the meaning of this paragraph.

D. Brokers/Manufacturer’s Representatives. 100 percent of fees or commissions
charged for assistance in the procurement of the materials and supplies, or fees
for transportation charges for the delivery of materials or supplies provided by
a DBE broker/manufacturer’s representative will be counted toward the DBE
goal, provided they are determined by the Authority to be reasonable and not
excessive as compared with fees customarily allowed for similar services. The
cost of the materials and supplies themselves will not be counted.

E. Services. 100 percent of fees or commissions charged by a DBE for providing
a bona fide service, such as professional, technical, consultant, or managerial
services, or for providing bonds or insurance specifically required for the
performance of the Work will be counted toward the DBE goal, provided the
fee is reasonable and not excessive as compared with fees customarily allowed
for similar services.

F. Trucking Operations. The DBE trucking firm of record is the firm that is listed
on the DBE Participation Plan. The DBE trucking firm shall own and operate
at least one registered, insured and fully operational truck used for the
performance of the Work and shall be responsible for the management and
supervision of the entire trucking operation on a particular contract, and there
cannot be a contrived arrangement for the purpose of meeting the DBE goal.
The DBE trucking firm of record shall control the day-to-day DBE trucking
operations for performance of the Work, and shall be responsible for (1)
negotiating and executing rental/leasing agreements; (2) hiring and terminating
the work force; (3) coordinating the daily trucking needs with the Contractor;
and (4) scheduling and dispatching trucks.

1. DBE Owned/Leased Trucks. 100% of the value of the trucking
operations the DBE provides for the performance of the work using trucks
it owns and trucks that are registered, insured and operated by the DBE
using drivers it employs, will be counted toward the DBE goal.

2. DBE Leased Trucks. The DBE may lease trucks from another DBE,
including an owner/operator who is certified as a DBE. 100% of the value
of the trucking operations that the lessee DBE provides will be counted
toward the DBE goal.

3. Non-DBE Trucks. The DBE may lease trucks from non-DBE firms and
owner-operators. The value of these trucking services will be counted
toward the DBE goal up to the value of services performed by the DBE
trucks used on the Contract. DBE participation can be counted for the value
of the services of non- DBE trucks that exceed the value of the services
performed by DBE trucks only in the amount of the fee or commission a
DBE receives as a result of the lease agreement.
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G. Joint Venture Joint ventures between DBEs and non-DBEs will be counted toward
the DBE goal in proportion to the total dollar value of the Contract equal to the
distinct, clearly defined portion of the Work of the Contract that the DBE performs
with its own forces. The joint venture agreement is therefore subject to review by
OBDCR, a copy of which is to be furnished by the firm to be awarded the Contract
before execution of the Contract.

7. If a firm is not currently certified as a DBE in accordance with 49 CFR Part 26 at
the time of the execution of the Contract, OBDCR will not credit the firm’s
participation toward any DBE goals, except as provided for in 49 CFR Section
26.87(i).

8. When a firm loses its DBE certification, OBDCR will follow the applicable
regulations in 49 CFR Section 26.87(j).

a. If a contract or subcontract has not been executed with the firm prior to
notification of its ineligibility, any participation by the ineligible firm will not
be counted toward the contract or overall goal. OBDCR will direct the
Contractor to meet the contract goal with an eligible DBE firm or
demonstrate good faith efforts to do so.

b. If a contract or subcontract has been executed with the firm prior to
notification of its ineligibility, the Contractor may continue to receive credit
toward its DBE goal for the firm’s work.

9. OBDCR will not credit toward the DBE goal the participation of a DBE
subcontractor until the amount being counted toward the goal has actually been
paid to the DBE, as evidenced by submission of the Statement of Payments to
.DBE Subcontractors / Lessors / Suppliers and the DBE Payment Request
Certification Form.

I. CONTRACT AWARD

1. Only proposers who submit proposals that meet the DBE goal or who demonstrate
good faith efforts to meet the DBE goal, as herein provided will be eligible for award
of the Contract.

2. If the successful proposer does not reach the DBE goal, the proposer shall
nevertheless remain eligible for award of the contract if it can demonstrate to the
satisfaction of OBDCR that it has made a good faith effort to meet the DBE goal. In
making such a determination, OBDCR shall consider, among other things, the criteria
set out in subparagraph 3 below.

3. Demonstration of Good Faith Efforts
To demonstrate a good faith effort to meet the DBE contract goal, a proposer shall
submit with the DBE Goals Statement form (Appendix Al) a list of the steps it has

taken to obtain DBE participation, together with documentation supporting those
steps. Such efforts may be demonstrated by showing the following:
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a. That the proposer attended any pre-solicitation or pre-bid meetings that were
scheduled by the Port Authority to inform DBEs of contracting and
subcontracting opportunities;

b. That the proposer advertised in general circulation, trade association, and
minority-focus media, at least 15 days before proposal due date, to request DBE
subcontract performance on the specific project;

c. That the proposer provided written notice to a reasonable number of specific
DBEs that their interest in the contract was being solicited, in sufficient time to
allow the DBEs to participate effectively;

d. That the proposer followed up initial solicitations of interest by contacting DBEs
to determine with certainty whether the DBEs were interested in participating in
the project;

e. That the proposer selected portions of the work to be performed by DBEs in
order to increase the likelihood of meeting the DBE goal (including where
appropriate, breaking down contracts into economically feasible units to facilitate
DBE participation);

f. That the proposer provided interested DBEs with adequate information about the
plans, specifications and requirements of the contract;

g. That the proposer negotiated in good faith with interested DBES, not rejecting
DBEs as unqualified without sound reasons based on a thorough investigation of
their capabilities. Documented efforts of negotiations with DBEs must include at
a minimum:

1. The names, addresses and telephone numbers of DBESs that were considered;

2. A description of the information provided to DBEs regarding the plans and
specifications for portions of the work to be performed,;

3. A statement explaining why agreements with the DBEs could not be reached.

h. That the proposer made efforts to assist interested DBEs in obtaining bonding,
lines of credit, or insurance required by the Port Authority or Consultant;

i. That the proposer made efforts to assist interested DBES in obtaining necessary
equipment, supplies, materials, or related assistance or services; and

j- That the proposer effectively used the services of available minority/women
community organizations; minority/women contractor’s groups; local, state and
federal minority/women business assistance offices; and other organizations that
provide assistance in the recruitment and placement of DBEs.
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4. Reconsideration of Good Faith Efforts Determination

In determining whether a proposer has demonstrated good faith efforts, the Port
Authority will look at all efforts that the proposer has made. If OBDCR determines
that the successful proposer has failed to make good faith efforts to meet the DBE
goal, that firm’s submission may be deemed non-responsive. The non- responsive
firm will have an opportunity for administrative reconsideration, in accordance with
the Port Authority’s Protest Procedures. In accordance with the Protest Procedures,
as part of this reconsideration, the proposer will have the opportunity to provide
written documentation or argument concerning the issue of whether it met the goal
or made adequate good faith efforts to do so. In accordance with the Protest
Procedures, a written decision will be sent to the proposer explaining the basis for
finding that the proposer did or did not meet the goal or make adequate good faith
efforts to do so.

J. DBE MODIFICATIONS

In the event that a proposer wishes to modify its DBE Participation Plan and
Affirmation Statement (Appendix A2) after its submission or after a contract is
awarded, the proposer must then request approval for the modification from OBDCR
in writing. A proposer may not, without OBDCR’s prior consent, terminate a DBE
subcontractor approved under this contract and then perform the work of the contract
with its own forces or those of an affiliate. A modification includes any change to
items of work, material, services, subcontract value or DBE firms, which differ from
those identified on the approved DBE Participation Plan and Affirmation Statement
(Appendix A2). When a DBE subcontractor is terminated or fails to complete its work
for any reason, the Contractor must make good faith efforts to find another DBE
subcontractor to substitute for the original DBE. These good faith efforts must be
directed at finding other DBEs to perform at least the same amount of work under the
contract as the former DBE to the extent needed to meet the contract goal. The
Contractor must provide OBDCR with any and all documents and information as may
be requested with respect to the modification. If OBDCR determines that the
Contractor failed to make good faith efforts, the Port Authority may consider such
failure a breach of contract, entitling the Port Authority to remedies provided herein,
in addition to any and all other available remedies. Subsequent to Contract award, all
changes to the DBE Participation Plan must be submitted via a Modified DBE
Participation Plan and Affirmation Statement (Appendix A3) to the Manager for
review and approval by the Authority’s Office of Business Diversity and Civil Rights.
For submittal of modifications to the DBE Plan, Contractors are directed to use
Appendix A3 which may be downloaded at http://www.panynj.gov/business-
opportunities/pdf/PA4242.pdf.
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K. EEO/NON-DISCRIMINATION

During the performance of this Contract, the Contractor hereby agrees that no person
on the ground of race, color, national origin, creed/religion, sex, age or
handicap/disability shall be excluded from participation in, denied the benefits of, or
be otherwise subjected to discrimination in the furnishing of goods or services or in
the selection and retention of subcontractors and/or vendors under this Contract.
Contractor shall also ascertain and comply with all applicable federal, state and local
laws, ordinances, rules, regulations, and orders that pertain to equal employment
opportunity, affirmative action, and non-discrimination in employment, including 49
CFR Part 26.

L. OFFICE OF THE INSPECTOR GENERAL

The Port Authority Office of Inspector General (OIG) is responsible for investigating
fraud and misconduct by Port Authority contractors, subcontractors, consultants,
suppliers and others, including the DBE Program.

Depending upon the dollar value of the construction project, and regulatory
requirements, the OIG might engage the services of an Integrity Monitor who reports
to the OIG and assists in monitoring compliance governing the DBE program.

The OIG and its Integrity Monitors may perform on-site investigations and payment
verifications, review relevant consultant, contractor, subcontractor and supplier
documents, including but not limited to financial records, certificates and licenses,
certified payroll reports, and employee sign-in sheets.

They may also interview officers and employees of these firms either on-site, at their
offices, or at any other location the OIG determines is in the best interest of the Port
Authority.

All consultants, contractors, subcontractors, suppliers and others who are participating
in the DBE Program in any manner, shall cooperate fully with the Port Authority OIG
and shall provide all requested documents immediately upon request. The failure to
cooperate may be considered a breach of contract, entitling the Port Authority to
remedies provided herein, in addition to any other available remedy.

M. APPENDICES

1. APPENDIX Al: DBE Goals Statement

2. APPENDIX A2: DBE Participation Plan and Affirmation Statement

3. APPENDIX A3: Modified DBE Participation Plan and Affirmation Statement
4. APPENDIX A4: Information on Solicited Firms

5. APPENDIX A5: Pre-Award DBE Trucking Commitment Form

6. APPENDIX A6: DBE Regular Dealer Verification Form
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This communication should be initialed by you and annexed to your Bid upon
submission. In case any Bidder fails to conform to these instructions, its Bid will
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1. DEFINITIONS

“Agreement” shall mean “Contract”. This Agreement is anticipated to be funded in whole or
in part by the United States Department of Transportation’s Federal Transit Administration
(FTA).

“Construction” shall mean Construction, alteration, or repair (including dredging, excavating,
and painting) of buildings, structures, or other real property. For purposes of this definition, the
terms “buildings, structures, or other real property” include, but are not limited to, improvements
of all types, such as bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers,
mains, power lines, cemeteries, pumping stations, railways, airport facilities, terminals, docks,
piers, wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production, furnishing, Construction, alteration,
repair, processing, or assembling of vessels, aircraft, or other kinds of personal property.

“Contractor” and “Subcontractor” shall have the same meanings as “Consultant” and
“Subconsultant,” respectively.

“Micro-Purchase” shall mean a purchase of $3,500 or less and is exempt from FTA’s Buy
America requirements but is subject to Davis-Bacon prevailing wage requirements such that even
though the Port Authority uses micro-purchase procurement procedures, prevailing wage
requirements apply to Construction contracts exceeding $2,000.

“PATH” shall mean the Port Authority Trans-Hudson Corporation.

“Port Authority of New York and New Jersey” shall mean shall mean the Port Authority of New
York and New Jersey and its subsidiaries, including PATH.

“Recipient” shall mean a Recipient of Federal assistance awarded by the Federal Transit
Administration (FTA) when using that Federal assistance to finance its procurements (third party
contracts).

2. INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION TERMS
This section applies to all contracts except Micro-Purchases.

The following provisions include, in part, certain Standard Terms and Conditions required by
the United States Department of Transportation (DOT), whether or not expressly set forth in the
following contract provisions. All contractual provisions required by DOT, as set forth in
the FTA Circular 4220.1F are hereby incorporated by reference. Anything to the contrary
herein notwithstanding, all FTA mandated terms shall be deemed to control in the event of a
conflict with other provisions contained in this Contract. The Contractor shall not perform any
act, fail to perform any act, or refuse to comply with any Authority requests that would cause
the Authority to be in violation of the FTA terms and conditions.

The Contractor shall include the above clause in every subcontract financed in whole or in part
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with Federal assistance provided by the FTA and shall ensure that such provisions will be
binding upon each subcontractor of any tier.

Each and every provision required by the FTA to be inserted in this Contract shall be deemed to
be inserted herein, including but not limited to Title 2 of the Code of Federal Regulations, Part
200 (“2 CFR 200”), as it may be applicable and the Contract shall be read and enforced as
though it were included herein. If any provision of this Contract shall be such as to effect non-
compliance with any FTA requirement, such provision shall not be deemed to form part
hereof, but the balance of this Contract shall remain in full force and effect.

3. FEDERAL CHANGES
This section applies to all contracts except Micro-Purchases.

The Contractor shall at all times comply with all applicable FTA regulations, policies, procedures
and directives, including without limitation those listed directly or by reference in the Master
Agreement between the Authority and the FTA, as they may be amended or promulgated from
time to time during the term of this Contract. Contractor’s failure to so comply shall constitute a
material breach of this Contract. The most recent Federal laws, regulations, policies, and
administrative practices shall apply to this Contract at any particular time, unless the FTA issues
a written determination otherwise. All standards or limits within this document are minimum
requirements, unless modified by the FTA or any subagency thereof. The requirements of this
section shall apply to each applicable changed requirement.

The Contractor shall include the above clause in every subcontract financed in whole or
in part with Federal assistance provided by the FTA and shall ensure that such provisions
will be binding upon each subcontractor of any tier.

4. NO FEDERAL GOVERNMENT OBLIGATIONS TO THIRD PARTIES
This section applies to all contracts except Micro-Purchases.

The Authority and the Contractor acknowledge and agree that, notwithstanding any concurrence
by the Federal Government in or approval of the solicitation or award of the underlying contract,
absent the express written consent by the Federal Government, the Federal Government is not a
party to this Contract and shall not be subject to any obligations or liabilities to the Authority,
Contractor, or any other party (whether or not a party to that contract) pertaining to any matter
resulting from the underlying contract.

The Contractor agrees to include the above clause in each subcontract financed in whole or
in part with Federal assistance provided by the FTA. It is further agreed that the clause shall
not be modified, except to identify the subcontractor who will be subject to its provisions.
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5. ORGANIZATIONAL CONFLICT OF INTEREST

This Contract may give rise to a potential for an organizational conflict of interest. An
organizational conflict of interest exists when the nature of the work to be performed under
the contract may, without some form of restriction on future activities; result in an unfair
competitive advantage to the Contractor.

1.) The Contractor shall have access to confidential and/or sensitive Authority
information in the course of contract performance. Additionally, the
Contractor may be provided access to proprietary information obtained from
other contracted entities during contract performance. The Contractor
agrees to protect all such information from disclosure unless so authorized,
in writing, by the Authority and to refrain from using such information for
any purpose other than that for which it was furnished.

2.) To the extent that the Contractor either (a) uses confidential and/or sensitive
Authority information or proprietary information obtained from other
Authority contractors to develop any form of document, report, or plan that
is determined by the Authority to be the basis, in whole or in part, of any
subsequent solicitation issued by the Authority or (b) develops written
specifications that are used in any subsequent solicitation issued by the
Authority, the Contractor agrees that it shall not be eligible to compete for
such subsequent solicitation(s) as a prime or principal contractor or as part of
any teaming arrangement unless the Authority provides, in writing, a specific
waiver of this restriction. The duration of any restriction imposed under
this subparagraph shall not exceed the length of the initial performance
period of any subsequently awarded contract for which the Contractor was
ineligible to compete.

The Contractor, by submitting its bid or proposal, agrees to the above stated conditions and
terms and further agrees to perform all duties under the contract and, in doing so, not to
enter into contractual agreements with Authority prime contractors and first-tier
subcontractors in such a way as to create an organizational conflict of interest.

If the Authority determines that the Contractor has violated any term of this numbered clause,
the Authority may take any appropriate action available under the law or regulations to obtain
redress to include, but not be limited to, requiring the Contractor to terminate any affiliation
or contractual arrangement with an Authority prime contractor or first-tier subcontractor at no
cost to the Authority; determining the Contractor ineligible to compete for or be awarded any
subsequent or “follow-on” contracts that may be based upon the Contractor’s actions under this
Contract or violations of this numbered clause, or terminating this Contract, in whole or in part.
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6. LOBBYING

This section applies to Construction/architectural and engineering/acquisition of rolling
stock/professional service contracts/operational service contracts/turnkey contracts; and
does not apply to Micro-Purchases

Byrd Anti-Lobbying Amendment, 31 USC 1352 as amended by the Lobbying Disclosure Act of
1995 —“Byrd Anti-Lobbying Amendment” (31 U.S.C. 1352) — Contractors who apply or bid
for an award of $100,000 or more shall file the certification required by 49 CFR Part 20, ‘*‘“New
Restrictions on Lobbying’” and 2 CFR 200, Appendix Il (J). Each tier certifies to the tier above
that it will not and has notused Federal appropriated funds to pay any person or organization for
influencing or attemptingto influence an officer or employee of any agency, a member of
Congress, officer or employee of Congress, or an employee of a member of Congress in
connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C.
1352. Each tier shall also disclose any lobbying with non-Federal funds that takes place in
connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier
up to the Recipient.

7. CIVIL RIGHTS REQUIREMENT
This section applies to all contracts except Micro-Purchases.

Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 U.S.C.

8§ 2000d, Section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6102, and
Section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132, the Contractor
agrees that it will not discriminate against any employee or applicant for employment because of
race, color, creed, national origin, sex, age, or disability. In addition, the Contractor agrees to
comply with applicable federal implementing regulations and other implementing requirements
FTA may issue.

Equal Employment Opportunity - The following equal employment opportunity requirements
apply to the underlying contract:

1.) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the
Civil Rights Act, as amended, 42 U.S.C. 8 2000e, and Federal transit laws at
49 U.S.C. § 5332, the Contractor agrees to comply with all applicable equal
employment opportunity requirements of U.S. Department of Labor (U.S.
DOL) regulations, "Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq.,
(which implement Executive Order No. 11246, "Equal Employment
Opportunity,” as amended by Executive Order No. 11375, "Amending
Executive Order 11246 Relating to Equal Employment Opportunity,” 42
U.S.C. § 2000e note), and with any applicable Federal statutes, executive
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orders, regulations, and Federal policies that may in the future affect
Construction activities undertaken in the course of the Project. The Contractor
agrees to take affirmative action to ensure that applicants are employed, and
that employees are treated during employment, without regard to their race,
color, creed, national origin, sex, or age. Such action shall include, but not be
limited to, the following: employment, upgrading, demotion or transfer,
recruitment or recruitment advertising, layoff or termination; rates of pay or
other forms of compensation; and selection for training, including
apprenticeship. In addition, the Contractor agrees to comply with any
implementing requirements FTA may issue.

2.) Age - In accordance with section 4 of the Age Discrimination in  Employment
Act of 1967, as amended, 29 U.S.C. § 623, the Contractor agrees to refrain
from discrimination against present and prospective employees for reason of
age. In addition, the Contractor agrees to comply with any implementing
requirements FTA may issue.

3.) Disabilities - In accordance with section 102 of the Americans with Disabilities
Act, as amended, 42 U.S.C. 8 12112, the Contractor agrees that it will comply
with the requirements of U.S. Equal Employment Opportunity Commission,
"Regulations to Implement the Equal Employment Provisions of the
Americans with Disabilities Act,” 29 C.F.R. Part 1630, pertaining to
employment of persons with disabilities. In addition, the Contractor agrees to
comply with any implementing requirements FTA may issue.

The Contractor shall be responsible for ensuring that lower tier contractors and subcontractors
and subagreements are in compliance with these requirements.

8. CARGO PREFERENCE - USE OF UNITED STATES FLAG VESSELS

This section applies to contracts involving equipment, materials or commaodities, which
may be transported by ocean vessels. These requirements do not apply to Micro-Purchases,
except for Construction contracts over $2,000).

If this Contract involves equipment, materials, or commodities that may be transported by ocean
vessels, the Contractor herein agrees:

To utilize privately owned United States-flag commercial vessels to ship at least fifty percent
(50%) of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners, and
tankers) involved, whenever shipping any equipment, material, or commodities pursuant to this
Contract, to the extent such vessels are available at fair and reasonable rates for United States-
flag commercial vessels.

To furnish within twenty (20) working days following the date of loading for shipments
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originating within the United States or within thirty (30) working days following the date of
loading for shipments originating outside the United States, a legible copy of a rated, "on-board"
commercial ocean bill-of-lading in English for each shipment of cargo described in paragraph
(A) above to the FTA Administrator and grantee (through the contractor in the case of
subcontractor bills-of-lading) and to the Division of National Cargo, Office of Market
Development, Maritime Administration, Washington, DC 20230.

The Contractor agrees to include these requirements in all subcontracts issued pursuant to
this Contract when the subcontract may involve the transport of equipment, material, or
commodities by ocean vessel.

9. DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS

This section applies to Construction contracts and subcontracts exceeding $2,000.

(a) The Davis-Bacon and Copeland Acts are codified at 40 USC 3141, et seq. and 18
USC 874. The Acts apply to grantee Construction contracts and subcontracts that “at
least partly are financed by a loan or grant from the Federal Government.” 40 USC
3145(), 29 CFR 5.2(h), 49 CFR 18.36(i)(5). The Acts apply to any Construction
contract over $2,000. 40 USC 3142(a), 29 CFR 5.5(a), and 2 CFR 200, Appendix II
(D). ‘Construction,” for purposes of the Acts, includes ‘“actual Construction,
alteration and/or repair, including painting and decorating.” 29 CFR 5.5(a). The
requirements of both Acts are incorporated into a single clause (see 29 CFR 3.11)
enumerated at 29 CFR 5.5(a) and reproduced below and are applicable if this Contract
is a Construction contract (as delineated above) over $2,000.

1) Minimum wages. (i) All laborers and mechanics employed or working upon the site
of the work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in
the construction or development of the project), will be paid unconditionally and not less often than
once a week, and without subsequent deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act
(29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof, regardless
of any contractual relationship which may be alleged to exist between the contractor and such
laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also,
regular contributions made or costs incurred for more than a weekly period (but not less often than
quarterly) under plans, funds, or programs which cover the particular weekly period, are deemed to
be constructively made or incurred during such weekly period. Such laborers and mechanics shall
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be paid the appropriate wage rate and fringe benefits on the wage determination for the
classification of work actually performed, without regard to skill, except as provided in 85.5(a)(4).
Laborers or mechanics performing work in more than one classification may be compensated at the
rate specified for each classification for the time actually worked therein: Provided, That the
employer's payroll records accurately set forth the time spent in each classification in which work is
performed. The wage determination (including any additional classification and wage rates
conformed under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall
be posted at all times by the contractor and its subcontractors at the site of the work in a prominent
and accessible place where it can be easily seen by the workers.

(i)(A) The contracting officer shall require that any class of laborers or mechanics, including
helpers, which is not listed in the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage determination. The contracting officer
shall approve an additional classification and wage rate and fringe benefits therefore only when the
following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification in
the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship
to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the contracting officer agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of the action
taken shall be sent by the contracting officer to the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210. The
Administrator, or an authorized representative, will approve, modify, or disapprove every
additional classification action within 30 days of receipt and so advise the contracting officer or
will notify the contracting officer within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the contracting officer do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropriate), the contracting
officer shall refer the questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Administrator for determination. The
Administrator, or an authorized representative, will issue a determination within 30 days of receipt
and so advise the contracting officer or will notify the contracting officer within the 30-day period
that additional time is necessary.
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(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs
(@)(2)(i1) (B) or (C) of this section, shall be paid to all workers performing work in the classification
under this contract from the first day on which work is performed in the classification.

(iif) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor may
consider as part of the wages of any laborer or mechanic the amount of any costs reasonably
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the
Secretary of Labor has found, upon the written request of the contractor, that the applicable
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
contractor to set aside in a separate account assets for the meeting of obligations under the plan or
program.

(2) Withholding. The (write in name of Federal Agency or the loan or grant recipient) shall upon its
own action or upon written request of an authorized representative of the Department of Labor
withhold or cause to be withheld from the contractor under this contract or any other Federal
contract with the same prime contractor, or any other federally-assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held by the same prime contractor, so much of the
accrued payments or advances as may be considered necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the contractor or any subcontractor the
full amount of wages required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or working on the site of the work
(or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the
construction or development of the project), all or part of the wages required by the contract, the
(Agency) may, after written notice to the contractor, sponsor, applicant, or owner, take such action
as may be necessary to cause the suspension of any further payment, advance, or guarantee of funds
until such violations have ceased.

(3) Payrolls and basic records. (i) Payrolls and basic records relating thereto shall be maintained by
the contractor during the course of the work and preserved for a period of three years thereafter for
all laborers and mechanics working at the site of the work (or under the United States Housing Act
of 1937, or under the Housing Act of 1949, in the construction or development of the project). Such
records shall contain the name, address, and social security number of each such worker, his or her
correct classification, hourly rates of wages paid (including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents thereof of the types described in section
1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, deductions made
and actual wages paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that
the wages of any laborer or mechanic include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act,
the contractor shall maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan or program has
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been communicated in writing to the laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainees under approved programs shall maintain written evidence of the registration
of apprenticeship programs and certification of trainee programs, the registration of the apprentices
and trainees, and the ratios and wage rates prescribed in the applicable programs.

(i1)(A) The contractor shall submit weekly for each week in which any contract work is performed
a copy of all payrolls to the (write in name of appropriate federal agency) if the agency is a party to
the contract, but if the agency is not such a party, the contractor will submit the payrolls to the
applicant, sponsor, or owner, as the case may be, for transmission to the (write in name of agency).
The payrolls submitted shall set out accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses
shall not be included on weekly transmittals. Instead the payrolls shall only need to include an
individually identifying number for each employee (e.qg., the last four digits of the employee's
social security number). The required weekly payroll information may be submitted in any form
desired. Optional Form WH-347 is available for this purpose from the Wage and Hour Division
Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime
contractor is responsible for the submission of copies of payrolls by all subcontractors. Contractors
and subcontractors shall maintain the full social security number and current address of each
covered worker, and shall provide them upon request to the (write in name of appropriate federal
agency) if the agency is a party to the contract, but if the agency is not such a party, the contractor
will submit them to the applicant, sponsor, or owner, as the case may be, for transmission to the
(write in name of agency), the contractor, or the Wage and Hour Division of the Department of
Labor for purposes of an investigation or audit of compliance with prevailing wage requirements. It
is not a violation of this section for a prime contractor to require a subcontractor to provide
addresses and social security numbers to the prime contractor for its own records, without weekly
submission to the sponsoring government agency (or the applicant, sponsor, or owner).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under
85.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained under
85.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the
contract during the payroll period has been paid the full weekly wages earned, without rebate,
either directly or indirectly, and that no deductions have been made either directly or indirectly
from the full wages earned, other than permissible deductions as set forth in Regulations, 29 CFR
part 3;
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(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe
benefits or cash equivalents for the classification of work performed, as specified in the applicable
wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of
Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or subcontractor
to civil or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the
United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of
this section available for inspection, copying, or transcription by authorized representatives of the
(write the name of the agency) or the Department of Labor, and shall permit such representatives to
interview employees during working hours on the job. If the contractor or subcontractor fails to
submit the required records or to make them available, the Federal agency may, after written notice
to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause the
suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to submit
the required records upon request or to make such records available may be grounds for debarment
action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees—(i) Apprentices. Apprentices will be permitted to work at less than
the predetermined rate for the work they performed when they are employed pursuant to and
individually registered in a bona fide apprenticeship program registered with the U.S. Department
of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer
and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person
is employed in his or her first 90 days of probationary employment as an apprentice in such an
apprenticeship program, who is not individually registered in the program, but who has been
certified by the Office of Apprenticeship Training, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an
apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft
classification shall not be greater than the ratio permitted to the contractor as to the entire work
force under the registered program. Any worker listed on a payroll at an apprentice wage rate, who
is not registered or otherwise employed as stated above, shall be paid not less than the applicable
wage rate on the wage determination for the classification of work actually performed. In addition,
any apprentice performing work on the job site in excess of the ratio permitted under the registered
program shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed. Where a contractor is performing construction on a project in a locality other
than that in which its program is registered, the ratios and wage rates (expressed in percentages of
the journeyman's hourly rate) specified in the contractor's or subcontractor's registered program
shall be observed. Every apprentice must be paid at not less than the rate specified in the registered
program for the apprentice's level of progress, expressed as a percentage of the journeymen hourly
rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits in
accordance with the provisions of the apprenticeship program. If the apprenticeship program does
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not specify fringe benefits, apprentices must be paid the full amount of fringe benefits listed on the
wage determination for the applicable classification. If the Administrator determines that a different
practice prevails for the applicable apprentice classification, fringes shall be paid in accordance
with that determination. In the event the Office of Apprenticeship Training, Employer and Labor
Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of an
apprenticeship program, the contractor will no longer be permitted to utilize apprentices at less than
the applicable predetermined rate for the work performed until an acceptable program is approved.

(i) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than
the predetermined rate for the work performed unless they are employed pursuant to and
individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The ratio
of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not less
than the rate specified in the approved program for the trainee's level of progress, expressed as a
percentage of the journeyman hourly rate specified in the applicable wage determination. Trainees
shall be paid fringe benefits in accordance with the provisions of the trainee program. If the trainee
program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits
listed on the wage determination unless the Administrator of the Wage and Hour Division
determines that there is an apprenticeship program associated with the corresponding journeyman
wage rate on the wage determination which provides for less than full fringe benefits for
apprentices. Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration shall be
paid not less than the applicable wage rate on the wage determination for the classification of work
actually performed. In addition, any trainee performing work on the job site in excess of the ratio
permitted under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event the Employment and Training
Administration withdraws approval of a training program, the contractor will no longer be
permitted to utilize trainees at less than the applicable predetermined rate for the work performed
until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under
this part shall be in conformity with the equal employment opportunity requirements of Executive
Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the (write in the name of the
Federal agency) may by appropriate instructions require, and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall be
responsible for the compliance by any subcontractor or lower tier subcontractor with all the
contract clauses in 29 CFR 5.5.
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(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a subcontractor as
provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of
the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by
reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of
this contract shall not be subject to the general disputes clause of this contract. Such disputes shall
be resolved in accordance with the procedures of the Department of Labor set forth in 29 CFR parts
5, 6, and 7. Disputes within the meaning of this clause include disputes between the contractor (or
any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the
employees or their representatives.

(10) Certification of eligibility. (i) By entering into this contract, the contractor certifies that neither
it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a person or
firm ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon
Act or 29 CFR 5.12(a)(1).

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001.

10. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT

This section applies to grantee contracts and subcontracts under 40 USC 3701(b)(1)(B)(iii)
and (b)(2), 29 CFR 5.2(h), 49 CFR 18.36(i)(6), and 2 CFR 200, Appendix Il (E) for
contracts for Construction, and non-Construction projects that employ “laborers or
mechanics on a public work, where the contract amount is greater than $100,000.

i. Overtime Requirements

No Contractor or subcontractor contracting for any part of the Contract work which
may require or involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or she is
employed on such work to work in excess of forty hours in such workweek unless
such laborer or mechanic receives compensation at a rate not less than one and one-
half times the basic rate of pay for all hours worked in excess of forty hours in
such workweek.
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Violation; liability for unpaid wages; liquidated damages

In the event of any violation of the clause set forth in Paragraph A of this Section the
Contractor and any subcontractor responsible therefor shall be liable for the unpaid
wages. In addition, such Contractor and subcontractor shall be liable to the United
States for liquidated damages. Such liquidated damages shall be computed with
respect to each individual laborer or mechanic, including watchmen and guards,
employed in violation of the clause set forth in Paragraph A of this Section, in the
sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without
payment of the overtime wages required by the clause set forth in Paragraph A of
this Section.

iii. Withholding for unpaid wages and liquidated damages

The Authority shall upon its own action or upon written request of an authorized
representative of the Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the Contractor or
subcontractor under any such contract or any other Federal contract with the same
prime contractor, or any other federally-assisted contract subject to the Contract
Work Hours and Safety Standards Act, which is held by the same prime
Contractor, such sums as may be determined to be necessary to satisfy any
liabilities of such Contractor or subcontractor for unpaid wages and liquidated
damages as provided in the clause set forth in paragraph B of this Section.

iv. Subcontracts

The Contractor or subcontractor shall insert in any subcontracts the clauses set
forth in Paragraphs A through D of this Section and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime
Contractor shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs A through D of this Section.
The FTA does not require the inclusion of these requirements in subcontracts.

11. VETERANS EMPLOYMENT

Contractors

working on a capital project funded using FTA assistance agree to give ahiring

preference, to the extent practicable, to veterans (as defined in 5 U.S.C. 2108) who have the
requisite skills and abilities to perform the Construction work required under the Contract. This
subsection shall not be understood, construed or enforced in any manner that would require an
employer to give a preference to any veteran over any equally qualified applicant who isa
member of any racial or ethnic minority, female, an individual with a disability, or a former
employee. The Contractor shall ensure that its hiring practices reflect the requirements of this
section and shall, upon request, provide to the Authority personnel data which reflects
compliance with the terms contained herein.

Rev. 519 16

15



12.  SEISMIC SAFETY

Applies only to the Construction of new buildings or additions to existing buildings.
These requirements do not apply to Micro-Purchases except for Construction contracts over
$2,000).

The Contractor agrees that any new building or addition to an existing building will be
constructed in accordance with standards for Seismic Safety required in Department of
Transportation Seismic Safety Regulations 49 CFR Part 41 and will certify compliance to the
extent required by the regulation. The Contractor also agrees to ensure that all work
performed under this Contract including work performed by a subcontractor is in compliance
with the standards required by the Seismic Safety Regulations and the certification of
compliance.

13. ENERGY CONSERVATION

This section applies to all contracts except Micro-Purchases.

The Contractor agrees to comply with the mandatory energy efficiency standards and policies
within the applicable State energy conservation plans issued in compliance with the Energy
Policy and Conservation Act, 42 U.S.C. 86321 et seq. and the National Environmental
Policy Act, 42 U.S.C. 84321 et seq, and 2 CFR 200, Appendix Il (H). Accordingly, the
Contractor agrees that the construction of any new building, or any addition, alteration or
renovation of any existing building which materially increases the heating or cooling
requirements for the building will comply with mandatory standards and policies relating to
energy efficiency which are contained in 42 USC §6321 et seq., Article 11 of the New York State
Energy Law and in Parts 7810 t07815 of Title 9, Subtitle BB of the New York Codes, Rules and
Regulations. The Contractor shall be responsible for ensuring that lower tier contractors and
subcontractors and subagreements are in compliance with these requirements.

14. CLEAN WATER REQUIREMENTS

This section applies to each contract and subcontract which exceeds $150,000.

The Contractor agrees to comply with all applicable standards, orders or regulations issued
pursuant to the Federal Water Pollution Control Act, as amended, For contracts and subgrants in
excess of $150,000, the Contractor agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C §7401-767 and the
Federal Water 33 USC 8§1251-1387. The Contractor agrees to report each violation to the
Authority and understands and agrees that the Authority will, in turn, report each violation as
required to assure notification to FTA and the appropriate EPA Regional Office.

The Contractor shall include the above clause in every subcontract exceeding $150,000
financed in whole or in part with Federal assistance provided by the FTA and shall ensure that
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such provisions will be binding upon each subcontractor of any tier.

15. CLEAN AIR REQUIREMENTS

This section applies to all contracts over $150,000, including indefinite quantities where the
amount is expected to exceed $150,000 in any year.

The Contractor agrees to comply with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control
Act as amended (33 U.S.C. 1251-1387). The Contractor agrees to report each violation to the
Authority and understands and agrees that the Authority will, in turn, report each violation as
required to assure notification to FTA and the appropriate EPA Regional Office.

The Contractor shall include the above clause in every subcontract exceeding $150,000
financed in whole or in part with Federal assistance provided by the FTA and shall ensure that
such provisions will be binding upon each subcontractor of any tier.

16. FLY AMERICA

This section applies to certain contracts involving international transportation of persons
or property, by air when the FTA will participate in the costs of such air transportation.
These requirements do not apply to micro-purchases ($3,000 or less, except for
Construction contracts over $2,000).

The Contractor agrees to comply with 49 U.S.C. 40118 (the "Fly America™ Act) in accordance
with the General Services Administration's regulations at 41 CFR Part 301-10, which provide
that Recipients and subrecipients of Federal funds and their contractors are required to use
U.S. Flag air carriers for U.S Government-financed international air travel and transportation of
their personal effects or property, to the extent such service is available, unless travel by
foreign air carrier is a matter of necessity, as defined by the Fly America Act. The Contractor
shall submit, if a foreign air carrier was used, an appropriate certification or memorandum
adequately explaining why service by a U.S. flag air carrier was not available or why it was
necessary to use a foreign air carrier and shall, in any event, provide a certificate of
compliance with the Fly America requirements. The Contractor agrees to include the
requirements of this section in all subcontracts that may involve international air
transportation. The Contractor shall include the requirements of this section in all first tier
subcontracts that may involve international air transportation and shall be responsible for
ensuring that lower tier contractors and subcontractors are in compliance with these
requirements.

17. RECYCLED PRODUCTS

This section applies to all contracts for items designated by the EPA, when the Port
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Authority or Contractor procures $10,000 of more of one of these items during the fiscal
year or when the cost of such items purchased during the previous fiscal year was
$10,000.

The Contractor agrees to comply with all the requirements of Section 6002 of the Resource
Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 6962), including but not
limited to the regulatory provisions of 40 CFR Part 247, and Executive Order 12873, as they
apply to the procurement of the items designated in Subpart B of 40 CFR Part 247. The
Contractor also agrees to include the requirements of this Clause in all subcontracts exceeding
$10,000 for items designated by the Environmental Protection Agency (EPA) and issued
pursuant to this Contract. The Contractor shall be responsible for ensuring that lower tier
contractors and subcontractors are in compliance with these requirements.

18. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR
RELATED ACTS

This section applies to all contracts except Micro-Purchases.

The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of
1986, as amended, 31 U.S.C. 8 3801 et seq. and USDOT regulations, "Program Fraud Civil
Remedies,"” 49 CFR Part 31, apply to its actions pertaining to this Project. The Contractor
certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, it may
make, or causes to be made, pertaining to the Contract or project. In addition to other penalties
that may be applicable, the Contractor further acknowledges that if it makes, or causes to be
made, a false, fictitious, or fraudulent claim, statement, submission, or certification, the Federal
Government reserves the right to impose the penalties of the Program Fraud Civil Remedies Act
of 1986 on the Contractor to the extent the Federal Government deems appropriate.

The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or
fraudulent claim, statement, submission, or certification to the Federal Government under this
Contract, financed in whole or in part with federal assistance, the Federal Government reserves
the right to impose the penalties of 49 U.S.C. § 5323(l), 18 U.S.C. § 1001, or other applicable
federal law to the extent the Federal Government deems appropriate.

The Contractor agrees to include the above two clauses in each subcontract related to this
Contract. It is further agreed that the clauses shall not be modified, except to identify the
subcontractor who will be subject to the provisions.

19. TRANSIT EMPLOYEE PROTECTIVE REQUIREMENTS

This section applies to all contracts except Micro-Purchases.

1. The Contractor agrees to comply with applicable transit employee protective requirements
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as follows:

a. General Transit Employee Protective Requirements - To the extent that
FTA determines that transit operations are involved, the Contractor agrees
to carry out the transit operations work on the underlying contract in
compliance with terms and conditions determined by the U.S. Secretary of
Labor to be fair and equitable to protect the interests of employees
employed under this Contract and to meet the employee protective
requirements of 49 U.S.C. A 5333(b), and U.S. DOL guidelines at 29
C.F.R. Part 215, and any amendments thereto. These terms and conditions
are identified in the letter of certification from the U.S. DOL to FTA

applicable to the FTA Recipient's project from which Federal assistance is
provided to support work on the underlying contract. The Contractor
agrees to carry out that work in compliance with the conditions stated in
that U.S. DOL letter. The requirements of this subsection (1.), however,
do not apply to any contract financed with Federal assistance provided by
FTA either for projects for elderly individuals and individuals with
disabilities authorized by 49 U.S.C. 8§ 5310(a)(2), or for projects for non-
urbanized areas authorized by 49 U.S.C. 8 5311. Alternate provisions for
those projects are set forth in subsections (b) and (c) of this clause.

b. Transit Employee Protective Requirements for Projects Authorized by 49
U.S.C.§ 5310(a)(2) for Elderly Individuals and Individuals with
Disabilities - If the contract involves transit operations financed in whole
or in part with federal assistance authorized by 49 U.S.C. § 5310(a)(2),
and if the U.S. Secretary of Transportation has determined or determines
in the future that the employee protective requirements of 49 U.S.C. §
5333(b) are necessary or appropriate for the state and the public body
subrecipient for which work is performed on the underlying contract, the
Contractor agrees to carry out the Project in compliance with the terms
and conditions determined by the U.S. Secretary of Labor to meet the
requirements of 49 U.S.C. § 5333(b), U.S. DOL guidelines at 29 C.F.R.
Part 215, and any amendments thereto. These terms and conditions are
identified in the U.S. DOL's letter of certification to FTA, the date of
which is set forth in the Grant Agreement or Cooperative Agreement with
the Recipient. The Contractor agrees to perform transit operations in
connection with the underlying contract in compliance with the conditions
stated in that U.S. DOL letter.

Transit Employee Protective Requirements for Projects Authorized by 49 U.S.C.8 5311 in
Nonurbanized Areas - If the contract involves transit operations financed in whole or in part with
Federal assistance authorized by 49 U.S.C. 8 5311, the Contractor agrees to comply with the
terms and conditions of the Special Warranty for the Nonurbanized Area Program agreed to by
the U.S. Secretaries of Transportation and Labor, dated May 31, 1979, the procedures
implemented by U.S. DOL or any revision thereto.

The Contractor shall include the above clause in every subcontract financed in whole or in part
with Federal assistance provided by the FTA and shall ensure that such provisions will be
19
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binding upon each subcontractor of any tier.

20. ADA ACCESS REQUIREMENTS

Facilities to be used in public transportation service must comply with 42 U.S.C. Sections 12101
et seq. and DOT regulations, “Transportation Services for Individuals with Disabilities (ADA),”
49 CFR Part 37; and Joint ATBCB/DOT regulations, “Americans with Disabilities (ADA)
Accessibility Specifications for Transportation Vehicles,” 36 CFR Part 1192 and 49 CFR Part
38.

21. BUY AMERICA

This section applies to Construction Contracts and Acquisition of Goods or Rolling Stock (valued
at more than $150,000).

The Contractor agrees to comply with 49 U.S.C. 5323(j) and 49 C.F.R. Part 661, which
provides that federal funds may not be obligated unless steel, iron, and manufactured
products used in FTA-funded projects are produced in the United States, unless a waiver has
been granted by FTA or the product is subject to a general waiver. General waivers are listed
in 49 C.F.R. 661.7, and include final assembly in the United States for 15 passenger vans and
15 passenger wagons produced by Chrysler Corporation, and microcomputer equipment and
software. Separate requirements for rolling stock are set out at 49 U.S.C. 5323(j)(2)(C) and 49
C.F.R. 661.11. Final assembly of rolling stock must occur in the United States and rolling
stock must contain the required domestic content, as set forth in the 49 USC Section
5323(j)(C)(2), as amended by Section 3011 of the Fixing America’s Surface Transportation
(FAST) Act. The Contractor shall be responsible for ensuring that lower tier contractors and
subcontractors are in compliance with these requirements. Subcontracts in any amount are
subject to Buy America.

A bidder or offeror must submit to the FTA Recipient the appropriate Buy America
Certification with all bids or offers on FTA-funded contracts, except those subject to a general
waiver. Bids or offers that are not accompanied by a completed Buy America Certification
must be rejected as non-responsive. This certification requirement does not apply to lower- tier
subcontractors.

22. TERMINATION FOR CAUSE OR CONVENIENCE

Notwithstanding anything to the contrary elsewhere within this Contract, the Authority may
terminate this contract, in whole or in part, at any time by written notice to the Contractor for
cause or when it is in the Authority’s best interest, pursuant to 49 C.F.R. 13.36 (i)(2) and and 2
CFR 200, Appendix Il (B) as set forth in the “Standard Contract Terms and Conditions,” Part
I, Section 14. In the event of termination for convenience, the Contractor shall be paid its
costs, including contract close-out costs, as so provided for in the Contract, on work
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performed up to the time of termination for convenience. See the “Standard Contract Terms
and Conditions,” Part I, Section 14(f).

23. AUTHORITY OF CHIEF ENGINEER - BREACHES AND DISPUTE
RESOLUTION

Inasmuch as the public interest requires that the project to which this Contract relates shall be
performed in the manner which PATH, acting through the Chief Engineer (or his/her designee),
deems best, the Chief Engineer (or his/her designee) shall have absolute authority to determine
what is or is not necessary or proper for or incidental to the portion thereof specified in the
clause hereof entitled "General Agreement” and the Contract Drawings and Specifications
shall be deemed merely his present determination on this point. In the exercise of this
authority, he/she shall have power to alter the Contract Drawings and Specifications; to
require the performance of Work not required by them in their present form, even though of a
totally different character from that now required; and to vary, increase and diminish the
character, quantity and quality of, or to countermand, any Work now or hereafter required.
Such variation, increase, diminution or countermanding need not be based on necessity but
may be based on convenience.

If at any time it shall be, from the viewpoint of PATH, impracticable or undesirable in the
judgment of the Chief Engineer (or his/her designee) to proceed with or continue the
performance of the Contract or any part thereof, whether or not for reasons beyond the control
of PATH, he/she shall have authority to suspend performance of any part or all of the Contract
until such time as he may deem it practicable or desirable to proceed. Moreover, if at any time
it shall be, from the viewpoint of PATH impracticable or undesirable in the judgment of the
Chief Engineer (or his/her designee) to proceed with or continue the performance of the
Contract or any part thereof whether or not for reasons beyond the control of PATH, he shall
have authority to cancel this Contract as to any or all portions not yet performed and as to any
materials not yet installed even though delivered. Such cancellation shall be without prejudice to
the rights and obligations of the parties arising out of portions already performed, but no
allowance shall be made for anticipated profits.

To resolve all disputes and to prevent litigation the parties to this Contract authorize the Chief
Engineer (or his/her designee) to decide all questions of any nature whatsoever arising out of,
under, or in connection with, or in any way related to or on account of, this Contract (including
claims in the nature of breach of Contract or fraud or misrepresentation before or subsequent to
acceptance of the Contractor's Bid or Proposal and claims of a type which are barred by the
provisions of this Contract) and his/her decision shall be conclusive, final and binding on the
parties. His/her decision may be based on such assistance as he/she may find desirable. The
effect of his/her decision shall not be impaired or waived by any negotiations or settlement
offers in connection with the question decided, whether or not he participated therein himself,
or by any prior decision of the Engineer or others, which prior decisions shall be deemed
subject to review, or by any termination or cancellation of this Contract provided, however, that
notwithstanding the decision reached by the Chief Engineer (or his/her designee) in a review of
determinations by the Chief of Construction or Engineer of Construction or Engineer that a
particular item of Work is not a Change [or Extra Work] that is subject to the provisions of
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the clause hereof entitled “Changes,” the Contractor shall be compensated therefor as provided
in written orders of the Chief of Construction or Engineer of Construction or Engineer
expressly and unmistakably indicating his/her intention to treat Work described therein as
Changes [Extra Work] issued in accordance with the Changes clause [provisions of the clause
hereof entitled "Extra Work Orders"] for amounts not in excess of $250,000.

All such questions shall be submitted in writing by the Contractor to the Chief Engineer (or
his/her designee) for his/her decision, together with all evidence and other pertinent information
in regard to such questions, in order that a fair and impartial decision may be made. In any
action against PATH relating to any such question the Contractor must allege in his
complaint and prove such submission, which shall be a condition precedent to any such action.
No evidence or information shall be introduced or relied upon in such an action that has not
been so presented to the Chief Engineer (or his/her designee).

This numbered clause shall be governed by and construed in accordance with the law of the
State of New York, without giving effect to its choice of law provisions.

i.  Performance During Dispute — Unless otherwise directed by the Port Authority, the
Contractor shall continue performance under this Contract while matters in dispute
are being resolved.

i. Claims for Damages — Should either party to the Contract suffer injury or damage to
person or property because of any act or omission of the party or of any of his
employees, agents or others for whose acts he is legally liable, a claim for damages
therefor shall be made in writing to such other party within five (5) days after the claim
arises.

iii.  Rights and Remedies —The duties and obligations imposed by the Contract Documents and
the rights and remedies available thereunder shall be in addition to and not a limitation
of any duties, obligations, rights and remedies otherwise imposed or available by law.
No action or failure to act by the Authority or Contractor shall constitute a waiver of
any right or duty afforded any of them under the Contract, nor shall any such action
or failure to act constitute an approval of or acquiescence in any breach thereunder, except
as may be specifically agreed in writing.

24. NON-CONSTRUCTION EMPLOYEE PROTECTION CLAUSE

The Contractor agrees to comply with and assures compliance with any applicable employee
protection requirements for non-construction employees of the Contract Work Hours and Safety
Standards Act, as amended, 40 U.S.C. 88 3701 et seq., in particular with the wage and hour
requirements of section 102 of that Act at 40 U.S.C. § 3702, and with implementing U.S. DOL
regulations, “Labor Standards Provisions Applicable to Contracts Governing Federally Financed
and Assisted Construction (also Labor Standards Provisions Applicable to Nonconstruction
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Contracts Subject to the Contract Work Hours and Safety Standards Act),” 29 C.F.R. Part5.

25. GOVERNMENT-WIDE DEBARMENT AND SUSPENSION
(NONPROCUREMENT)

This section applies to all contracts and subcontracts at any level expected to equal or
exceed $25,000 as well as any contract or subcontract (at any level) for federally required
auditing services.

This Contract is a covered transaction for purposes of 2 CFR Parts 180 and 3000. As such, the
Contractor is required to verify that none of the Contractor, its principals, as defined at 2 CFR
180.995, or affiliates, as defined 2 CFR 180.905, are excluded or disqualified as defined at
2 CFR 180.935 and 180.940.

The Contractor is required to comply with 2 CFR 180, Subpart C and must include the
requirement to comply with 2 CFR 180, Subpart C in any lower tier covered transaction it enters
into.

The certification in this clause is a material representation of fact relied upon by the Port
Authority of New York and New Jersey. If it is later determined that the proposer knowingly
rendered an erroneous certification, in addition to remedies available to the Port Authority of
New York and New Jersey, the Federal Government may pursue available remedies, including
but not limited to suspension and/or debarment. The bidder or proposer agrees to comply
with the requirements of 49 CFR 29, Subpart C and and 2 CFR 200, Appendix II (I) while this
offer is valid and throughout the period of any contract that may arise from this offer. The bidder
or proposer further agrees to include a provision requiring such compliance in its lower tier
covered transactions.

26. ACCESS TO RECORDS AND REPORTS

This section applies to all contracts except Micro-Purchases.

The Contractor agrees to provide the Authority, the FTA Administrator, the Comptroller General
of the United States or any of their authorized representatives access to and the right to examine
and inspect any books, documents, papers and records of the Contractor which are directly
pertinent to this Contract for the purposes of making audits, examinations, excerpts and
transcriptions. The Contractor also agrees, pursuant to 49 CFR 633.15, to provide the FTA
Administrator or authorized representatives thereto, including any Project Management
Oversight (PMO) Contractor, access to the Contractor's records and Construction sites
pertaining to a major capital project, major capital project, defined at 49 U.S.C. 5302(a)1, which
is receiving federal financial assistance through the programs described at 49 U.S.C. 5307, 5309
or 5311.

The Contractor agrees to permit any of the foregoing parties to reproduce by any means
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whatsoever or to copy excerpts and transcriptions as reasonably needed.

The Contractor agrees to maintain all books, records, accounts and reports required under this
Contract for a period from the beginning of the Project, and through the course of the Project,
until three years after the Recipient has submitted its final expenditure report and other pending
matters are closed. Project closeout does not alter the record retention requirements of the FTA
Master Agreement, §9.

This requirement is independent of the Authority’s requirements for record retention contained
elsewhere in the Contract Documents. The FTA does not require the inclusion of these
requirements In subcontracts.

CERTIFICATION REGARDING LOBBYING PURSUANT TO 31 U.S.C. 1352
(TOBE SUBMITTED WITH EACH BID OR OFFER EXCEEDING $150,000)

I, the undersigned

(name of authorized officer) certify,
to the best of my knowledge and belief, that:

. No federally appropriated funds have been paid or will be paid, by or on behalf
of the undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a member of Congress, an officer or employee of Congress, or
an employee of a member of Congress in connection with the awarding of anyfederal
contract, the making of any federal grant, the making of any federal loan, the entering
into of any cooperative agreement, or the extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or cooperative agreement.

. If any funds other than federally appropriated funds have been paid or will be
paid to any person for influencing or attempting to influence an officer or employee of
any agency, a member of Congress, an officer or employee of Congress, or an
employee ofa member of Congress in connection with this federal contract, grant, loan,
or cooperative agreement, the undersigned shall complete and submit Standard Form
LLL, “Disclosure of Lobbying, Activities” in accordance with its instructions.

. The undersigned shall require that the language of this certification be included in
the award documents for all subawards at all tiers (including subcontracts, subgrants, and
contracts under grants, loans, and cooperative agreements) and that all subrecipients shall
certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by, 31, U.S. C. § 1352 (as amended by the Lobbying
Disclosure Act of 1995). Any person who fails to file the required certification shall be subject to
a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.
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Note: Pursuant to 31 U.S.C 8§ 1352(c)(1)-(2)(A), any person who makes a prohibited expenditure
or fails to file or amend a required certification or disclosure form shall be subject to a civil
penalty of not less than $10,000 and not more than $100,000 for each such expenditure or
failure.

The Contractor certifies or affirms the truthfulness and accuracy of each statement of its
certification and disclosure, if any. In addition, the Contractor understands and agrees that the
provisions of 31 U.S.C. § 3801, et seq., apply to this certification and disclosure, ifany.

Executed this day of , 201
By:

Signature of Authorized Official

Official Name and Title of Authorized Official
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STANDARD FORM LLL - DISCLOSURE OF LOBBYING ACTIVITIES
Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352

1. Type of Federal Action: 2. Status of Federal 3. Report Type:
___a. contract Action: __a. initial filing
b, grant __a. bid/offer/application _b. material change
____c. cooperative agreement __b. initial award
d. loan ¢ postaward For material change only: Year_
- quarter Date of last report___
_e. loan guarantee
_f. loan insurance
4. Name and Address of Reporting Entity: 5. If Reporting Entity in No. 4 is Subawardee,
Prime Subawardee Tier Enter Name and Address of Prime:
, if nown:

Congressional District, if known: Congressional District, if known:

6. Federal Department/Agency: 7. Federal Program Name/Description:

CFDA Number, if applicable:

8. Federal Action Number, if known: 9. Award Amount, if known:
$
10. a. Name and Address of Lobbying b. Individuals Performing Services (including address if
Registrant different-from No. 10a)
(if individual, last name, first name, Ml): (last name, first name, MI):

11. Information requested through this form is
authorized by title 31 U.S.C. Section 1352. This Print
disclosure of lobbying activities is a material
representation of fact upon which reliance was placed Name:
by the tier above when this transaction was made or
entered into. This disclosure is required pursuant to Title:
31 U.S.C. 1352. This information will be reported to
the Congress semi-annually and will be available for

Telephone No.: Date: _
public inspection. Any person who fails to file the
required disclosure shall be subject to a civil penalty
of not less than $10,000 and not more than $150,000
for each such failure.
Federal Use Only Authorized for Local Reproduction

Standard Form - LLL (Rev. 7-97)
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING

ACTIVITIES

This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal Recipient, at
the initiation or receipt of a covered Federal action, or a material change toa previous filing, pursuant to title 31
U.S.C. Section 1352. The filing of a form is required for each payment or agreement to make payment to any
lobbying entity for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, anofficer or employee of Congress, or an employee of a Member of Congress in connection with acovered
Federal action. Complete all items that apply for both the initial filing and material change report. Refer to the
implementing guidance published by the Office of Management and Budget for additional information.

1.

2.
3.

9.

Identify the type of covered Federal action for which lobbying activity is and/or has been secured to influence
the outcome of a covered Federal action.

Identify the status of the covered Federal action.

Identify the appropriate classification of this report. If this is a followup report caused by a material change
to the information previously reported, enter the year and quarter in which the change occurred. Enter the
date of the last previously submitted report by this reporting entity for this covered Federal action.

Enter the full name, address, city, State and zip code of the reporting entity. Include Congressional District,
if known. Check the appropriate classification of the reporting entity that designates if it is, or expects to be, a
prime or subaward Recipient. Identify the tier of the subawardee, e.g., the first subawardee of the prime is the
st tier. Subawards include but are not limited to subcontracts, subgrants and contract awards under grants.

If the organization filing the report in item 4 checks “Subawardee,” then enter the full name, address, city, State
and zip code of the prime Federal Recipient. Include Congressional District, if known.

Enter the name of the federal agency making the award or loan commitment. Include at least one organizational
level below agency name, if known. For example, Department of Transportation, United States Coast Guard.

Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full
Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreements, loans, and loan
commitments.

Enter the most appropriate Federal identifying number available for the Federal action identified in item 1
(e.g., Request for Proposal (RFP) number; Invitations for Bid (IFB) number; grant announcement number;
the contract, grant, or loan award number; the application/proposal control number assigned by the Federal
agency). Included prefixes, e.g., “RFP-DE-90-001.”

For a covered Federal action where there has been an award or loan commitment by the Federal agency,
enter the Federal amount of the award/loan commitment for the prime entity identified in item 4 or 5.

10. (a) Enter the full name, address, city, State and zip code of the lobbying registrant under the Lobbying

Disclosure Act of 1995 engaged by the reporting entity identified in item 4 to influence the covered
Federal action.

(b) Enter the full names of the individual(s) performing services, and include full addressif different from
10(a). Enter Last Name, First Name, and Middle Initial (MI).

11. The certifying official shall sign and date the form, print his/fher name, title, and telephone number.

According to the Paperwork Reduction Act, as amended, no persons are required to respond toa collection of
information unless it displays a valid OMB control Number. The valid OMB control number for this information
collection is OMB No. 0348-0046. Public reporting burden for this collection of information is estimated to average
10 minutes per response, includingtime for reviewing instructions, searching existing data sources, gathering and
maintaining thedata needed, and completing and reviewing the collection of information. Send comments regarding
the burden estimate or any other aspect of this collection of information, including suggestions for reducing this
burden, to the Office of Management and Budget, Paperwork ReductionProject (0348-0046), Washington, DC 20503
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CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND
VOLUNTARY EXCLUSION - LOWER TIER COVERED TRANSACTIONS

1. The prospective lower tier participant,

, certifies by submission of this bid
or proposal, that neither it nor its principals are presently debarred, suspended, proposed
for debarment, declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department oragency.

2. Where the prospective lower tier participant is unable to certify to any of the
statements in this certification, such prospective participant shall attach an explanation to
this proposal.

3. The prospective lower tier participant shall provide immediate written notice to the
Authority (and the Contractor, if applicable) if at any time the prospective lower tier
participant learns that its certification was erroneous when submitted or has become
erroneous by reason of changed circumstances.

Executed this day of , 201

BY SIGNATURE OF AUTHORIZED OFFICIAL

NAME AND TITLE OF AUTHORIZED OFFICIAL
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INSTRUCTIONS FOR COMPLETION OF CERTIFICATION REGARDING
DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION- LOWER TIER COVERED TRANSACTIONS

1. By signing and submitting this Proposal, the prospective lower tier participant is providingthe
signed certification set out on the previous page.

2. This certification is a material representation of fact upon which reliance was placed whenthis
transaction was entered into. If it is later determined that the prospective lower tier participant
knowingly rendered an erroneous certification, in addition to other remedies available to the Federal
Government, the Authority may pursue available remedies, including suspensionand/or debarment.

3. The prospective lower tier participant shall provide immediate written notice to the Authority if at
any time the prospective lower tier participant learns that its certification was erroneous when
submitted or has become erroneous by reason of changed circumstances.

4. The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier covered
transaction,” “participant,” “persons,” “lower tier covered transaction,” “principal,” “proposal,” and
“voluntarily excluded,” as used in this clause, have the meanings set out in the Definitions and
Coverage sections of rules implementing Executive Order 12549 [49 CFR Part 29]. The Proposer may
contact the Procurement Representative for assistance in obtaining a copy ofthose regulations.

5. The prospective lower tier participant agrees by submitting this proposal that, shouldthe proposed
covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction
with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized in writing by the Authority.

6. The prospective lower tier participant further agrees by submitting this proposal that it will
include the “Certification Regarding Debarment, Suspension, Ineligibility and VVoluntary
Exclusion - Lower Tier Covered Transaction,” without modification, in all lower tier covered
transactions and in all solicitations for lower tier covered transactions.

29 ¢ 29 ¢

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily excluded
from the covered transaction, unless it knows that the certification is erroneous. A participant may
decide the method and frequency by which it determines the eligibility of itsprincipals. Each participant
may, but is not required to, check the Nonprocurement List issued by

U.S. General Service Administration.

8. Nothing contained in the foregoing shall be construed to require establishment of a system of
records in order to render in good faith the certification required by this clause. The knowledge and
information of a participant is not required to exceed that which is normally possessed bya prudent
person in the ordinary course of business dealings.

9. Except for transactions authorized under sub-paragraph 5 of these instructions, if aparticipant in a
covered transaction knowingly enters into a lower tier covered transaction with a personwho is
suspended, debarred, ineligible, or voluntarily excluded from participation in thistransaction, in
addition to all remedies available to the Federal Government, the Authority may pursue all available
remedies including suspension and/or debarment.

END OF FTA CONTRACT PROVISIONS
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