FORM OF DESIGN FEE AGREEMENT 

This DESIGN FEE AGREEMENT is made and entered into as of [_____], 2015 (this “Agreement”), by and between The Port Authority of New York and New Jersey, a municipal corporate instrumentality and political subdivision of the States of New York and New Jersey, created and existing by virtue of the Compact of April 30, 1921, made by and between the States of New York and New Jersey, and thereafter consented to by the Congress of the United States (the “Port Authority”) and [__________], a [__________] (“Contestant”).
RECITALS
A.	On October 20, 2014, plans for a Master Plan Design Competition (the “Competition”) for aviation experts, architects, designers and planners to develop and design master plan(s) for LaGuardia Airport and/or John F. Kennedy International Airport was announced. 
B.	On December 2, 2014, the Competition was initiated.  
C. 	On January 30, 2015, in connection with the Competition, Contestant delivered to the 	Port Authority its master plan(s) (the “Submittal”).
D. 	On [_____], 2015, based on an evaluation of submittals received in response to the 	Competition[, including a determination by the Port Authority that each of the Finalists 	and their respective submittals are responsive to, and compliant with, all Competition 	requirements], the Port Authority has selected up to three finalists, including Contestant 	(each, 	a “Finalist”).
NOW, THEREFORE, Contestant hereby agrees as follows:
1.	WORK PRODUCT
(a)	Contestant agrees that all work product (including all written and electronic correspondence, exhibits, photographs, reports, printed material, tapes, disks, designs, concepts, ideas, technology, techniques, methods, processes, drawings, reports, plans, specifications, and other graphic and visual aids) generated or developed by or on behalf of Contestant during the Competition, including those items submitted by or on behalf of Contestant to the Port Authority in connection with the Submittal, have been specially ordered and commissioned by the Port Authority, and that such work product and the Submittal shall be considered “work-made-for-hire,” as that term is defined in Section 101 of Title 17 of the U.S. Code (“Copyright Law”).  To the extent that such work product and the Submittal, and/or related materials, are determined by a court of competent jurisdiction, or the U.S. Copyright Office, not to be work-made-for-hire, Contestant hereby agrees to assign to the Port Authority all right, title and interest in and to all designs, artwork, work product, copyrights, trade secret rights, trademarks, service marks, patents and other intellectual property used in such work product or the Submittal, as applicable.  Contestant hereby agrees and acknowledges that the Port Authority shall own, retain and may utilize all work product described herein as the Port Authority determines for any purpose whatsoever in its sole discretion, whether or not for purposes related to the Competition, without obligation to make any payment to Contestant or any other party except the Design Fee.  The Port Authority is not obligated whatsoever to advance or further the Submittal or any portion thereof.
(b)	Contestant shall not use or incorporate into its Submittal any concepts, products, processes or other intellectual property which are subject to copyright, patent, trademark or other intellectual property rights of third parties unless Contestant has, or shall procure, without cost to the Port Authority, the right to use and employ such concepts, products, processes and intellectual property.  Contestant hereby represents, warrants and agrees that it is the owner or licensee (as the case may be) of all intellectual property rights associated with its Submittal, including without limitation all copyright and moral rights therein.
2.	COMPENSATION AND PAYMENT
(a)	Subject to the immediately succeeding sentence, to defray a portion of the direct costs associated with Contestant’s Submittal, the Port Authority shall pay to Contestant the amount of $[500,000] [$[______], equal to fifty percent (50%) of the actual, reasonable and documented out-of-pocket costs incurred by Contestant in preparing the Submittal (including reasonable, documented time charges of outside consultants, cost of materials or services expended to develop or prepare the Submittal and travel expenses incurred in the development of the Submittal, as determined in the Port Authority’s sole discretion)] (the “Design Fee”)[footnoteRef:1]  Contestant shall submit an invoice, together with sufficiently detailed documentation substantiating Contestant’s out-of-pocket costs, no earlier than thirty (30) calendar days after the Port Authority notifies Contestant that it has been selected as a Finalist. [1:  Add bracketed language if the payment owed to Contestant is calculated to be less than $500,000.] 

(b)	The form of invoice and certification submitted by Contestant, pursuant to this Section 2, shall be in the form of Exhibit 1 or in such other format as is approved by the Port Authority, in its sole discretion.
(c)	Compensation is limited to direct costs incurred in the preparation of the Contestant’s Submittal in response to the Competition from October 20, 2014, to January 30, 2015 (the “Competition Period”).
3.	ELIGIBILITY 
Notwithstanding the foregoing, no Design Fee shall be payable to Contestant, or, if all or any portion of the Design Fee has been paid,  the Port Authority shall be entitled to a reimbursement of the Design Fee from Contestant, in the following circumstances, as applicable: 
(a) Contestant has not executed and delivered this Agreement to the Port Authority on or before three (3) business days after the date that the Port Authority sends this Agreement to Contestant with instructions to execute and return this Agreement to the Port Authority;
(b) Contestant fails to pass or cooperate with the Port Authority’s Office of Inspector General in its integrity and responsibility review of the Contestant(s);
(c) The Port Authority determines in its reasonable discretion that Contestant’s Submittal was not prepared for the Competition, or Contestant has failed to demonstrate that the Submission was prepared exclusively for the Competition; or
(d) Contestant has sought reimbursement for costs outside of the scope of the Competition, or for costs incurred outside of the Competition Period;
(e)	Contestant does not comply (or has been discovered to be in non-compliance) with the terms and conditions of the Competition; or
(f)	Contestant fails to satisfy the applicable terms and conditions set forth in this Agreement, including delivering an invoice and documentation of out-of-pocket costs pursuant to Section 2, within the time periods specified herein, and the certification described herein.
4.	INDEMNITY; RELEASE
	(a)	The Design Fee is not intended to be compensation, full or partial, to Contestant for its participation in the Competition, and payment thereof is subject to approval by the Port Authority Board of Commissioners.  Other than the Design Fee, the Port Authority does not owe any reimbursement, compensation or other payment to Contestant.
	(b)	Contestant hereby agrees that its Submittal constitutes full and irrevocable release of, and waiver of its rights to, any claims, disputes, or protests in respect of the Competition.  Contestant agrees that the Port Authority will bear no obligation or liability whatsoever for any action, inaction, change in law or circumstances or changes with respect to JFK and/or LGA that may affect the Competition or its Submittal.  Neither the Commissioners of the Port Authority, nor any of them, nor any officer, agent or employee of the Port Authority may be charged personally with any liability by Contestant or held liable to Contestant in connection with the Competition.  Contestant expressly waives any right it may have to bring a claim against any Commissioner for any such liability.  
	(c)	Contestant hereby agrees that it will indemnify, defend, and hold harmless the Port Authority and each of the Port Authority's Commissioners, officers, agents, representatives, advisors, employees, successors and assigns from any claim, loss, damage, cost, judgment, fee, penalty, charge, or expenses (including attorneys’ fees and costs) asserted, incurred, suffered or awarded as a result of or that relate to any third party claims, suits, actions, allegations or proceedings arising out of or caused by any acts, actions, negligence, omissions, fault, willful misconduct, violation of law or breach of contract by Contestant or its agents, employees, or representatives arising out of or relating to the work product performed hereunder or in connection with or contained in the Submittal, whether direct or indirect, and whether to any person or property to which the Port Authority or said parties may be subject.  The foregoing indemnity shall survive the expiration or termination of this Agreement and shall expressly apply to and include all third party claims, suits, actions or allegations of infringement, confidential information, domestic or foreign patent rights, copyrights, intellectual property rights, moral rights, trade secrets, proprietary rights, licensing rights and unauthorized use.
5.	MISCELLANEOUS
	(a)	Contestant shall not assign, transfer, pledge, sell, or otherwise convey this Agreement without the Port Authority’s prior written consent, in its sole discretion.  Any assignment of this Agreement without the consent of the Port Authority shall be null and void.
(b)	Contestant and the Port Authority agree that Contestant and any of Contestant’s team members and their respective employees are not agents or representatives of the Port Authority as a result of this Agreement.
(c)	All words used herein in the singular form shall extend to and include the plural.  All words used in the plural form shall extend to and include the singular. All words used in any gender shall extend to and include all genders.
(d)	This Agreement embodies the entire agreement of the parties with respect to the subject matter hereof.  There are no promises, terms, conditions, or obligations other than those contained herein, and this Agreement shall supersede all previous communications, representation, or agreements, either verbal or written, between the parties hereto.
(e)	If any term or provision of this Agreement or the application thereof to any person or circumstances shall to any extent be held invalid and unenforceable, the remainder of this Agreement, or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby, and each term and provision of this Agreement shall be valid and shall be enforced to the extent permitted by applicable law. 
(f)	THIS AGREEMENT AND ANY CLAIM, CONTROVERSY OR DISPUTE ARISING UNDER OR RELATED TO THIS AGREEMENT SHALL BE GOVERNED BY, AND BE CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE, AND TO BE PERFORMED SOLELY WITHIN, SUCH STATE, WITHOUT REGARD TO CHOICE OF LAW PRINCIPLES.  
(g)	Contestant (i) agrees to submit, to the fullest extent permitted by law, to the exclusive jurisdiction of any New York State court or the U.S. District Court for the Southern District of New York sitting in the City and County of New York, and any appellate court from any thereof, for the settlement of any dispute in connection with this Agreement and (ii) waives any objection that it may have now or hereafter to the laying of venue in such courts on the grounds of inconvenient forum or otherwise in relation to proceedings in connection with this Agreement.
(h)	This instrument may be executed in one or more counterparts, each of which shall be deemed an original, but all of which, together, shall constitute one and the same instrument.

[Signature pages follow]

IN WITNESS WHEREOF, this Agreement has been executed and delivered as of the day and year first above written.
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

By: ______________________________
Name: ____________________________
Title: ____________________________



[CONTESTANT]

By: ______________________________
Name: ____________________________
Title: ____________________________


EXHIBIT 1

FORM OF INVOICE

[see attached]

FORM OF INVOICE FOR DESIGN FEE
Reference is made to that certain Design Fee Agreement dated as of [______], 2015 (the “Agreement”), by and between The Port Authority of New York and New Jersey (the “Port Authority”) and [__________] (“Contestant”).
Capitalized terms used, but not defined, herein shall have the meanings ascribed in the Agreement.
 Pursuant to the Agreement, Contestant hereby requests payment of [__________] U.S. dollars ($[__________]), reflecting the lesser of (a) $500,000.00 and (b) fifty percent (50%) of the actual, reasonable and documented out-of-pocket costs actually incurred by Contestant in creating the Submittal.  Attached to this invoice are (a) an executed irrevocable waiver of protest and full, unconditional and irrevocable release of all claims against the Port Authority, in the form of Exhibit 2 to the Agreement and (b) supporting documentation for such costs.  Contestant represents and warrants to the Port Authority that Contestant is eligible for payment pursuant to the terms of the Agreement.
Contestant acknowledges that submission of this invoice, and payment by the Port Authority of any amount in response to this invoice, is in all respects subject to the terms and conditions of the Agreement and the Competition.

CERTIFICATION

The undersigned Contestant hereby certifies that (a) it is entitled to payment of the stipend pursuant to the terms of the Agreement; (b) the irrevocable waiver of protest and full, unconditional and irrevocable release of all claims against the Port Authority, in the form of Exhibit 2 to the Agreement, has been executed and delivered to the Port Authority and is in full force and effect and (c) that this entire invoice and all other supporting documentation are each, and collectively, true, correct and complete.
CONTESTANT: _______________________________


By:_______________________________
Name:_____________________________
Title:_______________________________

EXHIBIT 2
FORM OF WAIVER AND RELEASE RE: STIPEND
WORK PRODUCT TRANSFER OF RIGHTS AND RELEASE OF CLAIMS
The undersigned certifies and agrees on behalf of Contestant, that:
				[Initial ALL of the following boxes.]
|_|	It has reviewed the provisions set forth in this Work Product Transfer of Rights and Release of Claims and expressly recognizes and agrees to be bound by the provisions set forth herein.
|_|	 It (a) has received and agreed to an offer from The Port Authority of New York and New Jersey (the “Port Authority”) for the payment of a stipend in an amount, under certain circumstances, and subject to the terms and conditions of the Design Fee Agreement dated as of _________, 2015 (the “Agreement”), by and between the Port Authority and Contestant, and (b) is eligible to receive all or a portion of the total amount available for a stipend from the Port Authority for work product received by the Port Authority pursuant to the Agreement.
|_|	It has reviewed the provisions set forth in this Work Product Transfer of Rights and Release of Claims and hereby, upon receipt of the amount of the stipend as prescribed under the Agreement: (a) transfers all rights to its work product to the Port Authority as described and contemplated by the Agreement; (b) waives all rights to protest the Competition; and (c) fully, unconditionally and irrevocably releases and waives all claims against the Port Authority arising out of or relating to the use of the work product.
Capitalized terms used, but not defined, herein shall have the meanings ascribed in the Agreement.
Contestant: _____________________________  ____
Signature: _____________________________  ____ 
Title: _____________________________________   
Date:  ____________________________         _____ 
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