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1. DEFINITIONS 

To avoid undue repetition, the following terms, as used within these “FEDERAL EMERGENCY 

MANAGEMENT REQUIREMENTS,” shall be construed as follows: 

 “Agreement” means “Contract.” 

“Simplified Acquisition Threshold” means the dollar amount below which a non-Federal entity 

may purchase property or services using small purchase methods. The Simplified Acquisition 

Threshold is set by the Federal Acquisition Regulation at 48 CFR Subpart 2.1 (Definitions) and in 

accordance with 41 U.S.C. 1908. 

2. INCORPORATION OF FEDERAL EMERGENCY MANAGEMENT AGENCY 

TERMS 

 

This Agreement is anticipated to be partially funded by the Federal Emergency Management 

Agency (“FEMA”).    

 

Anything to the contrary herein notwithstanding, all FEMA-mandated terms shall be deemed to 

control in the event of a conflict with other provisions contained in this Contract.  The Contractor 

shall not perform any act, fail to perform any act, or refuse to comply with any Authority requests 

that would cause the Authority to be in violation of the FEMA terms and conditions.   

 

All federal laws and regulations applicable to the receipt of FEMA grants, including, but not 

limited to those remedies set forth in Title 44 of the Code of Federal Regulations, Part 13 (“44 

C.F.R. 13”) shall be deemed to be inserted herein and the Contract shall be read and enforced as 

though it were included herein.  If any provision of this Contract shall be such as to effect non-

compliance with any FEMA requirement, such provision shall not be deemed to form part hereof, 

but the balance of this Contract shall remain in full force and effect.  

3. FEDERAL CHANGES 

 

The Contractor shall at all times comply with all applicable FEMA regulations, policies, 

procedures and directives, as they may be amended or promulgated from time to time during the 

term of this Contract.  Contractor’s failure to so comply shall constitute a material breach of this 

Contract.  The most recent Federal laws, regulations, policies, and administrative practices apply 

to this Contract at any particular time, unless FEMA issues a written determination otherwise.  

All standards or limits are minimum requirements, unless modified by the FEMA. 

   

4. NO FEDERAL GOVERNMENT OBLIGATIONS TO THIRD PARTIES 

 

The Authority and the Contractor acknowledge and agree that, notwithstanding any concurrence 

by the Federal Government in or approval of the solicitation or award of the underlying contract, 

absent the express written consent by the Federal Government, the Federal Government is not a 

party to this Contract and shall not be subject to any obligations or liabilities to the Authority, 
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Contractor, or any other party (whether or not a party to that contract) pertaining to any matter 

resulting from the underlying contract.  

 

The Contractor agrees to include the above clause in each subcontract.  It is further agreed that 

the clause shall not be modified, except to identify the subcontractor who will be subject to its 

provisions. 

  

5. ORGANIZATIONAL CONFLICT OF INTEREST 

 

A. This Contract may give rise to a potential for an organizational conflict of 

interest.  An organizational conflict of interest exists when the nature of the work 

to be performed under the contract may, without some form of restriction on 

future activities; result in an unfair competitive advantage to the Contractor. 

 

1.) The Contractor shall have access to confidential and/or sensitive Authority 

information in the course of contract performance.  Additionally, the 

Contractor may be provided access to proprietary information obtained from 

other contracted entities during contract performance.  The Contractor agrees 

to protect all such information from disclosure unless so authorized, in 

writing, by the Authority and to refrain from using such information for any 

purpose other than that for which it was furnished. 

 

2.) To the extent that the Contractor either (a) uses confidential and/or sensitive 

Authority information or proprietary information obtained from other 

Authority contractors to develop any form of document, report, or plan that is 

determined by the Authority to be the basis, in whole or in part, of any 

subsequent solicitation issued by the Authority or (b) develops written 

specifications that are used in any subsequent solicitation issued by the 

Authority, the Contractor agrees that it shall not be eligible to compete for 

such subsequent solicitation(s) as a prime or principal contractor or as part of 

any teaming arrangement unless the Authority provides, in writing, a specific 

waiver of this restriction.  The duration of any restriction imposed under this 

subparagraph shall not exceed the length of the initial performance period of 

any subsequently awarded contract for which the Contractor was ineligible to 

compete. 

 

B. The Contractor, by submitting its bid or proposal, agrees to the above stated 

conditions and terms and further agrees to perform all duties under the contract 

and, in doing so, not to enter into contractual agreements with Authority prime 

contractors and first-tier subcontractors in such a way as to create an 

organizational conflict of interest.   

 

C. If the Authority determines that the Contractor has violated any term of this 

numbered clause, the Authority may take any appropriate action available under 

the law or regulations to obtain redress to include, but not be limited to, requiring 

the Contractor to terminate any affiliation or contractual arrangement with an 
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Authority prime contractor or first-tier subcontractor at no cost to the Authority; 

determining the Contractor ineligible to compete for or be awarded any 

subsequent or “follow-on” contracts that may be based upon the Contractor’s 

actions under this Contract or violations of this numbered clause, or terminating 

this Contract, in whole or in part. 

 

6. CERTIFICATION - DEBARMENT AND SUSPENSION 

 

This Contract is a covered transaction for purposes of 2 C.F.R. Parts 180 and 3000.  As such, the 

Contractor is required to verify that none of the Contractor, its principals, as defined at 2 C.F.R. 

180.995, or affiliates, as defined at 2 C.F.R. 180.905, are excluded or disqualified as defined at 2 

C.F.R. 180.935 and 180.940.   

 

The Contractor is required to comply with 2 C.F.R. 180, Subpart C and must include the 

requirement to comply with 2 C.F.R. 180, Subpart C in any lower tier covered transaction it 

enters into. 

 

By signing and submitting its bid or proposal, the proposer certifies as follows: 

 

The certification in this clause is a material representation of fact relied upon by the Port 

Authority of New York and New Jersey.  If it is later determined that the proposer knowingly 

rendered an erroneous certification, in addition to remedies available to the Port Authority of 

New York and New Jersey, the Federal Government may pursue available remedies, including 

but not limited to suspension and/or debarment.  The proposer agrees to comply with the 

requirements of 2 C.F.R. 180, Subpart C while this offer is valid and throughout the period of any 

contract that may arise from this offer.  The proposer further agrees to include a provision 

requiring such compliance in its lower tier covered transactions. 

 

A. Each potential Contractor, for major third party contracts, is required to complete 

a certification entitled "Certification Regarding Debarment, Suspension, 

Ineligibility, and Voluntary Exclusion" for itself and its principals and requires 

each Subcontractor or Supplier (for Subcontracts and Supplier agreements 

expected to equal or exceed $25,000) to complete a certification entitled 

"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary 

Exclusion – Lower Tiered Covered Transactions" for itself and its principals. 

Copies of the required Certification forms and accompanying instructions are set 

forth following the last paragraph of these requirements. 

 

B. In the event that the Contractor has certified prior to award that it is not proposed 

for debarment, debarred, suspended, or voluntarily excluded from covered 

transactions by any Federal Department or agency and such certification is found 

to be false, this Contract may be canceled, terminated or suspended by the 

Authority and the Contractor will be liable for any and all damages incurred by 

the Authority because of such cancellation, termination or suspension because of 

such false certification. 
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C. The Contractor shall obtain certifications from all known potential 

Subcontractors and Suppliers (for which payments are expected to equal or 

exceed $25,000) and submit such certifications to the address set forth in E 

below. 

 

D. Prior to the award of any Subcontracts or Supplier agreements expected to equal 

or exceed $25,000, regardless of tier, any prospective Subcontractor or Supplier 

who has not previously submitted a certification for this Contract must execute 

and submit to the Contractor a certification in the form set forth following the last 

paragraph of these requirements which will be deemed a part of the resulting 

Subcontract and Supplier agreement. 

 

E. The originals of any Certifications or correspondence relating hereto shall be sent 

by the Contractor to the Chief Procurement Officer, Two Montgomery Street, 3rd 

Floor, Jersey City, NJ, 07302.   

 

F. The Contractor shall not knowingly enter into any Subcontracts or Supplier 

agreements with a person that is proposed for debarment, debarred, suspended, 

declared ineligible or voluntarily excluded from covered transactions.    

 

G. The Contractor and its Subcontractors or Suppliers required to file the 

certification have a continuing duty to disclose, and shall provide immediate 

written notice to the Authority if, at any time, it learns that its certification was 

erroneous when submitted or has become erroneous by reason of changed 

circumstances. 

 

7. CERTIFICATION - LOBBYING RESTRICTIONS –CONTRACTS EXCEEDING 

$100,000  

 

A. Definitions as used in this Clause: 

 

1.) "Agency," as defined in 5 U.S.C. 552(f), includes Federal executive 

departments and agencies as well as independent regulatory commissions and 

Government corporations, as defined in 31 U.S.C. 9101(1).  As used in the 

Certification set forth following the last paragraph of these requirements,  it 

also includes any other public agency. 

 

2.) "Covered Federal action” means any of the following Federal actions: 

 

a. The awarding of any Federal contract; 

b. The making of any Federal grant; 

c. The making of any Federal loan; 

d. The entering into of any cooperative agreement; and 

e. The extension, continuation, renewal, amendment, or modification of any 

Federal contract, grant, loan, or cooperative agreement.  As used in the 
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above referenced Certification, it includes the award of the contract with 

which it is associated.   

 

3.) "Indian tribe" and "tribal organization" have the meaning provided in Section 

4 of the Indian Self Determination and Education Assistance Act (25 U.S.C. 

450B).  Alaskan natives are included under the definitions of Indian tribes in 

that Act. 

 

4.) "Influencing or attempting to influence" means making, with the intent to 

influence, any communication to or appearance before an officer or 

employees of any agency, a Member of Congress, an officer or employee of 

Congress, or an employee of a Member of Congress in connection with any 

covered Federal action. 

 

5.) "Local government" means a unit of government in a State and, if chartered, 

established, or otherwise recognized by a State for the performance of a 

governmental duty, including a local public authority, a special district, an 

intrastate district, a council of governments, a sponsor group representative 

organization, and any other instrumentality of a local government.  It also 

includes a bi-state agency. 

 

6.) "Officer or employee of an agency" includes the following individuals who 

are employed by an agency: 

 

a. An individual who is appointed to a position in the Government under 

title 5, United States Code, including a position under a temporary 

appointment;  

b. A member of the uniformed services as defined in section 101(3), title 

37, United States Code; 

 

7.) A special government employee as defined in Section 202, title 18, United 

States Code; 

 

a. An individual who is a member of a Federal advisory committee, as 

defined by the Federal Advisory Committee Act, Title 5, United States 

Code Appendix 2; and 

b. An employee of a bi-state agency. 

 

8.) "Person" means an individual, corporation, company, association, authority, 

firm, partnership, society, State, and local government, regardless of whether 

such entity is operated for profit or not for profit.  This term excludes an 

Indian tribe, tribal organization, or any other Indian Organization with 

respect to expenditures specifically permitted by other Federal law. 

 

9.) "Reasonable Compensation" means, with respect to a regularly employed 

officer or employee of any person, compensation that is consistent with the 
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normal compensation for such officer or employee for work that is not 

furnished to, not funded by, or not furnished in cooperation with the Federal 

Government. 

 

10.) "Reasonable Payment" means, with respect to professional and other 

technical services, a payment in an amount that is consistent with the amount 

normally paid for such services in the private sector. 

 

11.) "Recipient" includes all contractors and subcontractors at any tier in 

connection with a Federal Contract.  The term excludes an Indian Tribe, 

tribal organization, or any other Indian organization with respect to 

expenditures specifically permitted by other Federal law. 

 

12.) "Regularly Employed" means, with respect to an officer or employee of a 

person requesting or receiving a Federal Contract, an officer or employee 

who is employed by such person for at least one hundred and thirty (130) 

working days within one (1) year immediately preceding the date of the 

submission that initiates agency consideration of such person for receipt of 

such contract. An officer or employee who is employed by such person for 

less than one hundred and thirty (130) working days within one (1) year 

immediately preceding the date of the submission that initiates agency 

consideration of such person shall be considered to be regularly employed as 

soon as he or she is employed by such person for one hundred and thirty 

(130) working days. 

 

13.) "State" means a State of the United States, the District of Columbia, the 

Commonwealth of Puerto Rico, a territory or possession of the United States, 

an agency or instrumentality of a State, and a multi-state, regional, or 

interstate entity having governmental duties and powers. 

 

B. Prohibition 

 

1.) Section 1352 of Title 31, United States Code provides in part that no 

appropriated funds may be expended by the recipient of a Federal contract, 

grant, loan, or cooperative agreement to pay any person for influencing or 

attempting to influence an officer or employee of any agency, a Member of 

Congress, an officer or employee of Congress, or an employee of a Member 

of Congress in connection with any of the following covered Federal actions: 

the awarding of any Federal contract; the making of any Federal grant; the 

making of any Federal loan; the entering into of any cooperative agreement; 

and the extension, continuation, renewal, amendment, or modification of any 

Federal contract, grant, loan, or cooperative agreement.  For the purposes of 

the Certification included herein following the last paragraph of these 

requirements, it includes the award of the associated contract. 

 

2.) The prohibition does not apply as follows:  
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a. Agency and legislative liaison by own employees. 

 

(i) The prohibition on the use of appropriated funds, in subparagraph 

B.1.) of this Section, does not apply in the case of a payment of 

reasonable compensation made to an officer or employee of a person 

requesting or receiving a Federal contract or the contract associated 

with the certification if the payment is for agency and legislative 

liaison activities not directly related to a covered Federal Action. 

 

(ii) For purposes of subparagraph B. 2.) a.(i) of this Section, providing 

any information specifically requested by an agency or Congress is 

allowable at any time. 

 

(iii) For purposes of subparagraph B. 2.) a.(i) of this Section, the 

following agency and legislative liaison activities are allowable at 

any time only where they are not related to specific solicitation for 

any covered Federal action. 

 

(a.) Discussing with an agency (including individual demonstrations) 

the qualities and characteristics of the person's products or 

services, conditions or terms of sales and service capabilities; 

and, 

 

(b.) Technical discussions and other activities regarding the 

application or adaptation of the person's products or services for 

an agency's use. 

 

(iv) For purposes of paragraph B. 2)a.(i) of this Section, the following 

agency and legislative liaison activities are allowable only where 

they are prior to formal solicitation of any covered Federal action: 

 

(a.) Providing any information not specifically requested but 

necessary for an agency to make an informed decision about 

initiation of a covered Federal action; 

 

(b.) Technical discussions regarding the preparation of an unsolicited 

proposal prior to its official submission; and 

 

(c.) Capability presentations by persons seeking awards from an 

agency pursuant to the provisions of the Small Business Act, as 

amended by Public Law 95-507 and other subsequent 

amendments. 

 

(v) Only those activities expressly authorized by subparagraph B. 2)a. of 

this Section are allowable under subparagraph B. 2)a. 
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b. Professional and Technical Services by Own Employees. 

 

(i) The prohibition on the use of appropriated funds, in subparagraph B. 

of this Section, does not apply in the case of a payment of reasonable 

compensation made to an officer or employee of a person requesting 

or receiving a Federal contract or an extension, continuation, 

renewal, amendment, or modification of a Federal contract or the 

contract associated with the certification if payment is for 

professional or technical services rendered directly in the 

preparation, submission, or negotiation of any bid, proposal, or 

application for that contract or for meeting requirements imposed by 

or pursuant to law as a condition for receiving that contract. 

 

(ii) For purposes of subparagraph B. 2.) b. (i) of this Section, 

"professional and technical services" shall be limited to advice and 

analysis directly applying any professional or technical discipline. 

For example, drafting of a legal document accompanying a bid or 

proposal by a lawyer is allowable.  Similarly, technical advice 

provided by an engineer on the performance or operational capability 

of a piece of equipment rendered directly in the negotiation of a 

contract is allowable.  However, communications with the intent to 

influence made by a professional (such as a licensed lawyer) or a 

technical person (such as a licensed accountant) are not allowable 

under this Section unless they provided advice and analysis directly 

applying their professional or technical expertise and unless the 

advice or analysis is rendered directly and solely in the preparation, 

submission or negotiation of a covered Federal action. Thus, for 

example, communications with the intent to influence made by a 

lawyer that do not provide legal advice or analysis directly and solely 

related to the legal aspects of his or her client's proposal, but 

generally advocate one proposal over another are not allowable 

under this Section because the lawyer is not providing professional 

legal services. Similarly, communications with the intent to influence 

made by an engineer providing an engineering analysis prior to the 

preparation or submission of a bid or proposal are not allowable 

under this Section since the engineer is providing technical services 

but not directly in the preparation, submission or negotiation of a 

covered Federal action. 

 

(iii) Requirements imposed by or pursuant to law as a condition for 

receiving a covered Federal award include those required by law or 

regulation, or reasonably expected to be required by law or 

regulation, and any other requirements in the actual award 

documents. 

 

(iv) Only those services expressly authorized by subparagraph B. 2.) b. 

this Section are allowable under subparagraph B. 2.) b. 
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c. Reporting for Own Employees. 

 

No reporting is required with respect to payments of reasonable 

compensation made to regularly employed officers or employees of a 

person. 

 

d. Professional and Technical Services by Other than Own Employees. 

 

(i) The prohibition on the use of appropriated funds, in subparagraph B. 

l.) of this Section, does not apply in the case of any reasonable 

payment to a person, other than an officer or employee of a person 

requesting or receiving a covered Federal action, if the payment is 

for professional or technical services rendered directly in the 

preparation, submission, or negotiation of any bid, proposal, or 

application for that Federal contract or for meeting requirements 

imposed by or pursuant to law as a condition for receiving that 

Federal contract. 

 

(ii) For purposes of subparagraph B. 2.) d. (i) of this Section, 

"professional and technical services" shall be limited to advice and 

analysis directly applying any professional or technical discipline. 

For example, drafting of a legal document accompanying a bid or 

proposal by a lawyer is allowable. Similarly, technical advice 

provided by an engineer on the performance or operational capability 

of a piece of equipment rendered directly in the negotiation of a 

contract is allowable. However, communications with the intent to 

influence made by a professional (such as a licensed lawyer) or a 

technical person (such as a licensed accountant) are not allowable 

under this Section unless they provided advice and analysis directly 

applying their professional or technical expertise and unless the 

advice or analysis is rendered directly and solely in the preparation, 

submission or negotiation of a covered Federal action. Thus, for 

example, communications with the intent to influence made by a 

lawyer that do not provide legal advice or analysis directly and solely 

related to the legal aspects of his or her client's proposal, but 

generally advocate one proposal over another are not allowable 

under this Section because the lawyer is not providing professional 

legal services.  Similarly, communications with the intent to 

influence made by an engineer providing an engineering analysis 

prior to the preparation or submission of a bid or proposal are not 

allowable under this Section since the engineer is providing technical 

services but not directly in the preparation, submission or negotiation 

of a covered Federal action. 

 

(iii) Requirements imposed by or pursuant to law as a condition for 

receiving a covered Federal award include those required by law or 

regulation, or reasonably expected to be required by law or 

regulation, and any other requirements in the actual award 

documents. 
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(iv) Persons other than officers or employees of a person requesting or 

receiving a covered Federal action include consultants and trade 

associations. 

 

(v) Only those services expressly authorized by subparagraph B. 2.) d. of 

this Section are allowable under subparagraph B. 2.) d. 

 

C. Disclosure 

 

1.) Each person who requests or receives from the Authority a Contract with 

Federal assistance shall file with the Authority a certification entitled 

"Certification Regarding Lobbying Pursuant to 31 U.S.C. 1352," as set forth 

in the form that follows these requirements, that the person has not made, and 

will not make, any payment prohibited by subparagraph B. of this 

Clause.Each person who requests or receives from the Authority a Contract 

with Federal assistance shall file with the Authority a disclosure form entitled 

"Disclosure of Lobbying Activities Pursuant to 31 U.S.C. 1352" (Standard 

Form-LLL), as set forth in the form that follows these requirements, if such 

person has made or has agreed to make any payment using non-appropriated 

funds (to include profits from any covered Federal action), which would be 

prohibited under subparagraph B. of this Clause if paid for with appropriated 

funds. 

 

2.) Each person shall file a disclosure form at the end of each calendar quarter in 

which there occurs any event that requires disclosure or that materially 

affects the accuracy of the information contained in any disclosure form 

previously filed by such person under subparagraph C.2) of this Section. An 

event that materially affects the accuracy of the information reported 

includes: 

 

a. A cumulative increase of $25,000 or more in the amount paid or 

expected to be paid for influencing or attempting to influence a covered 

Federal action; or 

b. A change in the person(s) or individual(s) influencing or attempting to 

influence a covered Federal action; or 

c. A change in the officer(s), employee(s), or Member(s) contacted to 

influence or attempt to influence a covered Federal action. 

 

3.) Any person who requests or receives from a person referred to in 

subparagraph C.1) of this Section a subcontract exceeding $100,000 at any 

tier under a Federal contract shall file a certification, and a disclosure form, if 

required, to the next tier above. 

 

4.) All disclosure forms, but not certifications, shall be forwarded from tier to 

tier until received by the person referred to in subparagraph C.1) of this 

Section. That person shall forward all disclosure forms to the Authority. 
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D. Agreement 

 

1.) In accepting any contract resulting from this solicitation, the person 

submitting the offer agrees not to make any payment prohibited by this 

Clause. 

 

 

E. Penalties 

 

1.) Any person who makes an expenditure prohibited under subparagraph A of 

this Clause shall be subject to a civil penalty of not less than $10,000 and not 

more than $100,000 for each such expenditure. 

2.) Any person who fails to file or amend the disclosure form to be filed or 

amended if required by the Clause, shall be subject to a civil penalty of not 

less than $10,000 and not more than $100,000 for each such failure. 

3.) Contractors may rely without liability on the representations made by their 

Subcontractors in the certification and disclosure form. 

 

F. Cost Allowability 

 

Nothing in this Clause is to be interpreted to make allowable or reasonable 

any costs which would be unallowable or unreasonable in accordance with 

Part 31 of the Federal Acquisition Regulation.  Conversely, costs made 

specifically unallowable by the requirements in this Clause will not be made 

allowable under any of the provisions of Part 31 of the Federal Acquisition 

Regulation. 

 

8. ACCESS TO RECORDS AND REPORTS 

 

Pursuant to 44 C.F.R. 13.42 and 2 C.F.R. 215.53, the Contractor agrees to provide the Authority, 

the FEMA Administrator, the Comptroller General of the United States or any of their authorized 

representatives access to any books, documents, papers and records of the Contractor which are 

directly pertinent to this Contract for the purposes of making audits, examinations, excerpts and 

transcriptions. The Contractor also agrees to provide the FEMA Administrator or his authorized 

representatives access to the Contractor's records and construction sites pertaining to the project. 

 

The Contractor agrees to provide the Authority, FEMA Administrator, the Comptroller General 

of the United States or any of their duly authorized representatives with access to any books, 

documents, papers and record of the Contractor, which are directly pertinent to this Contract for 

the purposes of making audits, examinations, excerpts and transcriptions. 

 

The Contractor shall make available records related to the contract to the Authority, the FEMA 

Administrator and the Comptroller General or any authorized officer or employee of any of them 

for the purposes of conducting an audit and inspection. 
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The Contractor agrees to permit any of the foregoing parties to reproduce by any means 

whatsoever or to copy excerpts and transcriptions as reasonably needed. 

 

The Contractor agrees to maintain all books, records, accounts and reports required under this 

Contract for a period of not less than three (3) years after final payment is made by the Authority 

and all other pending matters are closed, except in the event of litigation or settlement of claims 

arising from the performance of this Contract, in which case the Contractor agrees to maintain 

same until the Authority, the FEMA Administrator, the Comptroller General, or any of their duly 

authorized representatives, have disposed of all such litigation, appeals, claims or exceptions 

related thereto.  

 

This requirement is independent of the Authority’s requirements for record retention contained 

elsewhere in the contract documents. 

 

9. CIVIL RIGHTS 

 

A. Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as 

amended, 42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, 

as amended, 42 U.S.C. § 6102, and section 202 of the Americans with 

Disabilities Act of 1990, 42 U.S.C. § 12132, the Contractor agrees that it will not 

discriminate against any employee or applicant for employment because of race, 

color, creed, national origin, sex, age, or disability. In addition, the Contractor 

agrees to comply with applicable Federal implementing regulations and other 

implementing requirements FEMA may issue.  

 

B. Equal Employment Opportunity - The following equal employment opportunity 

requirements may apply to the underlying contract and subsequent subcontracts: 

 

1.) Race, Color, Creed, National Origin, Sex - (Construction contracts awarded 

in excess of $10,000) - In accordance with Title VII of the Civil Rights Act, 

as amended, 42 U.S.C. § 2000e, and Department of Homeland Security 

regulations 6 C.F.R. § 21 and 44 C.F.R § 7, the Contractor agrees to comply 

with all applicable equal employment opportunity requirements of U.S. 

Department of Labor (U.S. DOL) regulations, "Office of Federal Contract 

Compliance Programs, Equal Employment Opportunity, Department of 

Labor," 41 C.F.R. Parts 60 et seq., (which implement Executive Order No. 

11246, "Equal Employment Opportunity," as amended by Executive Order 

No. 11375, "Amending Executive Order 11246 Relating to Equal 

Employment Opportunity," 42 U.S.C. § 2000e note), and with any applicable 

Federal statutes, executive orders, regulations, and Federal policies that may 

in the future affect construction activities undertaken in the course of the 

Project. The Contractor agrees to take affirmative action to ensure that 

applicants are employed, and that employees are treated during employment, 

without regard to their race, color, creed, national origin, sex, or age. Such 

action shall include, but not be limited to, the following: employment, 

upgrading, demotion or transfer, recruitment or recruitment advertising, 

layoff or termination; rates of pay or other forms of compensation; and 
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selection for training, including apprenticeship. In addition, the Contractor 

agrees to comply with any implementing requirements FEMA may issue. 

 

2.) Age - In accordance with section 4 of the Age Discrimination in 

Employment Act of 1967, as amended, 29 U.S.C. § 623, the Contractor 

agrees to refrain from discrimination against present and prospective 

employees for reason of age. In addition, the Contractor agrees to comply 

with any implementing requirements FEMA may issue. 

 

3.) Disabilities - In accordance with section 102 of the Americans with 

Disabilities Act, as amended, 42 U.S.C. § 12112, the Contractor agrees that it 

will comply with the requirements of U.S. Equal Employment Opportunity 

Commission, "Regulations to Implement the Equal Employment Provisions 

of the Americans with Disabilities Act," 29 C.F.R. Part 1630, pertaining to 

employment of persons with disabilities. In addition, the Contractor agrees to 

comply with any implementing requirements FEMA may issue. 

 

C. The Contractor also agrees to include these requirements in each subcontract 

related to this project, modified only if necessary to identify the affected parties. 

 

10. DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS – CONTRACTS 

EXCEEDING $2000 

 

The Davis-Bacon and Copeland Acts are codified at 40 U.S.C 3141, et seq.(as 

supplemented by Department of Labor Regulations (29 C.F.R Part 5)) and 18 U.S.C 874.  

The Acts apply to grantee construction contracts and subcontracts that “at least partly are 

financed by a loan or grant from the Federal Government.”  40 U.S.C 3145(a), 29 C.F.R. 

5.2(h), 44 C.F.R. 13.36(i)(5).  The Acts apply to any construction contract over $2,000.  40 

U.S.C 3142(a), 29 C.F.R. 5.5(a).  ‘Construction,’ for purposes of the Acts, includes “actual 

construction, alteration and/or repair, including painting and decorating.”  29 C.F.R. 5.5(a).  

The requirements of both Acts are incorporated into a single clause (see 29 C.F.R. 3.11) 

enumerated at 29 C.F.R. 5.5(a) and reproduced below and are applicable if this Contract is 

a construction contract (as delineated above) over $2000, or over $2500 if this Contract 

involves the employment of mechanics or laborers. 

 

A. Minimum Wages  

 

1.) All laborers and mechanics employed or working upon the site of the work 

(or under the United States Housing Act of 1937 or under the Housing Act of 

1949 in the construction or development of the project), will be paid 

unconditionally and not less often than once a week, and without subsequent 

deduction or rebate on any account (except such payroll deductions as are 

permitted by regulations issued by the Secretary of Labor under the Copeland 

Act (29 C.F.R. Part 3)), the full amount of wages and bona fide fringe 

benefits (or cash equivalents thereof) due at time of payment computed at 

rates not less than those contained in the wage determination of the Secretary 
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of Labor which, if applicable, is attached hereto and made a part hereof (the 

attachment is the most current determination), regardless of any contractual 

relationship which may be alleged to exist between the Contractor and such 

laborers and mechanics. Determinations may change during the term of the 

Contract, and the wages and fringe benefits required by the most recent 

determination of the Secretary of Labor are those to be used.   

 

Contributions made or costs reasonably anticipated for bona fide fringe 

benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers 

or mechanics are considered wages paid to such laborers or mechanics, 

subject to the provisions of paragraph (A)(4) of this Section; also, regular 

contributions made or costs incurred for more than a weekly period (but not 

less often than quarterly) under plans, funds, or programs which cover the 

particular weekly period, are deemed to be constructively made or incurred 

during such weekly period.  Such laborers and mechanics shall be paid the 

appropriate wage rate and fringe benefits on the wage determination for the 

classification of work actually performed, without regard to skill, except as 

provided in 29 C.F.R. Part 5.5(a)(4).  Laborers or mechanics performing 

work in more than one classification may be compensated at the rate 

specified for each classification for the time actually worked therein: 

Provided, That the employer's payroll records accurately set forth the time 

spent in each classification in which work is performed.  The wage 

determination (including any additional classifications and wage rates 

conformed under paragraph (A)(2) of this Section) and the Davis-Bacon 

poster (WH-1321) shall be posted at all times by the Contractor and its 

subcontractors at the site of the work in a prominent and accessible place 

where it can be easily seen by the workers. 

 

2.)  

a. The contracting officer shall require that any class of laborers or 

mechanics, including helpers, which is not listed in the wage 

determination and which is to be employed under the contract shall be 

classified in conformance with the wage determination.  The contracting 

officer shall approve an additional classification and wage rate and fringe 

benefits therefore only when the following criteria have been met:  

 

(i) Except with respect to helpers as defined as 29 C.F.R. 5.2(n)(4), the 

work to be performed by the classification requested is not 

performed by a classification in the wage determination; 

(ii) The classification is utilized in the area by the construction industry;  

(iii) The proposed wage rate, including any bona fide fringe benefits, 

bears a reasonable relationship to the wage rates contained in the 

wage determination; and 

(iv) With respect to helpers as defined in 29 C.F.R. 5.2(n)(4), such a 

classification prevails in the area in which the work is performed.  

 

b. If the contractor and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and the contracting 

officer agree on the classification and wage rate (including the amount 
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designated for fringe benefits where appropriate), a report of the action 

taken shall be sent by the contracting officer to the Administrator of the 

Wage and Hour Division, Employment Standards Administration, U.S. 

Department of Labor, Washington, DC 20210.  The Administrator, or an 

authorized representative, will approve, modify, or disapprove every 

additional classification action within 30 days of receipt and so advise 

the contracting officer or will notify the contracting officer within the 30-

day period that additional time is necessary. 

 

c.  In the event the Contractor, the laborers or mechanics to be employed in 

the classification or their representatives, and the contracting officer do 

not agree on the proposed classification and wage rate (including the 

amount designated for fringe benefits, where appropriate), the 

contracting officer shall refer the questions, including the views of all 

interested parties and the recommendation of the contracting officer, to 

the Administrator for determination.  The Administrator, or an 

authorized representative, will issue a determination within 30 days of 

receipt and so advise the contracting officer or will notify the contracting 

officer within the 30-day period that additional time is necessary. 

 

d. The wage rate (including fringe benefits where appropriate) determined 

pursuant to paragraphs A (2) (b) or (c) of this Section, shall be paid to all 

workers performing work in the classification under this Contract from 

the first day on which work is performed in the classification. 

 

3.) Whenever the minimum wage rate prescribed in the contract for a class of 

laborers or mechanics includes a fringe benefit which is not expressed as an 

hourly rate, the Contractor shall either pay the benefit as stated in the wage 

determination or shall pay another bona fide fringe benefit or an hourly cash 

equivalent thereof. 

 

4.) If the Contractor does not make payments to a trustee or other third person, 

the Contractor may consider as part of the wages of any laborer or mechanic 

the amount of any costs reasonably anticipated in providing bona fide fringe 

benefits under a plan or program, provided  that the Secretary of Labor has 

found, upon the written request of the Contractor, that the applicable 

standards of the Davis-Bacon Act have been met.  The Secretary of Labor 

may require the Contractor to set aside in a separate account assets for the 

meeting of obligations under the plan or program.  

 

5.)  

a. The contracting officer shall require that any class of laborers or 

mechanics which is not listed in the wage determination and which is to 

be employed under the contract shall be classified in conformance with 

the wage determination.  The contracting officer shall approve an 

additional classification and wage rate and fringe benefits therefor only 

when the following criteria have been met:  
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(i) The work to be performed by the classification requested is not 

performed by a classification in the wage determination; 

(ii) The classification is utilized in the area by the construction industry; 

and 

(iii) The proposed wage rate, including any bona fide fringe benefits, 

bears a reasonable relationship to the wage rates contained in the 

wage determination.  

 

b. If the Contractor and the laborers and mechanics to be employed in the 

classification (if known), or their representatives, and the contracting 

officer agree on the classification and wage rate (including the amount 

designated for fringe benefits where appropriate), a report of the action 

taken shall be sent by the contracting officer to the Administrator of the 

Wage and Hour Division, Employment Standards Administration, 

Washington, DC 20210.  The Administrator, or an authorized 

representative, will approve, modify, or disapprove every additional 

classification action within 30 days of receipt and so advise the 

contracting officer or will notify the contracting officer within the 30-day 

period that additional time is necessary.  

 

c. In the event the Contractor, the laborers or mechanics to be employed in 

the classification or their representatives, and the contracting officer do 

not agree on the proposed classification and wage rate (including the 

amount designated for fringe benefits, where appropriate), the 

contracting officer shall refer the questions, including the views of all 

interested parties and the recommendation of the contracting officer, to 

the Administrator for determination.  The Administrator, or an 

authorized representative, will issue a determination with 30 days of 

receipt and so advise the contracting officer or will notify the contracting 

officer within the 30-day period that additional time is necessary.  

 

d. The wage rate (including fringe benefits where appropriate) determined 

pursuant to paragraphs A(2) (b) or (c) of this Section, shall be paid to all 

workers performing work in the classification under this Contract from 

the first day on which work is performed in the classification.  

 

B. Withholding 

 

The Authority shall upon its own action or upon written request of an authorized 

representative of the Department of Labor withhold or cause to be withheld from the 

Contractor under this Contract or any other Federal contract with the same prime 

contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing 

wage requirements, which is held by the same prime contractor, so much of the 

accrued payments or advances as may be considered necessary to pay laborers and 

mechanics, including apprentices, trainees, and helpers, employed by the Contractor 

or any subcontractor the full amount of wages required by the contract.  In the event 

of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, 

employed or working on the site of the work (or under the United States Housing Act 
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of 1937 or under the Housing Act of 1949 in the construction or development of the 

project), all or part of the wages required by the contract, the Authority may, after 

written notice to the Contractor, sponsor, applicant, or owner, take such action as 

may be necessary to cause the suspension of any further payment, advance, or 

guarantee of funds until such violations have ceased.  

 

 

 

 

C. Payrolls and Basic Records 

 

1.) Payrolls and basic records relating thereto shall be maintained by the 

Contractor during the course of the work and preserved for a period of three 

years thereafter for all laborers and mechanics working at the site of the work 

(or under the United States Housing Act of 1937, or under the Housing Act 

of 1949, in the construction or development of the project).  Such records 

shall contain the name, address, and social security number of each such 

worker, his or her correct classification, hourly rates of wages paid (including 

rates of contributions or costs anticipated for bona fide fringe benefits or cash 

equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-

Bacon Act), daily and weekly number of hours worked, deductions made and 

actual wages paid.  Whenever the Secretary of Labor has found under 29 

C.F.R. 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the 

amount of any costs reasonably anticipated in providing benefits under a plan 

or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the 

Contractor shall maintain records which show that the commitment to 

provide such benefits is enforceable, that the plan or program is financially 

responsible, and that the plan or program has been communicated in writing 

to the laborers or mechanics affected, and records which show the costs 

anticipated or the actual cost incurred in providing such benefits.  

Contractors employing apprentices or trainees under approved programs 

shall maintain written evidence of the registration of apprenticeship programs 

and certification of trainee programs, the registration of the apprentices and 

trainees, and the ratios and wage rates prescribed in the applicable programs.  

 

2.)   

a. The Contractor shall submit weekly for each week in which any contract 

work is performed a copy of all payrolls to the Authority for transmission 

to the Federal Emergency Management Agency.  The payrolls submitted 

shall set out accurately and completely all of the information required to 

be maintained under section 5.5(a)(3)(i) of Regulations, 29 C.F.R. part 5. 

This information may be submitted in any form desired.  Optional Form 

WH-347 is available for this purpose and may be purchased from the 

Superintendent of Documents (Federal Stock Number 029-005-00014-1), 

U.S. Government Printing Office, Washington, DC 20402.  The prime 

contractor is responsible for the submission of copies of payrolls by all 

subcontractors. 
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b. Each payroll submitted shall be accompanied by a "Statement of 

Compliance," signed by the Contractor or subcontractor or his or her 

agent who pays or supervises the payment of the persons employed 

under the contract and shall certify the following: 

 

(i) That the payroll for the payroll period contains the information 

required to be maintained under section 5.5(a)(3)(i) of Regulations, 

29 C.F.R. part 5 and that such information is correct and complete;  

(ii) That each laborer or mechanic (including each helper, apprentice, 

and trainee) employed on the contract during the payroll period has 

been paid the full weekly wages earned, without rebate, either 

directly or indirectly, and that no deductions have been made either 

directly or indirectly from the full wages earned, other than 

permissible deductions as set forth in Regulations, 29 C.F.R. part 3;  

(iii) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for the 

classification of work performed, as specified in the applicable wage 

determination incorporated into the contract.  

 

c. The weekly submission of a properly executed certification set forth on 

the reverse side of Optional Form WH-347 shall satisfy the requirement 

for submission of the "Statement of Compliance" required by paragraph 

C(2)(b) of this Section.  

 

d. The falsification of any of the above certifications may subject the 

Contractor or subcontractor to civil or criminal prosecution under section 

1001 of title 18 and section 231 of title 31 of the United States Code.  

 

3.) The Contractor or subcontractor shall make the records required under 

paragraph C(1) of this Section available for inspection, copying, or 

transcription by authorized representatives of the Federal Emergency 

Management Authority or the Department of Labor, and shall permit such 

representatives to interview employees during working hours on the job.  If 

the Contractor or subcontractor fails to submit the required records or to 

make them available, the Federal agency may, after written notice to the 

Contractor, sponsor, applicant, or owner, take such action as may be 

necessary to cause the suspension of any further payment, advance, or 

guarantee of funds.  Furthermore, failure to submit the required records upon 

request or to make such records available may be grounds for debarment 

action pursuant to 29 C.F.R. 5.12.  

 

D. Apprentices and Trainees 

 

1.) Apprentices - Apprentices will be permitted to work at less than the 

predetermined rate for the work they performed when they are employed 

pursuant to and individually registered in a bona fide apprenticeship program 

registered with the U.S. Department of Labor, Employment and Training 

Administration, Bureau of Apprenticeship and Training, or with a State 
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Apprenticeship Agency recognized by the Bureau, or if a person is employed 

in his or her first 90 days of probationary employment as an apprentice in 

such an apprenticeship program, who is not individually registered in the 

program, but who has been certified by the Bureau of Apprenticeship and 

Training or a State Apprenticeship Agency (where appropriate) to be eligible 

for probationary employment as an apprentice.  The allowable ratio of 

apprentices to journeymen on the job site in any craft classification shall not 

be greater than the ratio permitted to the Contractor as to the entire work 

force under the registered program.  Any worker listed on a payroll at an 

apprentice wage rate, who is not registered or otherwise employed as stated 

above, shall be paid not less than the applicable wage rate on the wage 

determination for the classification of work actually performed.  In addition, 

any apprentice performing work on the job site in excess of the ratio 

permitted under the registered program shall be paid not less than the 

applicable wage rate on the wage determination for the work actually 

performed.  Where a Contractor is performing construction on a project in a 

locality other than that in which its program is registered, the ratios and wage 

rates (expressed in percentages of the journeyman's hourly rate) specified in 

the Contractor's or subcontractor's registered program shall be observed.  

Every apprentice must be paid at not less than the rate specified in the 

registered program for the apprentice's level of progress, expressed as a 

percentage of the journeymen hourly rate specified in the applicable wage 

determination. Apprentices shall be paid fringe benefits in accordance with 

the provisions of the apprenticeship program.  If the apprenticeship program 

does not specify fringe benefits, apprentices must be paid the full amount of 

fringe benefits listed on the wage determination for the applicable 

classification.  If the Administrator of the Wage and Hour Division of the 

U.S. Department of Labor determines that a different practice prevails for the 

applicable apprentice classification, fringes shall be paid in accordance with 

that determination.  In the event the Bureau of Apprenticeship and Training, 

or a State Apprenticeship Agency recognized by the Bureau, withdraws 

approval of an apprenticeship program, the Contractor will no longer be 

permitted to utilize apprentices at less than the applicable predetermined rate 

for the work performed until an acceptable program is approved.  

 

2.) Trainees - Except as provided in 29 C.F.R. 5.16, trainees will not be 

permitted to work at less than the predetermined rate for the work performed 

unless they are employed pursuant to and individually registered in a 

program which has received prior approval, evidenced by formal certification 

by the U.S. Department of Labor, Employment and Training Administration.  

The ratio of trainees to journeymen on the job site shall not be greater than 

permitted under the plan approved by the Employment and Training 

Administration.  Every trainee must be paid at not less than the rate specified 

in the approved program for the trainee's level of progress, expressed as a 

percentage of the journeyman hourly rate specified in the applicable wage 

determination. Trainees shall be paid fringe benefits in accordance with the 

provisions of the trainee program.  If the trainee program does not mention 

fringe benefits, trainees shall be paid the full amount of fringe benefits listed 

on the wage determination unless the Administrator of the Wage and Hour 

Division determines that there is an apprenticeship program associated with 

the corresponding journeyman wage rate on the wage determination which 
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provides for less than full fringe benefits for apprentices.  Any employee 

listed on the payroll at a trainee rate who is not registered and participating in 

a training plan approved by the Employment and Training Administration 

shall be paid not less than the applicable wage rate on the wage 

determination for the classification of work actually performed.  In addition, 

any trainee performing work on the job site in excess of the ratio permitted 

under the registered program shall be paid not less than the applicable wage 

rate on the wage determination for the work actually performed.  In the event 

the Employment and Training Administration withdraws approval of a 

training program, the Contractor will no longer be permitted to utilize 

trainees at less than the applicable predetermined rate for the work performed 

until an acceptable program is approved.  

 

3.) Equal employment opportunity - The utilization of apprentices, trainees and 

journeymen under this part shall be in conformity with the equal employment 

opportunity requirements of Executive Order 11246, as amended, and 29 

C.F.R. Part 30.  

 

E. Compliance with Copeland Act Requirements 

 

The Contractor shall comply with the requirements of 29 C.F.R. Part 3, which are 

incorporated by reference in this Contract.  

 

F. Subcontracts  

 

The Contractor or subcontractor shall insert in any subcontracts the clauses 

contained in 29 C.F.R. 5.5(a)(1) through (10) and such other clauses as the 

Federal Emergency Management Agency may by appropriate instructions 

require, and also a clause requiring the subcontractors to include these clauses in 

any lower tier subcontracts.  The prime contractor shall be responsible for the 

compliance by any subcontractor or lower tier subcontractor with all the contract 

clauses in 29 C.F.R. 5.5.  

 

G. Contract Termination: Debarment 

 

A breach of the contract clauses in 29 C.F.R. 5.5 may be grounds for termination 

of the contract, and for debarment as a contractor and a subcontractor as provided 

in 29 C.F.R. 5.12.  

 

H. Compliance with Davis-Bacon and Related Act Requirements 

 

All rulings and interpretations of the Davis-Bacon and Related Acts contained in 

29 C.F.R. parts 1, 3, and 5 are herein incorporated by reference in this Contract.  

 

I. Disputes Concerning Labor Standards 
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Disputes arising out of the labor standards provisions of this Contract shall not be 

subject to the general disputes clause of this Contract. Such disputes shall be 

resolved in accordance with the procedures of the Department of Labor set forth 

in 29 C.F.R. parts 5, 6, and 7.  Disputes within the meaning of this clause include 

disputes between the Contractor (or any of its subcontractors) and the contracting 

agency, the U.S. Department of Labor, or the employees or their representatives.  

 

J. Certification of Eligibility –  

 

1.) By entering into this Contract, the Contractor certifies that neither it (nor he 

or she) nor any person or firm who has an interest in the Contractor's firm is 

a person or firm ineligible to be awarded Government contracts by virtue of 

section 3(a) of the Davis-Bacon Act or 29 C.F.R. 5.12(a)(1).  

 

2.) No part of this Contract shall be subcontracted to any person or firm 

ineligible for award of a Government contract by virtue of section 3(a) of the 

Davis-Bacon Act or 29 C.F.R. 5.12(a)(1).  

 

3.) The penalty for making false statements is prescribed in the U.S. Criminal 

Code, 18 U.S.C. 1001. 

 

11. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT 

 

The Contractor shall comply with Sections 103 and 107 of the Contract Work Hours and 

Safety Standards Act (40 U.S.C. 327-330) as supplemented by Department of Labor 

regulations (29 C.F.R Part 5). The Contract Work Hours and Safety Standards Act applies 

to certain grantee contracts and subcontracts under 40 U.S.C 3701(b)(1)(B)(iii) and (b)(2), 

44 C.F.R. 13.36(i)(6) for prime contracts for construction, and non-construction projects 

that employ “laborers or mechanics on a public work.”. 

 

A. Overtime Requirements 

 No Contractor or subcontractor contracting for any part of the contract work 

which may require or involve the employment of laborers or mechanics shall 

require or permit any such laborer or mechanic in any workweek in which he or 

she is employed on such work to work in excess of forty hours in such workweek 

unless such laborer or mechanic receives compensation at a rate not less than one 

and one-half times the basic rate of pay for all hours worked in excess of forty 

hours in such workweek.   

 

B. Violation; liability for unpaid wages; liquidated damages 

 In the event of any violation of the clause set forth in paragraph A of this Section 

the Contractor and any subcontractor responsible therefor shall be liable for the 

unpaid wages.  In addition, such Contractor and subcontractor shall be liable to 

the United States for liquidated damages.  Such liquidated damages shall be 

computed with respect to each individual laborer or mechanic, including 

watchmen and guards, employed in violation of the clause set forth in paragraph 
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A of this Section, in the sum of $10 for each calendar day on which such 

individual was required or permitted to work in excess of the standard workweek 

of forty hours without payment of the overtime wages required by the clause set 

forth in paragraph A of this Section.  

 

C. Withholding for unpaid wages and liquidated damages 

The Authority shall upon its own action or upon written request of an authorized 

representative of the Department of Labor withhold or cause to be withheld, from 

any moneys payable on account of work performed by the Contractor or 

subcontractor under any such contract or any other Federal contract with the 

same prime contractor, or any other federally-assisted contract subject to the 

Contract Work Hours and Safety Standards Act, which is held by the same prime 

contractor, such sums as may be determined to be necessary to satisfy any 

liabilities of such contractor or subcontractor for unpaid wages and liquidated 

damages as provided in the clause set forth in paragraph B of this Section.  

D. Subcontracts 

 The Contractor or subcontractor shall insert in any subcontracts the clauses set 

forth in paragraphs A through D of this Section and also a clause requiring the 

subcontractors to include these clauses in any lower tier subcontracts.  The prime 

contractor shall be responsible for compliance by any subcontractor or lower tier 

subcontractor with the clauses set forth in paragraphs A through D of this 

Section.  

 

12. ENERGY CONSERVATION 

 

The Contractor agrees to comply with the mandatory energy efficiency standards and policies 

within the applicable State energy conservation plans issued in compliance with the Energy 

Policy and Conservation Act, 42 U.S.C. §6321 et seq. The Contractor also agrees to ensure that 

all work performed under this Contract including work performed by a Subcontractor is in 

compliance with the requirements of this Section. 

 

13. CLEAN WATER REQUIREMENTS – CONTRACTS EXCEEDING THE 

SIMPLIFIED ACQUISITION THRESHOLD 

A. The Contractor agrees to comply with all applicable standards, orders or 

regulations issued pursuant to the Federal Water Pollution Control Act, as 

amended, 33 U.S.C §1251 et seq.  

  

B. The Contractor agrees to report each violation to the Authority and understands 

and agrees that the Authority will, in turn, report each violation as required to 

assure notification to FEMA and the appropriate EPA Regional Office.  

 

C. The Contractor also agrees to include the requirements of this Article in all 

subcontracts exceeding the Simplified Acquisition Threshold issued pursuant to 

this Contract. 
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14. CLEAN AIR REQUIREMENTS – CONTRACTS EXCEEDING THE 

SIMPLIFIED ACQUISITION THRESHOLD 

 

A. The Contractor agrees to comply with all applicable standards, orders or 

regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C §7401 et 

seq. The Contractor agrees to report each violation to the Authority and 

understands and agrees that the Authority will, in turn, report each violation as 

required to assure notification to FEMA and the appropriate EPA Regional 

Office. 

B. The Contractor also agrees to include the requirements of this Clause in all 

subcontracts exceeding the Simplified Acquisition Threshold,issued pursuant to 

this Contract. 

15. FLY AMERICA 

 

The Federal Government will not participate in the costs of international air transportation of any 

persons involved in or property acquired for this Contract unless that air transportation is 

provided by U.S.-flag air carriers to the extent service by U.S.-flag air carriers is available, in 

accordance with the International Air Transportation Fair Competitive Practices Act of 1974, as 

amended, 49 U.S.C. § 40118, and with U.S. GSA regulations, “Use of United States Flag Air 

Carriers," 41 C.F.R. §§ 301-10.131 through 301-10.143. 

 

16. PREFERENCE FOR RECYCLED PRODUCTS 

 

The Contractor agrees to comply with all the requirements of Section 6002 of the Resource 

Conservation and Recover Act (RCRA), as amended (42 U.S.C. 6962), including but not limited 

to the regulatory provisions of 40 C.F.R. Part 247, and Executive Order 12873, as they apply to 

the procurement of the items designated in Subpart B of 40 C.F.R. Part 247. 

 

17. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR 

RELATED ACTS 

 

A. The Contractor acknowledges that the provisions of the Program Fraud Civil 

Remedies Act of 1986, as amended, 31 U.S.C. § 3801 et seq. and U.S. DHS 

regulations, "Program Fraud Civil Remedies," 6  C.F.R. Part 13, apply to its 

actions pertaining to this Project. The Contractor certifies or affirms the 

truthfulness and accuracy of any statement it has made, it makes, it may make, or 

causes to be made, pertaining to the contract or project.  In addition to other 

penalties that may be applicable, the Contractor further acknowledges that if it 

makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, 

submission, or certification, the Federal Government reserves the right to impose 

the penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor 

to the extent the Federal Government deems appropriate. 
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B. The Contractor also acknowledges that if it makes, or causes to be made, a false, 

fictitious, or fraudulent claim, statement, submission, or certification to the 

Federal Government under this Contract, financed in whole or in part with 

Federal assistance, the Federal Government reserves the right to impose the 

penalties of 18 U.S.C. § 1001 in addition to any other remedies available under 

law on the Contractor, to the extent the Federal Government deems appropriate. 

 

C. The Contractor agrees to include the above two clauses in each subcontract 

related to this Contract. It is further agreed that the clauses shall not be modified, 

except to identify the subcontractor who will be subject to the provisions. 

 

18. ADA ACCESS REQUIREMENTS 

 

Facilities must comply with 42 U.S.C. Sections 12101 et seq.. 

 

19. TERMINATION FOR CAUSE OR CONVENIENCE – CONTRACTS 

EXCEEDING $10,000 

 

Notwithstanding anything to the contrary elsewhere within this Contract, the Authority may 

terminate this contract, in whole or in part, at any time by written notice to the Contractor for 

cause or when it is in the Authority’s best interest, pursuant to 44 C.F.R. 13.36 (i)(2). In the event 

of termination for convenience, the Contractor shall be paid its costs, including contract close-out 

costs, as so provided for in the Contract, on work performed up to the time of termination for 

convenience.  

 

20. CHANGES TO THE CONTRACT 

 

The Authority reserves the right to make changes to this Contract that are within the general 

scope of this Contract.  Any such changes shall be subject to any applicable provisions of this 

Contract. 

 

21. FEDERAL COST  PRINCIPLES 

 

All costs under this Contract are subject to audit pursuant to Federal cost principles set forth in 2 

CFR 225 (or as may be revised). 

22. REPORTING 

 

Contractor shall comply with the FEMA requirements and regulations pertaining to reporting, 

particularly those contained in 44 CFR parts 13.40 and 13.41. 
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23. PATENTS 

The Contractor agrees, pursuant to 44 C.F.R. 13.36 (i)(8), that all rights to inventions and/or 

discoveries that arise or are developed, in the course of or under this Agreement, shall belong to 

the Port Authority and be disposed of in accordance with the Port Authority policy. The Port 

Authority, at its own discretion, may file for patents in connection with all rights to any such 

inventions and/or discoveries.  

24. COPYRIGHTS  

The Contractor agrees, pursuant to 44 C.F.R. 13.36 (i)(9), that if this Agreement results in any 

copyrightable material or inventions, in accordance with 44 C.F.R. 13.34, FEMA reserves a 

royalty-free, nonexclusive, and irrevocable license to reproduce, publish, or otherwise use, for 

Federal Government purposes: (1) the copyright in any work developed under a grant or contract; 

and (2) any rights of copyright to which a grantee or a contractor purchases ownership with grant 

support.  

25. BUY AMERICAN REQUIREMENTS (IF APPLICABLE) 

Contractor is required to comply with the Buy American Act (41 U.S.C. 10a et seq.). 
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CERTIFICATION REGARDING LOBBYING PURSUANT TO 31 U.S.C. 1352 

The undersigned  

  

(name of authorized officer) 

certifies, to the best of my knowledge and belief, that:  

 

 No Federal appropriated funds have been paid or will be paid, by or on behalf of 

the undersigned, to any person for influencing or attempting to influence an officer or 

employee of an agency, a Member of Congress, an officer or employee of Congress, or 

an employee of a Member of Congress in connection with the awarding of any Federal 

contract, the making of any Federal grant, the making of any Federal loan, the entering 

into of any cooperative agreement, and the extension, continuation, renewal, amendment, 

or modification of any Federal contract, grant, loan, or cooperative agreement.  

 

 If any funds other than Federal appropriated funds have been paid or will be paid 

to any person for influencing or attempting to influence an officer or employee of any 

agency, a Member of Congress, an officer or employee of Congress, or an employee of a 

Member of Congress in connection with this Federal contract, grant, loan, or cooperative 

agreement, the undersigned shall complete and submit Standard Form LLL, “Disclosure 

of Lobbying, Activities” in accordance with its instructions.  

 

 The undersigned shall require that the language of this certification be included in 

the award documents for all subawards at all tiers (including subcontracts, subgrants, and 

contracts under grants, loans, and cooperative agreements) and that all subrecipients shall 

certify and disclose accordingly.  

 

This certification is a material representation of fact upon which reliance was placed when this 

transaction was made or entered into. Submission of this certification is a prerequisite for making 

or entering into this transaction imposed by, 31, U.S. C. § 1352 (as amended by the Lobbying 

Disclosure Act of 1995). Any person who fails to file the required certification shall be subject to 

a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.  

 

Note: Pursuant to 31 U.S.C § 1352(c)(I)-(2)(A), any person who makes a prohibited expenditure 

or fails to file or amend a required certification or disclosure form shall be subject to a civil 

penalty of not less than $10,000 and not more than $100,000 for each such expenditure or 

failure.  

 

The Contractor certifies or affirms the truthfulness and accuracy of each statement of its 

certification and disclosure, if any. In addition, the Contractor understands and agrees that the 

provisions of 31 U.S.C. § 3801, et seq., apply to this certification and disclosure, if any.  

 

Executed this day        of    , _20_______    

By:            

 Signature of Authorized Official 

            

Official Name and Title of Authorized Official  
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STANDARD FORM LLL - DISCLOSURE OF LOBBYING ACTIVITIES  

Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352 

1. Type of Federal Action: 

 X  a. contract 

   b. grant 

   c.  cooperative agreement 

   d.  loan 

   e. loan guarantee 

   f.  loan insurance 

2. Status of Federal Action: 

 X  a.  bid/offer/application 

   b.  initial award  

   c. post award 

 

3. Report Type: 

 X  a.  initial filing 

   b.  material change 

 

For material change only: 

Year _______ quarter _______ 

Date of last report___________  

4. Name and Address of Reporting Entity: 

 

 

 

 

 X  Prime    Subawardee 

 Tier______, if Known: 

Congressional District, if known:   

5. If Reporting Entity in No. 4 is Subawardee,  

 Enter Name and Address of Prime:   

 

 

 

 

 

Congressional District, if known:   

6. Federal Department/Agency:   

 

 

 

7. Federal Program Name/Description:   

 

 

CFDA Number, if applicable:     

8. Federal Action Number, if known: 

 

9. Award Amount, if known:     

$   

 

10. a. Name and Address of Lobbying Registrant 

 (if individual, last name, first name, MI):   

 

 

 

 

b.  Individuals Performing Services (including 

address if different from No. 10a) 

 (last name, first name, MI):   

 

 

 

11.  Information requested through this form is authorized by 

title 31 U.S.C. section 1352.  This disclosure of lobbying 

activities is a material representation of fact upon which 

reliance was placed by the tier above when this transaction 

was made or entered into. This disclosure is required 

pursuant to 31 U.S.C. 1352. This information will be reported 

to the Congress semi-annually and will be available for public 

inspection. Any person who fails to file the required 

disclosure shall be subject to a civil penalty of not less than 

$10,000 and not more than $100,000 for each such failure. 

Signature: __________________________________ 

 

Print Name:   

 

Title:   

 

Telephone No.:     Date: _____ 

Federal Use Only Authorized for Local Reproduction 

Standard Form - LLL (Rev. 7-97) 
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING 

ACTIVITIES 

 

This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal 

recipient, at the initiation or receipt of a covered Federal action, or a material change to a previous filing, 

pursuant to title 31 U.S.C. Section 1352.  The filing of a form is required for each payment or agreement 

to make payment to any lobbying entity for influencing or attempting to influence an officer or employee 

of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member 

of Congress in connection with a covered Federal action.  Complete all items that apply for both the 

initial filing and material change report.  Refer to the implementing guidance published by the Office of 

Management and Budget for additional information. 

1. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to 

influence the outcome of a covered Federal action. 

2. Identify the status of the covered Federal action. 

3. Identify the appropriate classification of this report.  If this is a followup report caused by a material 

change to the information previously reported, enter the year and quarter in which the change 

occurred.  Enter the date of the last previously submitted report by this reporting entity for this 

covered Federal action. 

4. Enter the full name, address, city, State and zip code of the reporting entity.  Include Congressional 

District, if known.  Check the appropriate classification of the reporting entity that designates if it is, 

or expects to be, a prime or subaward recipient.  Identify the tier of the subawardee, e.g., the first 

subawardee of the prime is the 1st tier.  Subawards include but are not limited to subcontracts, 

subgrants and contract awards under grants. 

5. If the organization filing the report in item 4 checks “Subawardee,” then enter the full name, address, 

city, State and zip code of the prime Federal recipient.  Include Congressional District, if known. 

6. Enter the name of the federal agency making the award or loan commitment.  Include at least one 

organizational level below agency name, if known.  For example, Department of Transportation, 

United States Coast Guard. 

7. Enter the Federal program name or description for the covered Federal action (item 1).  If known, 

enter the full Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative 

agreements, loans, and loan commitments. 

8. Enter the most appropriate Federal identifying number available for the Federal action identified in 

item 1 (e.g., Request for Proposal (RFP) number; Invitations for Bid (IFB) number; grant 

announcement number; the contract, grant, or loan award number; the application/proposal control 

number assigned by the Federal agency).  Included prefixes, e.g., “RFP-DE-90-001.” 

9. For a covered Federal action where there has been an award or loan commitment by the Federal 

agency, enter the Federal amount of the award/loan commitment for the prime entity identified in 

item 4 or 5. 

10. (a) Enter the full name, address, city, State and zip code of the lobbying registrant under the Lobbying 

Disclosure Act of 1995 engaged by the reporting entity identified in item 4 to influence the covered 

Federal action. 

 (b) Enter the full names of the individual(s) performing services, and include full address if different 

from 10(a).  Enter Last Name, First Name, and Middle Initial (MI). 

11. The certifying official shall sign and date the form, print his/her name, title, and telephone number. 
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According to the Paperwork Reduction Act, as amended, no persons are required to respond to a collection of information unless 

it displays a valid OMB control Number.  The valid OMB control number for this information collection is OMB No. 0348-0046.  

Public reporting burden for this collection of information is estimated to average 10 minutes per response, including time for 

reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing 

the collection of information.  Send comments regarding the burden estimate or any other aspect of this collection of information, 

including suggestions for reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project (0348-

0046), Washington, DC 20503  



FEMA REQUIREMENTS 

 

Rev. 12/2014  Page 30 of 31 

 

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND 

VOLUNTARY EXCLUSION - LOWER TIER COVERED TRANSACTIONS 

1. The prospective lower tier participant,      , certifies by 

submission of this bid or proposal, that neither it nor its principals are presently debarred, 

suspended, proposed for debarment, declared ineligible, or voluntarily excluded from 

participation in this transaction by any Federal department or agency.  

2. Where the prospective lower tier participant is unable to certify to any of the statements in this 

certification, such prospective participant shall attach an explanation to this proposal.  

3. The prospective lower tier participant shall provide immediate written notice to the Authority 

(and the Contractor, if applicable) if at any time the prospective lower tier participant learns that 

its certification was erroneous when submitted or has become erroneous by reason of changed 

circumstances.  

Executed this day      of    , 20  .  

 __ 

BY SIGNATURE OF AUTHORIZED OFFICIAL  

         

NAME AND TITLE OF AUTHORIZED OFFICIAL  
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INSTRUCTIONS FOR COMPLETION OF CERTIFICATION REGARDING DEBARMENT, 

SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION -LOWER TIER COVERED 

TRANSACTIONS  

 

1. By signing and submitting this Proposal, the prospective lower tier participant is providing the signed 

certification set out on the previous page.  

2. This certification is a material representation of fact upon which reliance was placed when this 

transaction was entered into. If it is later determined that the prospective lower tier participant knowingly 

rendered an erroneous certification, in addition to other remedies available to the Federal Government, the 

Authority may pursue available remedies, including suspension and/or debarment.  

3. The prospective lower tier participant shall provide immediate written notice to the Authority if at any 

time the prospective lower tier participant learns that its certification was erroneous when submitted or 

has become erroneous by reason of changed circumstances.  

4. The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier covered 

transaction,” “participant,” “persons,” “lower tier covered transaction,” “principal,” “proposal,” and 

“voluntarily excluded,” as used in this clause, have the meanings set out in the Definitions and Coverage 

sections of rules implementing Executive Order 12549 [2 C.F.R. Part 3000]. The Proposer may contact 

the Procurement Representative for assistance in obtaining a copy of those regulations.  

5. The prospective lower tier participant agrees by submitting this proposal that, should the proposed 

covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction 

with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from participation 

in this covered transaction, unless authorized in writing by the Authority.  

6. The prospective lower tier participant further agrees by submitting this proposal that it will include the 

“Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier 

Covered Transaction,” without modification, in all lower tier covered transactions and in all solicitations 

for lower tier covered transactions.  

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a 

lower tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily excluded from 

the covered transaction, unless it knows that the certification is erroneous. A participant may decide the 

method and frequency by which it determines the eligibility of its principals. Each participant may, but is 

not required to, check the Nonprocurement List issued by U.S. General Service Administration.  

8. Nothing contained in the foregoing shall be construed to require establishment of system of records in 

order to render in good faith the certification required by this clause. The knowledge and information of a 

participant is not required to exceed that which is normally possessed by a prudent person in the ordinary 

course of business dealings.  

9. Except for transactions authorized under sub-paragraph 5 of these instructions, if a participant in a 

covered transaction knowingly enters into a lower tier covered transaction with a person who is 

suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition 

to all remedies available to the Federal Government, the Authority may pursue available remedies 

including suspension and/or debarment. 

 

 

 

END OF FEMA CONTRACT PROVISIONS 
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