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From: ps3265@att.com 
Sent: Friday, February 18, 2011 4:53 PM 
To: Van Duyne, Sheree 
Cc: Torres Rojas, Genara 
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First Name: Peter 
Last Name: Seidel 
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Mailing Address 2; 
City: Brookfield 
State: CT 
Zip Code: 06804 
Email Address: ps3265(a),att.com 
Phone:203-917-2641 
Required copies of the records: Yes 

List of specific record(s): 
Concourse Communications WiFi Agreement 
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lYOFNY&NJ 

Donie! D. Duffy 
FOl Adminlstiator 

April 6,2011 

Mr. Peter Seidel 
AT&T Wi-Fi Services 
27 Junction Road 
Brookfield, CT 06804 

Re: Freedom of Information Reference No. 12153 

Dear Mr. Seidel: 

This is a response to your February 18, 2011 request, which has been processed under the Port 
Authority's Freedom of Information Policy (the "Policy," copy enclosed) for a copy of 
Concourse Communication WiFi Agreement. 

Material responsive to your request and available under the Policy, which consists of 243 pages, 
will be forwarded to your attention upon receipt of a photocopying fee of $60.75 (250 per page). 
Payment should be made in cash, certified check or money order payable to "The Port Authority 
of New York & New Jersey" and should be sent to my attention at 225 Park Avenue South, 17"̂  
Floor, New York, NY 10003. 

Certain material responsive to your request is exempt from disclosure pursuant to exemptions (2) 
and/or (6) of the PoUcy. 

Please refer to the above FOI reference number in any future correspondence relating to your 
request. 

Very truly yours. 

Daniel D. Duffy 
FOI Administrator 

End. 

225 Perk Avenue South, 1 /th Floor 
New York, NY 10003 
T: 212 435 2542 F: 212 435 7555 
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Agreement No. AX-713 
Supplement No. 3 

SUPPLEMENTAL AGREEMENT 

THIS AGREEMENT, made as of November 30,2006 by and between THE 
PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter caUed the "Port 
Authority") and NEW YORK TELECOM PARTNERS, LLC (hereinafter caUed the 
"Permittee"), 

WITNESSETH, That: 

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26, 
1999 entered into an agreement identified by the above Port Authority Agreement Number 
(which agreement, as the same may have heretofore been supplemented and amended is 
hereinafter called the "TNAS Agreement") covering certain privileges and obligations with 
respect to the installation, operation and maintenance of a wireless telecommunications network 
access system ("TNAS System") at Port Authority facilities designated in the Agreement; and 

WHEREAS, among the privileges and obhgations granted to and imposed on the 
Permittee under the TNAS Agreement with respect to the TNAS System, the TNAS Agreement 
grants the Permittee the right to provide unlicensed wireless services that operate in the 
"Wireless LAN" (iEEE 802.11) service band of the radio frequency spectrum (the "Wi-Fi 
Service"); and 

WHEREAS, the Port Authority and the Permittee desire to amend the TNAS 
Agreement to provide for the Permittee's implementation of its right to install, operate and 
maintain the Wi-Fi Service and to include a separate fee, not currently included in the TNAS 
Agreement, to be paid by NYTP to the Port Authority for providing the Wi-Fi Service at 
mutually agreed Port Authority facihties and locations; 

NOW, THEREFORE, for and in consideration of the covenants and mutual 
agreements herein contained and other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowJedged, the Port Authority and the Permittee hereby agree 
as follows: 

1. "Wi-Fi Receipts," as used herein, shall mean all monies received or 
receivable (unless and until any amount is deemed to be uncollectible in accordance with 
generally accepted accounting principles) by NYTP for providing the Wi-Fi Services in Port 
Authority Covered Facilities (as defined in the TNAS Agreement)^ including but not limited to, 
wireless access to the Internet by end user customers, as well as private or public entities. Wi-Fi 
Receipts shall not include monies received or receivable from the use of Internet kiosks, project 
management and^or engineering service fees for unlicensed wireless projects, or any such 
consulting services. Wi-Fi Receipts shall not be included in "Gross Receipts" (as such term is 
defined and used in the TNAS Agreement). 



2. The parties hereto hereby acknowledge and confirm that the Permittee will 
pay to the Port Authority a fee equal to thirty-seven percent (37%) of Wi-Fi Receipts (the "Wi-Fi 
Fee"). 

3. The Wi-Fi Fee shall constitute an additional component of ^ e Additional 
Fee (as defined in the TNAS Agreement) and shall be payable quarterly, in arrears, within thirty 
(3 0) days following the end of each calendar quarter. The timing and method of such payments 
shall correspond to the quarterly payment requirements set forth in ArticlelU of Section 5 of the 
TNAS Agreement, provided however, that notwithstanding anything to the contrary set forth in 
paragraph (b) of said Article III, payments of the Wi-Fi Fee shall be based on actual results for 
the calendar quarter for which each payment is made. Each payment shall be accompanied by a 
general report of the Wi-Fi Receipts for the relevant calendar quarter, separately stating the Wi-Fi 
Receipts and the total niimber of paid "sessions" (including, without limitation, as presently 
designated by Permittee: "Private Services," Ad Hoc Paid Sessions," "Roaming Paid Sessions," 
and "Airport Worker Subscriptions") for each Port Authority Covered Facility at w^ch the 
Permittee provides Wi-Fi Service. 

4. Payment of the Wi-Fi Fee for calendar year 2006 through the last day of 
the most recent calendar quarter shall be payable within ten (10) days following the execution of 
this Agreement, The parties shall continue discussions intended to reach agreement regarding 
payment to the Port Authority of the \mpaid Wi-Fi Fees from calendar year 2005 and periods 
prior thereto, which Wi-Fi Fees shall be immediately due to the Port Authority upon tfie mutual 
agreement of the parties regarding such payment tenns. 

5. The Permittee hereby represents and warrants that the provisions of 
subparagraph (b)(ii)(l) of Section 25 of the TNAS Agreement are fully applicable with respect to 
the negotiation and execution of this Agreement as a supplement to the TNAS Agreement and 
that no approval by or consultation with the "Project Lender" (as defined in said Section 25) shall 
be required in order to authorize or permit the Permittee to negotiate and enter into this 
Agreement with the Port Authority, 

6. The parties acknowledge that this Agreement memorializes all agreements 
and understandings between the parties concerning, and constitutes the entire and only 
imderstandings or agreements between the parties regarding, the Wi-Fi Fee. 

7. Neither the Commissioners of the Port Authority nor any of them, nor any 
officer, agent or employee thereof, shall be charged personally by the Permittee with any liability, 
or held liable to it under any term or provision of this Agreement or because of its execution or 
attempted execution or because of any breach thereof 

8. This Agreement and the TNAS Agreement which it amends constitute the 
entire agreement between the Port Authority and the Permittee on the subject matter and may not 
be changed, modified, discharged or extended except by instrument in writing duly executed on 
behalf of both the Port Authority and the Permittee. The Permittee agrees that no representations 
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS 
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Agreement or in this Agreement AH prior or contemporaneous understandings, discussions or 
agreements regarding the Wi-Fi Fee arc expressly superseded by this Agreement. 

9. As hereby amended, all of the terms, covenants, provisions, conditions and 
agreements of the TNAS Agreement shall be and remain in full force and effect. 

IN WITNESS WHEREOF, the Port Authority and the Permittee have executed 
these presents, as of the date first above written. 

THE PORT AUTHORITY OE NEW YORK 
AND NEW JERSEY 

'(Seal) / 
?t) /Mdl. 

ATTEST: 
NEW YORK TELECOM PARTNERS, LCC 

By; Concourse Communicationsjjroup, LLC 

^^t-L - t iH - i -

Jon Irwin, Chief Operating Officer 
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(Port Authority Acknowledgment) 

STATE OF NEW YORK 

COUNTY OF NEW YORK ) 
ss.: 

, 2007, before me personally came 
to me known, who. beine bv me dulv sworn, 

On the 7 day of f^€B$^u^A/ 

did depose and say that he resides at 
; that he is thoto^lS Cl»£FTBaal̂ »̂ U6y «mc«of The Port Authority'of New 

York and New Jersey, one of the corporations described in and which executed the 
foregoing instrument; that he knows the seal of said corporation; that the seal affixed to 
said instrument is such corporate seal; that it was so affixed by order of the 
Commissioners of said corporation; and that he signed his name thereto by like order. 

RONALD M. SENIO 
notary Putjiic, SUte ol MewYbric 

No. 02SE463644d 
Oualiried In New York Counhr ^ . ^ 

Commission Expires On June 3 0 , 2 0 1 ? 

^ » - < - ^ £ ^ M - ^ 
{notarial seal and stamp) 

(Limited Liability Company Acknowledgment) 

STATE OF ^ ^ / ^ / ^ 

COUNTY OF ( ^ d K 
)ss.: 

On the ^^i— day of-.^UPWi^/^ty , 2007, before me personally came 
I^^/J "^^I^^AJ / , to me known, who. beine bv me dulv swom. 

^ 4 dejDOse and say that he resides at 
; that he is the O/̂ 0̂ Cf&C/f̂ ^̂  /̂9̂ t̂ 3Cof New York Telecom Partners, LLC, 

a Delaware Umited liabihty company, the limited liability company described in and which 
executed the foregoing instrument; that he executed the same for and on behalf of said 
limited liability company; and that he is duly authorized and empowered to do so. 
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Agreement No, AX-713 
Supplement No. 2 

SITPPLSMSNTAL AGREEKSKT 

THIS AGRBBKENT, made as of June 30, 2002 by and between 
THE PORT AUTHORITY OP NEW YORK AKD NEW JERSEY {hereinafter called 
the ^Porc Authority") and KEW YORK TKLBCOM PARTNERS, LLC 
(hereinafter called the '̂ Permittee") / 

WITNESSETH, That; 

WHEREAS, the Port Authority and the Permittee 
heretofore and as of August 26, 1999 entered into an agreement 
identified by the above Port Authority Agreement Number {which 
agreement, as the same may have heretofore been supplemented and 
amended is hereinafter called the "TNAS Agreement") covering 
certain privileges and obligations with respect to the 
installation, operation and maintenance of a wireless 
telecommunications network access system (̂ 'TNAS System") at Port 
Authority facilities designated in the Agreement; and 

WHEREAS, in addition to the privileges and obligations 
granted to and imposed on the Permittee under the TNAS Agreement 
with respect to the TNAS System, the TNAS Agreement grants the 
Permittee the non-exclusive right to install radio transmission 
towers ("Monopoles") at locations at Port Authority Facilities as 
and to the extent approved by the Port Authority in its sole and 
absolute discretion and provides that the Permittee may mount 
exterior antennas on such Ancillary Towers or on other towers or 
components of the TNAS System as and to the extent approved by 
the Port Authority in its sole and absolute discretion; and 

WHEREAS, the Port Authority and the Permittee desire to 
amend the TNAS Agreement to provide for the Permittee's 
implementation of the non-exclusive right to install, operate and 
maintain Monopoles at the Port Authority's Port Newar)c facility 
C^Site"), to provide also for the Permittee's mounting of 
exterior antennas on the Monopoles and on certain rooftop 
locations at the Site and to otherwise amend the TNAS Agreement; 

NOW, THERSFORB, for and in consideration of the 
covenants and mutual agreements herein contained, and effective 
as of the date first set forth above except as otherwise provided 
below, the Port Authority and the Lessee hereby agree as follows: 

1. (a) Effective from and after July 1, 2002, the Port 
Authority hereby approves the Permittee's proposed implementation 
of its non-exclusive right to install Monopoles at the Site, and 
to mount exterior antennas on the Monopoles and on certain 



designated rooftops ("Related Improvements") at the Site, subject 
to approval by the Port Authority of the Permittee's Construction 
Application(s) and plans and specifications covering all design, 
construction and installation wor)c with respect to all proposed 
Monopoles and all Related Improvements at the Site. The 
Monopoles and Related^Improvements are sometimes hereinafter 
collectively referred to as the "Monopole System." The 
installation, operation .and maintenance of the Monopole System 
are sometimes hereinafter collectively referred to as the 
"Monopole System Operations." In no event shall the Monopole 
System be deemed to include any proprietary Carrier User 
equipment utilized by any Carrier User in connection with 
Monopole System Operations. Capitalized terms used in this 
Supplemental Agreement but not herein defined shall have the 
meanings ascribed to such terms in the TNAS Agreement. 

(b) For all purposes of the TNAS Agreement except as 
hereinafter expressly provided, effective from and after July 1, 
2002, the "System," described in subparagraph (a)(i) of Section 2 
of the XNAS Agreement, shall be deemed to incorporate and include 
the Monopole System, and the Site, which is a Port Authority 
Facility, shall be deemed to be a Covered Facility. 

2. (a) The Monopole System shall be installed, operated 
and maintained on a non-discriminatory basis up to the design 
capacity of the Monopole System at a particular Covered Facility, 
including but not limited to the Site, in accordance with the 
terms, provisions and conditions of the form of Schedule 2.8 (i) 
attached hereto and hereby made a part hereof. The parties to 
this Agreement hereby agree that effective as of July 1, 2002 
Schedule 2.8{i) shall be incorporated into and become a part of 
the form of Carrier Access Agreement attached as Exhibit D to the 
TNAS Agreement. The Permittee will not amend the form of 
Schedule 2.8 (i) without the prior written consent of the Port-
Authority. In the event the Permittee desires to conduct 
Monopole System Operations at Port Authority Facilities in 
addition to the Site, the parties hereto may amend this 
Supplemental Agreement by letter agreement(s) identifying such 
additional Port Authority Facilities and expressly providing that 
the terms, provisions and conditions of Schedule 2.8{i), except 
as may otherwise be provided in such letter agreement, shall be 
applicable to all Monopole System Operations at such additional 
Port Authority Facilities, which, upon the commencement of 
Monopole System Operations at such Port Authority Facilities, 
shall be deemed to be Covered Facilities. The Port Authority 
hereby agrees that nothing set forth in the form of Schedule 
2.8 (i) attached hereto shall constitute a violation of Section 32 
of the TNAS Agreement. In the event of any conflict between the 
terms and provisions"of this Supplemental Agreement and the terms 
and provisions of Schedule 2.8 (i), the terms and provisions of 
this Supplemental Agreement shall prevail, except as otherwise 
expressly provided herein. 
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{b) The limitation on service by third party 
telecommunications service providers set forth in the first 
sentence of Section 17 of the TNAS Agreement shall not be 
applicable to the Site or to any other Port Authority Facility 
which shall svibseguently be designated a Covered Facility with 
respect to the Monopole System. 

(c) In addition to the rights granted to the Permittee 
pursuant to paragraph (b) of Section 19 of the TNAS Agreement 
with respect to the use'of the TNAS System, the Permittee may 
also, in the course of its business and the conduct of its 
operations under this Agreement, permit the use of the Monopole 
System by Carrier Users for the purposes described in paragraph 
(b) of Section 2 of the TNAS Agreement. Whether or not expressly 
set forth therein, all, agreements between the Permittee and 
Carrier Users with respect to the use of the Monopole System 
shall be subject to the terms and conditions of this Agreement. 

3. The Port Authority hereby consents to the Schedule 
2.8<i) executed on behalf of Omnipoint Facilities Network. 2, LLC 
by its agent, Omnipoint Communications, Inc., a copy of which has 
heretofore been delivered to the Port Authority. The Permittee 
shall prepare and submit to the Port Authority contemporaneously 
with its submission of the Construction Application referred to 
in paragraph 6, below, a "Summary Basis of Design" of the 
Monopole System, to include all relevant technical standards for 
and attributes and features of the said Monopole System, and 
generally in the form of the Summary Basis of Design of the TNAS 
System annexed as Exhibit B to the TNAS Agreement. The Summary 
Basis of Design may describe the particular Monopole System 
installation proposed by Omnipoint Facilities Network 2, LLC. 

4. The term of the permission granted to the Permittee to 
operate the Monopole System shall commence on the date the Port 
Authority issues final approval of the Permittee's Construction 
Application and complete plans and specifications for the 
Monopole System (the said date hereinafter referred to as the 
''Commencement Date") and shall; unless sooner terminated, expire 
on August 2 5, 2014. Subject to and in accordance with the 
provisions of Sections 4 and 34 of the TNAS Agreement, the 
Permittee shall have the right"to extend the term of the 
permission granted under this Agreement with respect to Monopole 
System Operations. In the event the Permittee shall extend the 
term of the permission granted hereunder, the provisions of 
paragraph III of Section 5 of the TNAS Agreement shall be 
applicable and in full force and effect during the "Renewal Term" 
of such permission. 

5. The Permittee and the Port Authority hereby confirm 
that the annual ^̂ Access Fee" set forth in Schedule 2.8(i) and 
required to be paid by Omnipoint Facilities Network 2, LLC shall 
comprise "Gross Receipts," and that the annual Access Fee 
required to be paid by each subsequent Carrier User that executes 
Schedule 2,8 (i) shall comprise ^̂ Tower Gross Receipts" as defined 
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in the TNAS Agreement for purposes of the calculation of the 
Additional Fee under paragraph III of Section 5 of the TNAS 
Agreement. 

6. (a) Section 7 of the TNAS Agreement shall not be 
applicable to the "Cofistruction Work" (as hereinafter defined) to 
be performed by the Permittee in connection with the Monopole 
System; in lieu thereof, the provisions of this paragraph S shall 
govern the Construction Work in all respects. Notwithstanding 
the following provisions of this paragraph 6, the Port Authority 
acknowledges that the construction and installation work with 
respect to the Monopole System at the Site may, in fact, be 
performed by Omnipoint Facilities Network 2, LLC, as contemplated 
by the provisions of Schedule 2.8(i). Except as otherwise 
expressly provided in Schedule 2.8(i), the Permittee shall 
perform, at its sole cost and expense, all installation work 
required to prepare the Site for the Permittee's Monopole System 
Operations, including the Installation of the monopole and all 
transmitters, receivers, and other equipment at the Site and the 
construction of all associated improvements at the Site 
appurtenant to the operation of the Monopole System, provided 
however that the Permittee shall have no obligations with respect 
to the installation of proprietary Carrier User equipment for the 
exclusive use of individual Carrier Users {the work described in 
this paragraph 6 hereinafter referred to as the '̂Construction 
Work"). 

(b) (i) The Permittee shall be responsible at its 
sole expense for retaining all architectural, engineering and 
other technical consultants and services as may be directed by 
the Port Authority and for developing, completing and submitting 
procedures for the installation of all equipment and the 
construction of all improvements appurtenant to the operation of 
the Monopole System. Prior to retaining any licensed architect, 
professional engineer or other technical consultant in connection 
with the Construction Work, the name or names of said licensed 
architect, professional engineer or other technical consultant 
shall be submitted to the Port Authority for its approval. The 
Port Authority shall have the right to disapprove any licensed 
architect, professional engineer or other technical consultant 
who may be unacceptable to it and shall approve in advance the 
Permittee's contract with each such licensed architect, 
professional engineer or other technical consultant. 

Cii) (1) Prior to the commencement of any 
Construction Work at the Site, the Permittee shall submit to the 
Port Authority for its approval a Tenant Alteration Application 
(hereinafter called the "Construction Application"), in the form 
supplied by the Port Authority, and containing such terms and 
conditions as the Port Authority may include, setting forth in 
detail by appropriate plans and specifications the Construction 
Work the Permittee proposes to perform at the Site and the manner 
of and time periods for performing such work. The data to be 
supplied by the Permittee shall identify separately each of the 

-4-



items constituting the Construction Work and shall describe in 
detail the improvements, fixtures, equipment, and systems to be 
installed by the Permittee. The plans and specifications to be 
submitted by the Permittee shall be in sufficient detail for a 
contractor to perform̂ ,the Construction Work and shall bear the 
seal of a licensed architect or professional engineer who shall 
be responsible for the administration of the Construction Work in 
accordance with the Port Authority's requirements. In connection 
with the review by the Port Authority of the Permittee's 
submission under this Section, the Permittee shall submit to the 
Port Authority, at the Port Authority's request, such additional 
data, detail or information as the Port Authority may require for 
such review. Following the Port Authority's receipt of the 
Permittee's Construction Application, the Port Authority shall 
give its written approval or rejection thereof, or shall request 
such modifications thereto as the Port Authority may find 
necessary or appropriate. The Permittee shall not engage any 
contractor or permit the use of any subcontractor unless and 
until each such contractor or subcontractor, and the contract 
such contractor or subcontractor is operating under, have been 
approved by the Port Authority. The Permittee shall include in 
any such contract or subcontract such provisions as are required 
pursuant to the provisions of this Agreement and the Construction 
Application approved by the Port Authority, including, without 
limitation thereto, provisions regarding labor harmony. 

(2) The Port Authority shall review the 
Construction Application and all plans and specifications 
submitted by the Permittee therewith ajnd will furnish its 
comments regarding the same to the Permittee within fifteen (15) 
business days after its receipt thereof. The Port Authority will 
also review and comment on any corrected, modified or amended 
plans and specifications resubmitted to the Port Authority by the 
Permittee within fifteen (15) business days after receipt of any 
such resubmission. The Permittee hereby agrees that the Port 
Authority shall have no responsibility, liability or obligation 
to the Permittee in the event the Port Authority fails to respond 
to any such submission or resubmission of the Construction 
Application by the Permittee within the time periods set forth 
above, including any obligation to provide a reimbursement, rent 
credit or other rent concession, 

(iii) (1) The Permittee hereby assumes the 
risk of loss or damage to all of the Construction Work prior to 
the completion thereof and the risk of loss or damage to all 
property of the Port Authority, its lessees and permittees 
arising out of or in connection with the Construction Work. In 
the event of any such loss or damage, the Permittee shall 
forthwith repair, replace and make good the Construction Work and 
the property of the Port Authority^ its lessees and permittees. 
The Permittee shall, and shall require each of its contractors to 
indemnify the.Port Authority and its Commissioners, officers, 
agents and employees from and against all claims and demands, 
just or unjust, by third persons (including the Commissioners, 
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officers, agents and employees of the Port Authority) against the 
Port Authority and its Commissioners, officers, agents and 
employees, arising or alleged to arise out of the performance of 
the Construction Work or based upon any of the risks assumed by 
the Permittee in this.̂ Agreement or any breach hereof, and for all 
loss and expense incua*red by it and by them in the defense, • 
settlement o r satisfaction thereof, including without limitation 
thereto, claims and demands for death, for personal injury or for 
property damage, direct or consequential, whether they arise from 
acts or omissions of the Permittee, any contractors of the 
Permittee, the Port Authority, third persons, or from acts of God 
or the public enemy, or otherwise, excepting only claims and 
demands which result solely from the gross negligence or willful 
misconduct of the Port Authority subsequent to commencement of 
the Construction Work; provided however, the Permittee shall not 
be required to indemnify the Port Authority where indemnity would 
be precluded by Section 5-322.1 of the General Obligations Law of 
the State of New York. The Permittee shall cause each such 
contractor and subcontractor to obtain and maintain in force such 
insurance coverage and performance bonds as the Port Authority 
may specify, including, without limitation, a contractual 
liability endorsement to cover the indemnity obligations assumed 
by the Permittee pursuant to the provisions of this paragraph. 

(2) If so directed, the Permittee shall 
at its own expense defend any suit based upon any claim or demand 
described in subparagraph (l) above (even if such suit, claim or 
demand is groundless, false or fraudulent), and in handling such 
it shall not, without obtaining express advance permission from 
the General Counsel of the Port Authority, raise any defense 
involving in any way the jurisdiction of the tribunal over the 
person of the Port Authority, the immunity of the Port Authority, 
its Commissioners, officers, agents or employees, the 
governmental nature of the Port Authority or the provision of any 
statutes respecting suits against the Port Authority. The 
Permittee shall not be liable for any fees and expenses of 
separate counsel representing the P̂ rt Authority, other than the 
reasonable costs of investigation. The Permittee shall not be 
liable for any settlement of any action, proceeding or suit, 
which settlement is effected by the Port Authority without the 
prior written consent of the Permittee, which shall not be 
unreasonably withheld. If the Permittee shall not grant its 
consent as provided above, such action, proceeding or suit shall 
thereafter be defended by the Permittee, at its sole cost and 
expense, subject to the limitations set forth above in this 
subparagraph (2). 

(iv) The Construction Work shall be performed by 
the Permittee in accordance with the Construction Application and 
final plans and specifications approved by the Port Authority, 
shall be subject to inspection by the Port Authority during the 
progress of the Construction Work and after the completion 
thereof, and the Permittee, upon direction from the tort 
Authority to do so, shall stop the performance of any portion 'of 
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,the Construction work which is not being performed in accordance 
with the above and redo or replace at its own expense any 
Construction Work not done in accordance therewith. The 
Permittee shall also supply the Port Authority with ''as-built" 
drawings in such form^and number as are reasonably requested by 
the Port Authority, arid the Permittee shall keep said drawings 
current during the term of the permission granted under this 
Agreement. No changes or modifications to any Construction Work 
shall be made without the prior consent of the Port Authority. 

(v) The Permittee shall pay or cause to be paid 
all claims lawfully made against it by its contractors, 
subcontractors, material suppliers and workers, and all claims 
lawfully made against it by other third persons arising out of or 
in connection with or because of the performance of the 
Construction Work, and shall cause its contractors and 
subcontractors to pay all such claims lawfully made against them, 
provided however, that nothing herein contained shall be 
construed to limit the right of the Permittee to contest any 
claim of a contractor, subcontractor, material supplier or worker 
or other person, and no such claim shall be considered to be an 
obligation of the Permittee within the meaning of this paragraph 
unless and until the same shall have been finally adjudicated. 
The Permittee shall use commercially reasonable efforts to 
resolve any such claims and shall keep the Port Authority fully 
informed of its actions with respect thereto. Without limiting 
the generality of the foregoing, all of the Permittee's 
construction contracts shall provide as follows: ''If (1) the 
Contractor fails to perform any of its obligations under this 
Contract, including its obligation to pay any claims lawfully 
made against it by any material supplier, subcontractor, worker 
or any other third person which arises out of or in connection 
with the performance of this Contract, (2) any claim (just or 
unjust) which arises out of or in connection with this Contract 
is made against the Permittee, or (3) any subcontractor under 
this Contract fails to pay any claims lawfully made against it by 
any material supplier, subcontractor, worker or any other third 
person which arise out of or in connection with this Contract or 
if in the Permittee's opinion any of the aforesaid contingencies 
is likely to arise, then the Permittee shall have the right, in 
its discretion, to withhold out of any payment (final or 
otherwise and even though such payments have already been , 
certified as due) such sums as the Permittee may deem ample to 
protect it against delay or loss or to assume the payment of just 
claims of third persons, and to apply such sums as the Permittee 
may deem proper to secure such protection or to satisfy such 
claims. All sums so applied shall be deducted from the 
Contractor's compensation. Omission by the Permittee to withhold 
out of any payment, final or otherwise, a sum for any of the 
above contingencies, even though such contingency has occurred at 
the time of payment, shall not be deemed to indicate that the 
Permittee does not intend to exercise its right with respect to 
such contingency. Neither the above provisions for the rights of 
the Permittee to withhold and apply monies nor any exercise or 
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attempted exercise of, or omission to exercise, such right by the 
Permittee shall create any obligation of any kind to such 
material suppliers, subcontractors, workers or other third 
persons. Until actual payment is made to the Contractor, its 
right to any amount to, be paid under this Contract (even though 
such payments have alfeady been certified as due) shall be 
subordinate to the rights of the Permittee under this provision." 

(c) (i) The Permittee shall not commence any 
construction Work prior to the Commencement Date and until the 
Construction Application and plans and specifications covering 
such work have been finally approved by the Port Authority. The 
Permittee recognizes that its obligation to pay fees, including, 
without limitation, the Additional Fee, provided for in this 
Agreement by reference to the TNAS Agreement shall commence on 
the Commencement Date and the Permittee's payment of the 
Additional Fee shall be made in accordance with the provisions of 
paragraph III of section 5 of the TNAS Agreement. 

(ii) The Permittee shall submit a Construction 
Application for the Construction Work at the Site within thirty 
(30) days following execution of this Agreement. The Permittee 
shall commence the performance of the Construction Work at the 
Site within fifteen (15) days following the approval of the 
Construction Application and shall diligently pursue the 
completion of the Construction Work. 

(d) The Permittee shall be solely responsible for the 
plana and specifications used by it and for the adequacy or 
sufficiency of such plans and specifications, and all the 
inprovements, fixtures, and equipment depicted thereon or covered 
thereby, regardless of the consent thereto or approval thereof by 
the Port Authority or the incorporation therein of any Port 
Authority requirements or recommendations. The Port Authority 
shall have no obligation or liability in connection with the 
performance of any of the Construction Work or for the contracts 
for the performance thereof entered into by the Permittee, The 
Permittee hereby releases and discharges the Port Authority, its 
Commissioners, officers, representatives and employees of cuid 
from any and all liability, claims for damages or losses of any 
kind, whether legal or equitable, or from any action or cause of 
action arising out of or in connection with the performance of 
any of the Construction Work pursuant to the contracts between 
the Permittee and its contractors except for any of the foregoing 
caused solely by the gross negligence or willful misconduct of 
the Port Authority. The Permittee shall use commercially 
reasonable efforts to make arrangements for the extension to the 
Port Authority of all warranties extended or available to the 
Permittee in connection with the Construction Work. 

(e) The Permittee understands that there may be other 
communications and utility lines and conduits located in portions 
of the Site where the Permittee will operate the Monopole System. 
The Port Authority will use commercially reasonable efforts to 



make available to the Permittee its records to the extent the 
same are available in an effort to identify to the Permittee the 
location of such communication and utility lines which may 
interfere with the Construction Work proposed by the Permittee. 
The Port Authority hereby disclaims any warranty or 
representation to the;'Permittee that such records are accurate. 
The Permittee agrees to design the Construction Work so as to 
eliminate or minimize the need for relocation of any such 
communications and utility lines. 

(f) Upon completion of the Construction Work at the 
Site, the Permittee shall supply the Port Authority with a 
certificate signed by a responsible officer of the Permittee and 
by the licensed architect or professional engineer who sealed thê  
Permittee's plans pursuant to the provisions of this Section, 
certifying that all of the Construction Work has been performed 
in accordance with the approved plans and specifications covering 
such work, in accordance with the provisions of this Agreement 
and in compliance with all applicable laws, ordinances, 
governmental rules, regulations.and orders. The Port Authority 
will inspect the Construction Work at the Site and if 'the same 
has been completed as certified by the Permittee and the 
Permittee's licensed architect or professional engineer, the Port 
Authority shall deliver a certificate to such effect to the 
Permittee within twenty (20) business days following the Port 
Authority's receipt of such certification, subject to the 
condition that all risks thereafter with respect to the 
construction and installation of the Construction Work and, as 
between the Permittee and the Port Authority, any liability 
therefor for negligence or other reason shall be borne by the 
Permittee. The Permittee shall not use or permit the use of the 
Site for the purposes set forth in this Agreement or conduct 
Monopole System Operations until such certificate is received 
from Port Authority. 

7. (a) Upon the expiration or termination of this 
Agreement, the Permittee covencmts and agrees to yield and 
deliver the Monopole System peaceably to the Port Authority free 
and clear of any claim of ownership by the Permittee, including 
title to Monopole System software licenses, equipment warranties 
and service contracts, without any further act or deed by the 
Permittee, The Permittee shall promptly execute and deliver 
assignments, bills of sale and all other documents necessary or 
convenient in order to evidence the rights of the Port Authority 
therein, including title to Monopole System software licenses, 
equipment warranties and service contracts. Upon the expiration 
or termination of this Agreement,• the Permittee shall deliver the 
Monopole System to the Port Authority promptly and in good 
condition, such reasonable wear excepted as would not adversely 
affect or Interfere with its proper operation under this 
Agreement. 

(b) The Permittee shall have the right at any time 
during the term of the permission under this Agreement to remove 
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a portion or portions of the Monopole System consisting of 
equipment or other personal property from the Site, provided that 
the Permittee shall install suitable replacements therefor as is 
necessary for Monopole System Operations. 

8. (a) The Pe£;mittee recognizes that it is a special 
consideration for the Port Authority's entering into this 
Agreement that the Permittee, without in any way limiting or 
modifying its obligations with respect to any other provision of 
the TNAS Agreement, hereby confirms that all the obligations 
assumed by the Permittee pursuant to Section 46 of the TNAS 
Agreement, including all references therein to objectionable 
interference, are fully applicable to Monopole System Operations, 
provided however that the obligation of the Port Authority 
contained in the second sentence of paragraph (b) of Section 46 
shall not be applicable to any communications activity conducted 
by the Port Authority or by a third party pursuant to agreement 
with the Port Authority as of the date of this agreement. 

(b) The Permittee hereby represents and warrants that 
the provisions of subparagraph (b)(ii)(1) of Section 25 of the 
TNAS Agreement are fully applicable with respect to the 
negotiation and execution of this Agreement as a supplement to 
the TNAS Agreement and that no approval by or consultation with 
the '̂ Project Lender" (as defined in said Section 25) shall be 
required in order to authorize or permit the Permittee to 
negotiate and enter into this Agreement with the Port Authority. 

9. The Permittee represents and warrants that no broker 
has been concerned in the negotiation of this Agreement on behalf 
of the Permittee or the implementation of the Monopole System 
hereunder and that there is no broker who is or may be entitled 
to be paid a commission in connection therewith. The Permittee 
shall indemnify and save harmless the Port Authority of and from 
any and all claims for comrnission or brokerage made by any and 
all persons, firms or corporations whatsoever for services in 
connection with the negotiation and execution of this Agreement 
or the implementation of the Monopole System hereunder. 

10. Neither the Commissioners of the Port Authority nor any 
of them, nor any officer, agent or employee thereof, shall be 
charged personally by the Permittee with any liability, or held 
liable to it under any term or provision of this Agreement or 
because of its execution or attempted execution or because of any 
breach thereof. 

11- As hereby amended/ all of the terms, covenants, 
provisions, conditions and agreements of the TNAS Agreement shall 
be and remain in full force and effect. 

12. This Agreement and the TNAS Agreement which it amends 
constitute the entire agreement between the Port Authority and 
the Permittee on the subject matter and may not be changed, 
modified, discharged or extended except by instrument in writing 
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duly executed on behalf of both Che Port Authority and the 
Permittee. The Permittee agrees that no repreaentations or 
Warranties shall bis binding upon the Port Authority unless 
expressed in writing in the TNAS Agreement or in this Agreement. 

-IH WIOTBSS KHBRBOF; the Port Aiithority and the Permittee 
have executed these presents, as of the date first above written, 

THE PORT XbTKORXTT 0 9 VKH TORJC 

Bvt J ^ ^ J , A ^ ^ j / p i r , . ^ t t i 

T i t l e ^ 

ATrKSTt 

^jo^ntk '^ 
HBK TOKK TSUSCOH PARTI^BKSr LCC 

[ C o r p o r a t e S e a l ) 
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(Port Authdrity Adcnowledgmeat] 

STATE OF NEW YORK 

COUNTY OF NEW YORK ) 

On the ^r^ ^ of OcT»Beft , 2003, before me p tncau^ came 
iSttPi^f/ fiOmtMH , tool? known, who. bemffbvxae duly swom, 

did depose s^uTsay that ne resides at . 
;ttkatheiBtheO(CrlteHlPieftrO»rtCBic ofTbePortAuthontyotnew 

York «nd New JerMy, one of the oorporationa deacribed in end wfaich executed the 
forUoing in«tnmient; ttiat he knovve the seal of said corporaticxn; that ^ « Mai affixed to 
uua instrument is such oorjporate teal; tbat it WM BO alSxed by order of the 
Cotxunisaknien of said corporation; and that he ^gned his name thereto by like order. 

" (notarial s«al and stamp) 

(Umited liability Company Acknowledgment 

STATE OF ^ui* \9yf 

COUKDfOF ĉ x̂>K 
as. 

Oft the 0^y^6£^ of rt*sH*t , 2003, belbrc me personally came 
^ A - r ^ c^.^«.KVt-^ .to me Imovm. who. bdnjibrme duly sworn, 

did depose and say that he resides at 
; Urnt he is the h^^M^mrfC^ of New York Telecom Partners, IXC, 

a Delaware limited UaI»Uty company, thenmited UabOî  company described in and v^ch 
executed the forefoitig instrument; tbat be executed the same fot and on Mialf of said 
limited UaUti^ company; and that he is duly authprised and empowered to do so. 

r 
jlVJN 



SCHEDULE 2M) 
(Co-Locatioa Sites - Monopoles and Rooftops) 

(Port Newark Monopolc/Rooftop Site) 

Covered Facility^ 

Access Fee: 

Monopole/Rooftop at Port Newark (the " Site"). 

$25,000 annually (net/net/net) per Carrier per Site for 

voice carriers. Payable quarterly in advance. Amount 

in^eases by three percent {3%) (compounded) on each 

Anniversary of the Cov^ed Facility Acceptance Date. 

Base Tenn: Covered Facility Acceptance Date to August 26,2014 

Renewal Option: Two, five-year renewal options in accordance with 

Section 4.2 of Carrier Access Agreement. 

Baseline MOUs per Carrier; N/A 

Initial Usage Fee: 

Construction Date: 

N/A 

TBD 

Construction Period: Estimated to be within 60 days from the execution date of 

this docimient. 

Project Installatioa and Costs: For Monopole installations - A Monopole and all related 

improvements and work necessary to allow use of the 

Monopole by all Participating Carriers (collectively, the 

. "Monopole and Related Improvements") may be installed 

at a Covered Facility by NYTP or, at the discretion of 

NYTP and the Port Authority, a Participating Carrier 

may install a Monopole and Related Improvements at a 

Covered Facility. If NYTP installs the Monopole and 

J.^'JV'^:'/SL1 24^354v3/9l4JO.001 
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Related Improvements, the provisions of Section 2.8(a) 

of the Carrier Access Agreement shall apply to such 

installation, and each Participating Carrier shall 

reimburse NYTP for the Construction Costs of such 

installation based on its pro rata share (i.e., if one 

Participating Carrier elects to participate, it shall 

reimburse NYTP for 100% of &e Constraction Costs; if 

two Participating Carriers elect to participate, they shall 

each reimburse NYTP for 50% of the ConstructioD Costs, 

etc.). Each Participating Carrier shall be entitled to pro 

rata reimbursement if additional Participating Carriers 

thereafter elect to use a Monopole and Related 

Improvements. If NYTP is unwilling to pay the 

Construction Costs to install a Monopole and Related 

Improvements at a Covered Facility, a ParticipatiDg 
\ 

Carrier may, with the approval of NYTP and the Port 

Authority, elect to directly fund and complete the 

installation of the Monopole and Related Inq>rovements 

(such Participating Carrier, a "Funding Carrier"). The 

Monopole and Related Improvements shall be 

constructed to accommodate aminimum of three (3) 

Participating Carriers. A Participating Carrier may, if it 

is not one (1) of the initial three (3) Participating Carriers 

at a Monopole Site, incur substantial additional costs to 

construct a Monopole and Related Improvements for its 

own account if the Monopole and Related Improvements 

as initially constructed at such Site can only 

accommodate three (3) Participating Carriers. A Funding 

Carrier shall not have the right to refuse to allow other 

Participating Carriers to use a Monopole and Related 

Improvements (unless the Monopole and Related 

Improvements as initially constructed in accordance with 
this Schedule are aheady being used by the numba: of 

Participating Carriers for which such Monopole and 
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Related Improvements were constructed). The Funding 

Carrier and subsequent Participating Carriers shall be 

reimbursed on a pro rata basis as and when additional 

Participating Carriers elect to use a Monopole and 

Related Improvements (i.e., when a second Participating 

Carrier elects to use a Monopole and Related 

Improvements, it shall reimburse the Funding Carrier 

50% of the Construction Costs for the installation of such 

Monopole and Related Improvements; if a third 

Participating Carrier elects to use a Monopole and 

Related Improvemetits. it shall reimburse the existing two 

Participating Carriers for one-third (1/3) of the 

Construction Costs, split evenly between the Funding 

Carrier and the second Participating Carrier, and so on if 

more than three (3) Participating Carriers can be 

accommodated at such Monopole Site). Regardless of 

whether NYTP or the Participating Carriers fimd the 

Construction Costs for a Monopole and Related 

Improvements, the Monopole and all Related 

Improvements shall be jointly owned by aU Participating 

Carriers who are using the Monopole. All plans for a 

Site shall be approved by NYTP and the Port Authority 

prior to the commencement of installation. Appropriate 

evidence of Construction Costs £:>r a Site shall be 

maintained by NYTP and, if applicable, the Funding 

Carrier, 

Design and Installation Approval: The Carrier shall prepare and submit, at tiie Carrier's sole 

cost and expense, all design documents for NYTP's 

review and approval. No changes to [any Carrier 

Equipment or to a Monopole and Related Improvements] 

[or] [any Rooftop Equipment], and no additional Carrier 

Equipment or other improvements of any kind, shall be 

r^-OS/'J^/SLl 2^43Mv3/pl430,001 
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permitted at the Site without the Carrier first submitting 

the design and installation plans for such changes or 

additions to NYTT for its review and approval. 

. At no time shall any antennae or other transmitting or 

receiving devices be mounted, directed, or used at the 

Site in a maimer that would permit wireless 

communications to be transmitted between (i) such 

antennae or other-transmitting or receiving devices; (ii) 

wireless communications equipment or devices bemg 

used at any other Port Authority Facility, and (iii) 

equipment that would divert coverage from an existing 

PA faciUty (i.e. Newark Airport), 

Maintenance and Repairs: The Participating Carriers shall, at their sole cost and 

expense, keep and maintain the Site In a neat and orderly 

condition. The Participating CarriCTs shall not permit any 

waste, damage or injury to the Site or any improvements 

thereon. .All maintenance and repair work at the Site 

(other than that relating solely to a Participatmg Carrier's 

individual Carrier Equipment) shall be accomptished, at 

NYTP's discretion, eitiier (i) by NYTP, in which event all 

Participatmg Carriers shall reimburse NYTP on a pro rata 

basis for the costs of all such maintenance and repairs, or 

(ii) directly by the Participating Carriers on a pro rata 

basis. NYTP shall, upon the request of a Participating 

Carrier, determine what maintenance and repairs are 

necessary or appropriate at a Site and shall assist the 

Participating Carriers in the engagement of contractors to 

perform such work. Appropriate evidence of 

maintenance and repair costs for a Site shall be 

maintained by the party or parties causing the work to be 

performed. If NYTP elects to perform maintenance and 

repair work, the costs for such work shall be paid by the 

Participating Carriers within ten (10) days of presentation 
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of an invoice by NYTP. Neither NYTP nor tiie Port 

Autiiority shall have any obligation to maintain or 

safeguard the Site, any improvements thereon, or any 

Carrier Equipment. 

Insurance: The Participating Carriers, at their sole cost and expense, 

shall maintain and keep insurance against liability for 

bodily injury (includmg death) and property damage in or 

about th* Site under a policy of comprehensive general 

public liability insurance, with such limits as may be 

reasonably required by NYTP fix)m time to time. The 

policies of comprehensive general public liability 

icsurapce ishall namcNYT?, the Port Authority, and the 

Carrier as insured parties. Each such policy shall provide 

that it shall not be cancelable without at least thirty (30) 

days prior written notice to NYTP and the Port Authority 

and shall be issued by an insurer and in a form 

satisfactory to NYTP and the Port Authority. Upon 

NYTP's request, a certificate evidencing such insurance 

shall be delivered to NYTP proving compliance with the 

foregoing requirements. 

Indemnification: . The Carrier shall indemnify and save.NYTP and the Port 

Authority harmless from all claims (including costs and 

expensiss of defending against such claims) arising from 

the Site and any improvements thereon or from any 

breach of this Schedule 2.8(i) by the Carrier, or any 

negligent act, negligent omission or intentional tort of the 

Carrier or the Carrier's agents, employees, contractors, 

inviteesor licensees occurring during the term of this 

Schedule 2.8(i), or any action or omission of the Carrier 

that causes NYTP to have any liability or obligation to 

the Port Authority under the TNAS Agreement. 
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Access; Non-Exclusive Rights: The Carrier acknowledges that the Carriers' rights at the 

Site are non-exclusive. Each other Participating Carrier 

shall have the right to participate, at any time, at a Site in 

accordance with the tenns of the Carrier Access 

Agreement and this Schedule 2.8(i). NYTP and the Port 

Authority shall have at all times the right to access and 

inspect the Site and all improvements. 

Relocation, Renovation, Demolition: NYTP and the Port Authority shall have at all times the 

right to request the Cairier to relocate and/or remove [the 

Monopole and Related Improvements] [Rooftop 

Equipment] for public safety reasons. Such relocation 

and/or removal shall be accomplished in accordance with 

Section 8.4 of the Carrier Access Agreement 

Site Conditions: NYTP and the Port Authority make no representation or 

warranty to the Carrier, either express or implied, as to 

the use, operation, safety, environmental condition, titie 

or fitness for a particular purpose of the Site, and &e 

Carrier's use of the Site shall be on an "as is, where is" 

basis. The Carrier shall inspect the Site and become 

familiar with the conditions of the Site. Neither NYTP 

nor the Port Authority is obligated to alter, improve, 

remediate or otherwise perform any wra-k or undertake 

any obligation with respect to the Site. 

Utilities: The Carrier shall pay for (i) the cost of installmg separate 

utilities, telco and power supply facilities and any 

separate meters required by NYTP, the Port Autiiority, or 

any applicable utility, (ii) all electric service to the Site, 

and (iii) any sums charged to NYTP by the applicable 

utility, telco or power supply provider for such 

installation and/or service. 
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Compliance With Laws: The access to, and installation, maintenance and 

operation of, all Cairier Equipment and all otiier 

improvements at the Site must at all times be in stiict 

compliance witii all technical standards and all applicable 

federal, state and local laws, ordinances, and regulations. 

The Carrier shall obtam and maintain, at its expense, 

such Hcenses, permits or other approvals required for the 

Carrier's use of the Site, if any. 

Liens: The Cairier shall keep die Site free from any hens arising 

from any work performed, materials furnished or 

obligations mcurred by or at the request of the Carrier. If 

any lien is filed against the Site as a result of the acts or 

omissions of the Cairier or its employees, agents or 

contractors, the Cairier must discharge the lien or bond 

the lien in a manner reasonably satisfactory to NYTP 

within thirty (30) days after the Carrier or NYTP receives 

written notice from any party that a Uen has been filed. If 

the Carrier fails to discharge or bond any lien within such 

period, then, in addition to any other right or remedy of 

NYTP, NYTP may. at NYTP's election, discharge tiie 

lien and the Carrier shall reimburse NYTP, withui ten 

(10) days of demand, any amount paid.by NYTP for the 

discharge of such lien and all fees, legal expenses and all 

other costs and expenses of NYTP incurred in connection 

with any such lien. 

Monopole and Related 

Improvements Upon Expiration or 

Termination: 

For Monopole installations - The Monopole and all 

Related Improvements at the Site shall be the property of 

the Participating Carriers until the expiation of the term 

(including any renewal periods) of this Schedule 2.8® or 

the termination of the Carrier's rights hereunder in 

accordance with the Carrier Access Agreement; at that 

time Ihe Monopole and all Related Improvements at the 
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Other Terms and Conditions: 

Site shall remain at their existing location and become 

the property of the Port Authority without payment by 

die Port Authority. Notwithstanding the foregoing, upon 

the expiration of the term (including any renewal periods) 

of this Schedule 2.8(i) or the termination of all 

Participating Carriers' rights under their respective 

Cairier Access Agreements, NYTP or the Port Authority 

may require the Participating Carriers to remove the 

Monopole and Related Improvements, in î liich evcat the 

Participating Carriers, at their sole cost and expense, shall 

remove the Monopole and Related Improvements, and 

repair and restore any damage to the ground area of the 

Site caused by the installation or removal. 

Carrier Stams; The Cairier is a Funding Cairier for purposes of this 

Schedule 2.8Ci) (Port Newark Site). 
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The undersigned, uitcnding to be legally bound hereby, agree that this Schedule 2.8(i) shall be incorporated in, 

become part of and be governed by the [Amended and Restated] Cairier Access Agreement between New York 

Telecom partners, LLC and VoiceStream Wireless dated 12/21/99, as amended. 

NEW YORK TELECOM PARTNERS, LLC. 

By: 
Richard J.'DiGeronimo, President 

Date: July 17,2002 

Omnipoint Facilities Network 2, LLC 
By: Omnipoint Commuiucations, Inc. its Agent 

By: 
d(£ 

Chris Hillabrgnt, Executive Director urns muaftrant, lixecun 
Date: ^hni '̂ 0, 
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ORIGINAL 

Agreement No. AX-713 Supplement No. 1 

SUPPLEMENTAL AGREEMENT 

THIS AGREEMENT, made as of March 28,2001 by and between THE PORT 
AUTHORirY OF NEW YORK AND NEW JERSEY (hereinafter called tiie 'Tort 
Authority") and NEW YORK TELECOM PARTNERS, LLC (hereinafter caUed the 
"Permittee"), 

WITNESSETH, That 

WHEREAS, the Port Authority and tibe Permittee heretofore and as of August 26, 
1999 entered into an agreement identified by (he Port Authority as Agrceinent Kumber AX-713 
(which agreement, as the same may have heretofore been and hereby is supplemented and 
amended is hereinafter called the "TNAS Agreement̂ *) covering certain privileges and 
obligations "with respect to the installation, operation and maintenance of a wireless 
teleconamunications networic access system at Port Authority facilities as specified in the TNAS 
Agreement; and 

WHEIUEAS, the TNAS Agreement grants the Permittee the right, on a non
exclusive basis, to install, operate and maintain an equal-access, in-building backbone facility in 
pfBces andnearby areas at i e PortAuthority World Trade Center towers (and elsewhere) for . 
us e by all interested wireless telecomimmications service carriCTS (hereinafter, "Carrier Users") 
offering telecommunications services to end user customers using mobile, portable or fixed 
wireless devices; and 

WHEREAS, the Port Authority and the Permittee desure to amend the TNAS 
Agreement to further and more specifically provide for the Permittee's implementation of the in-
building backboiie facility at the World Trade Center, to modify the permitted uses fliereof and to 

. otherwise amend the TNAS Agreement 

NOW, THEREFORE, for and in consideration of the covenants and mutual . 
agreements herein contained, and effective as of the dale first set forth above, the Port Authority 
and the Permittee hereby agree as follows: 

••'Section 1. WTC Fiber Backbone System .. • 

(a) The description of the non-exclusive equal-access, in-building fiber optic 
backbone facility in paragraph (d) of Section 2 of the TNAS Agreement is hereby amended to 
cover the buildings in the Port Authority World Trade Center (the "World Trade Center") known 
as One World Trade Center (sometimes identified as the North Tower Building), Two World 
Trade Center (sometimes identified as the South Tower Building), Four World Trade Center 
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(sometimes identified as the Southeast Plaza Building) and Five Worid Trade Center (sometimes 
identified as tbe Northeast Plaza Building) (the said buildings herein referred to, collectivelyj as 
the "WTC Facility") and shall finlher be amended to include the capability to provide 
telecommunications services, including, without limitation, local and long distance telephone 
usage (including switched and dedicated outbound and toU-fi-ee calls, international calls, calling 
card calls and video services), T-1 line, T-3 line and OC 3 usage, internet port services, point-to-
point circuit coimections, asynchronous transfer mode and fi'ame relay network port and circuit 
services and web hosting services, and other similar or related telecommunication services to end 
user World Trade Center office customers eitiier as "WTC End Users" (as such term is defined 

. below) or through Carrier Users, in cither case using wired devices (as so modified, the 
backbone facility, for purposes of this Agreement, shall be referred to hereinafter as the '̂ WTC 
Fiber Backbone System"). For all purposes of the TNAS Agreement except as hereinafter 
expressly provided, effective fium and after the date first set forth above, tiie "System," 
described in subparagraph (a)(i) of the TNAS Agreement, shall be deemed to mcorporate and 
mcludc die WTC Fiber Backbone System, and the WTC Facility shall be deemed to be a Port 
Authority FaciUty. The installation, operation and maintenance of the In-Building System are 
. hereinafter collectively referred to as tiie "In-Building System Operations." 

(b) A "Summary Basis of Design" of tixe WTC Fiber Backbone System 
prepared by the Permittee and approved by the Port Authority describing the technical standards 
for and attributes and features of the WTC Fiber Backbone ^stem is annexed to the WTC Fiber 
Backbone Agreement as Exhibit *'D" thereto, and is hereby incorporated by reference herein and 
made a part hereof 

(c) The WTC Fiber Backbone System will be mstalled, operated and 
' maintained by BRAM WTC. LLC (hereinafter, "BRAM*'), a wholly owned subsicKary of Eureka 

Broadband Corporation ("EurekaGGN"), for tiie Permittee pursuant to the WTC FibCT Backbone 
Agreement (tiie ''WTC Fiber Backbone Agreement") a true copy of which is annexed to this 
Agreement as Exhibit "A" and hereby made a part hereof CJ^iitalized terms that are used but 
not defined herein shall have the meaning given to such tenns in the TNAS Agreement, or if not 
defined therem in the WTC Fiber Backbone Agreement The Port Authority hereby consents to 
tiie WTC Fiber Backbone A^eement. The Permittee will not amend the WTC Fiber Backbone 
Agreement witiiout the prior written consent of the Port Authority. In tiie event the WTC Fiber 
Backbone Agreement is terminated in accordance with its terms by eitiier party thereto, the Port 
Autiiority shaU have tiie rigiht to termmate tiie TNAS Agreement solely witii respect to tiie WTC 
Fiber Backbone System unless, in the case of any terriiination other than a termination pursuant 
to Section 19(g) thereof, witirin sixty (60) days following the effective date of the termination of 
the WTC Fiber Backbone Agreement the Port Autiiority shall have consented to eitiier (i) the 
Permittee mstalling, operating and maintaining tiie WTC Fiber Backbone System itself or (ii) a 
replacement WTC Fiber Backbone Agreement between tiiePennittee and an enlity which is 
techtucally and financially qualified to install, operate and maintain the WTC Fiber Backbone 
System, the Port Authority agreeing not to unreasonably withhold its consent to such a 

• replacement WTC Fiber Backbone Agreement The Port Autiiority acknowledges and agrees 
tiiat the WTC Fiber Backbone Agreement itself and BRAM's operations and performance 

, thereunder shall not constitute a breach or violation of Section 32 of the TNAS Agreement. 

(d) The consent of tiie Port Authority to the WTC Fiber Backbone Agreement 
is expressly conditioned on the provision by tiie Permittee and BRAM throughout the WTC 
Term of a contract of absolute and unconditional guaranty by EurekaGGN to the Port Autiiority 
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of (i) tiie due and punctual payment of the fees and otiier monetary obh^gations of BRAM to the 
Permittee under the WTC Fiber Backbone Agreement and (ii) the full, faithfiil and prompt 
performance, obs ervance and fiilfilhnent of all the terms, covenants and conditions to be kept, 
observed, performed and ftilfiUed oiithe part of BRAM under tiie WTC Fiber Backbone 
Agreement Such a contract of guaranty, in the form annexed to the WTC Fiber Backbone 
Agreement as Exhibit "T\ shall be executed simultaneously witii the execution of this 
Agreement by tiie Perroittee and the execution of tiie WTC Fiber Backbone Agreement by 
BRAM. ^ 

(e) The Port Authority will make available to tiie Pennittee two equipment 
rooms consisting of one equipment room on the seventh floor of the North Tower Building and 
one equipment room on tiie seventh floor of the South Tower Building collectively constituting 
approximately One Thousand Two Hundred (1,200) square feet (collectively tiie "Space" which' 
shall be deemed to comprise a part of the System) at the Worid Trade Center for use solely in 
connection with the installation and operation of equipment for the WTC Fiber Backbone 
System at no rental charge throughout the Term. The Permittee shaU accept the Space in its "as 
is" condition and shall pronqitiy repair any damages thereto or to any oflier Port Autiiority 
property therein caused by its operations. The Port Authority shall have the right, upon forty-
eight (48) homs notice to the Permittee or at any time in the c.ase of an emergency, and as often 
as it considers necessary, to inspect the Space and (without any obligation to do so) to make 
repairs, and m the event of eniergency to take such action as may be required for the protection 
of persons or pr6perty. 

(f) The Port Autiiority, by its officers, employees, representatives, 
contractors, licensees, and their employees, shall have the right for the benefit of the Port 
Autiiority, or tiie Permittee and/or for tiie benefit of others than the Permittee to maintain existing 
and fixture heating, water, gas, electricity, sewerage, drainage, fire protection sprinkler, 
ventilating, rcfiigerating, fiiel and communication systems and other such SCTVICC systems 
including all tubes, pipes, lines, mains, wires, conduits and equipnient on or about the Space and 
to enter upon the Space at all reasonable times and to make such repaus, replacements and 
alterations as may, in the reasonable opinion of the PortAuthority, be deemed necessary or 
advisable, and, from time to time, to construct or install over, on, in or under the Space new 
tubes, pipes, lines, mains, wires, conduits and equipment, provided, however, that the same shall 
be done so as to interfere as little as reasonably possible with the Permittee's operations, 

. Nothing in this Section shall or shall be construed to impose upon the Port Authority any 
obligations so to maintain or to make repairs, replacements, alterations or additions or any 
liability for failure so to do. 

(g) In addition to tile Space, the Pcrnaittce shall have tiie right and tiie 
obligation to install vertical runs of Sumitomo 'TutureFlex" conduit for fiber optic cables at 
locations to be reasonably designated by the Port Autiiority, as well as such horizontal runs as 
are appropriate to connect the aforesaid vertical runs, in the quantities generally designated in the 

• Summary Basis of Design. The Permittee's rights to the use of any area described in this 
paragraph (which areas are sometimes hereinafter referred to as the "common use areas*') shall 
extend only to the space within such area as is actually physically occupied by such conduits of 
the Permittee as are installed tiierein. The Permittee's rights with respect to the WTC Fiber 
Backbone System shall constitute a license only and not an interest in real property, but such, 
licraise shall continue in full force and effect throughout the term of this Agreement and shall 
expire without notice upon the expiration or sooner termination of this Agreement with respect to 
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the WTC Fiber Backbone System. The Permittee shall have no other license to use any otiier 
portion of the World Trade Center (including, without limitation, the roofs thereof or any other 
vertical or horizontal pathways) except as specified in tiie TNAS Agreement, without the prior 
"written consent of the PortAuthority. The Permittee shall have all the same obligations and 
liabilities with respect to those portions of the common use area made available to it by the Port 
Authority hereunder as it has witii respect to the Space hereunder. . 

(h) The Port Authority shall use reasonable efforts to make its personnel 
available to assist the Permittee m gaining access to the common use areas of the WTC Facility 
made available by tiie Port Autiiority to tiie Permittee hereunder and the Port Authority shall not 
impose any charge to make such personnel available to the Permittee except that tiie Port 
Authority may impose a reasonable charge on the Permittee when it makes uniformed security 
guards available to the Permittee m cormection witii such access. 

Section 2. Use of tiie WTC Fiber Backbone System 

(a) The term "WTC System End-User" shall mean an entity who is not a 
Carrier User, havmg a lease, permit or otiier agreement with or consented to by the Port 
Authority for the occupancy of space or the exercise of privileges at the World Trade Center. 

(b) In addition to the obligations imposed on the Permittee to operate the 
System ptu^uant to paragrsqih (a) of Section 3 of the TNAS Agreement, the Permittee shall 
operate the WTC Fiber Backbone System so as to accommodate all interested Carrier Users and 
WTC System End-Users on a non-discriminatory basis, up to tiie design edacity of tiie WTC 
Fiber Backbone System, 

(c) The limitation on the installation of voice, data or video transmission or 
reception equipment after June 30,1998 set forth in the first sentence of Section 17 of flieTNAS 
Agreement shall not be ^plicable to those portions of tiie Worid Trade Center served by tiie 
WTC Fiber Backbone System irrespective of whether any sudi third party telecommunications 
service provider fiimishcs telecommunications service through the use of the WTC Fiber 
Backbone System to WTC System End-Users on a wired or wireless basis. 

(d) In addition to ttie rights granted to the Permittee pursuant to paragraph (b) 
ofScction 19of tiie TNAS Agreement with respect to the use ofthe System, the Permittee may 
also, in the course of its business and the conduct of its operations under this Agreement, peimit 
the use ofthe WTC Fiber Backbone System by Cairier Users and/or WTC System End-Users for 
the purposes described in paragraph (d) of Section 2 of tiie TNAS Agreement, as amended by the 
provisions of Section 1 (a) hereof Whether or not expressly set forth therein, all agreements 
between the Permittee and Carrier Users with respect to the vise of tiie WTC Fiber Backbone 
System shall be (i) subject to the terms and conditions of this Agreement and (ii) s\ibjectto the 
prior written approval of the Port Authority which shall not be unreasonably withheld. The 
Permittee shall use its best efforts to make available to tiie Port Autiiority for mspection, upon its 
request made fi"om time to time, copies of all existing agreements between a Carrier User and a 
WTC System End-User. To tiie'extent commercially reasonable, the Permittee shall cause 
BRAM to install and use all equipment reasonably available and necessary to accm-ately 
determine each Carrier User's gross receipts. It shall not be deemed discriminatory under the 
TNAS Agreement (i) to adjust the treatment of all Carrier Users prospectively, grandfathering 
the treatment of all Carriers Users who are parties to a Carrier Agreement at the time of such 
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adjustment or (ii) treat Carrier Users in accordance with the terms of tiie "most favored nations" 
provision in Section 7.6 ofthe Carrier Agreement dated the date hereof among the Permittee, 
BRAM and EurekaGGN. 

(e) • Subject to the provisions of Section 9(b) hereof, upon notice to the 
Permittee by the Port Authority that any of BRAM's operations unreasonably interferes with tiie 
operations of tiie WTC Facility, tiie Permittee shall cause BRAM to forthwitii cease such , 
operations or otherwise ciure such interference. 

Section 3. Term 

The term of the permission granted hereunder to the Permittee to operate tiie WTC Fiber 
Backbone System shall commence on the date the Port Authority issues final approval of the 
Permittee's Construction Application and complete plans and specifications for the WTC Fiber-
Backbone System for the North Tower Building (the said date being hereinafter referred to as the 
**WTC Commencement Date") and shall, unless sooner terminated, expire on the first to occur of 
(i) the day preceding the fifteen (15*^ anniversary ofthe WTC Commencement Date or (ii) 
December 31,2016 (the said term sometimes in tins Agreement called the *TVTC Term"). 
Notwithstanding the provisions of Sections 4 and 34 ofthe TNAS Agreement, the Permittee 
shall not have any ri^t to extend the term of tiie pertoission granted to the Permittee imder tiiis 
Agreement with respect to WTC Fiber Backbone System Operations. 

Section 4. Fees , 

I. ACCESS FEE 

The Permittee shall pay to tiie Port Autiiority a WTC Access Fee of One Hundred 
Twenty-five Thousand Dollars ($125,000) on the date ofthe fidl execution of this Agreement, 

ri. MINIMUMFEES 

(a) Subject to Section 12 hereofin the case of New Competition, the 
Permittee shall pay to the Port Authority mJTiimnm fees (the "WTC Minimum Fees") separately 
for each Annual Period during the WTC Term for the privileges described in tins Agreement at 
the aimual rates set forth below, payable as follows; 

(1) Witii respect to tiie First Annual Period of tiie WTC Term, no 
WTC Minimum Fees shall be payable. 

(2) With respect to the portion of the WTC Term from and after the 
first anniversary ofthe WTC Commencement Date to the expiration date of this Agreement, in 
arrears, in quarterly installments commencing on the last day ofthe fmt month following the end 
of the calendar quarter in the calendar year 2002 during which xjuarter the first anniversary of the 

• WTC Commencement Date occurs, and continuing on tiie last day of each January, April, July 
and October thereafter, including the first said date following the expiration date of this 
Agreement, in each case with respect to the calendar quarter ending on the last day of the 
preceding month. For example, tiie quarterly installment, if any, of the WTC Minimum Fees for 
the calendar quarter commencing January 1,2003 and ending March 31,2003 shall be payable 
on April 30,2003. The TNAS Agreement is hereby amended to reflect that, solely with respect 
to the payment of tiie WTC Minimum Fee, it shall be an event under Section 20 ofthe TNAS 
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Agreement entitiing tiie Port Autiiority to terminate same if tiie Permittee shall fail, duly and 
punctually to pay tiie WTC Minimum Fee when due to tiie Port Autiiority and such failure 
continues for a period of fifteen (15) days (ratiier tiian tiie 10 days set fortii in the TNAS 
Agreement) after tiie Permittee's actual receipt of a notice of default tiiercof fi:om the Port 
Authority. 

(b) Subject to reduction pursuant to Section 12 hereofin the case of New 
Competition, the WTC Minimuni Fees are as follows: 

(i) For tiie Second Annual Period, in die sum of Two Hundred Fifty 
Thousand Dollars ($250,000), prorated for tiie period fixim tiie first anniversary of tiie WTC 
. Commencement Date to December 31,2002. 

(ii) FortheThird,.Fourtii, and Fifth Annual Periods, tiie sum of Two 
Hundred Fifty Thousand Dollars ($250,000) per period. 

(iii) For tiie Sixth Annual Period, the sum of Two Hundred Fifty 
Thousand Dollars ($250,000) prorated for the period fixjm January 1 of such calendar year to tiie 
day preceding the fifth anniversary of the WTC Commencement Date and Five Hundred 
Thousand Dollars ($500,000) prorated for the period fiijm the fifth anniversary ofthe WTC 
Commencement Date to Dieccmber 31 of such year. 

(iv) For the Seventii, Eightii, Ninth, and Tenth Annual Periods, the sum 
of Five Hundred Thousand Dollars ($500,000) per Annual Period 

(v) For the Eleventh Annual Period, tiie sum of Five Hundred 
Thousand Dollars ($500,000) prorated for the period from January 1 of such calendar year to the 
day preceding the tcntii anniversary of the WTC Commencement Date and Seven Hundred Fifty 
Thousand Dollars ($750,000) prorated for the period firom the tenth anniversary of the WTC 
Commencement Date to December 31 of such year. 

(vi) For the Twelfli and Thirteenth Annual Periods, tiie sum of Seven 
Hundred Fifty Thousand Dollars ($750,000) per Annual ^eno^ 

(vii) For the Fourteenth Annual Period, tiie sum of Seven Hundred Fifty 
Thousand Dolla:^ ($750,000) prorated for the period horn January 1 of such calendar year to the 
day preceding the thirteenth aniuversary of the WTC Commencement Date and Eight Hundred 
Fifty Thousand DoUaiB ($850,000) prorated for the period from the thirteenth anniversary of the 
WTC Conmienccmcnt Date to December 31 of such year. 

(viii) For the Fifteenth Annual Period, the sum of Bight Hundred Fifty 
Thousand Dollars ($850,000). 

(ix) For the Sixteentii Annual Period, the sum of Eight Hundred Fifty 
Thousand Dollars {̂ ZSOŜ OO) prorated for the period from Januaiy 1 of such calendar year to the 
end oftiie WTC Term. 

(c) • The Permittee shall cot be personaJly liable for the payment of Ih'e WTC 
Miniraura Fees .and the Permittee's Hability under the TNAS Agreement for payment of the. 
WTC Minimiun Fees shall be limited to and shall be enforceable only out of the WTC Gross. 
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Receipts actually in the possesion and control ofthe Permittee, including without limitation 
WTC Gross Receipts received by the Permittee after the accrual ofthe obligation to remit the 
WTC Minimum Fee to the Port Autiiority, or receivable by the Permittee. The lien of any 
judgment against the Permittee in any proceeding instituted on, under or on cormection with the 
failure to pay all or any portion oftiie WTC Minimum Fees.shall not extend to any property 
owned by the Permittee other than WTC Gross Receipts actually in tiie possession and control of 
the Permittee at or after the commencement of such proceeding or receivable by the Permittee at 
or after such time, provided that with respect to each WTC Minimum Fee then due and owing to 
the Port Authority, the Permittee has remitted to the Port Authority all Gross Receipts received 

. by the Perniittee during tiie One Hundred Twenty (120) day period prior to the date such WTC 
Minimum Fee was due and payable to the Port Authority (whether such remittance was ^plied 
to that WTC Minimum Fee mstallment or any other. 

m. VARJABLEFEB 

(a) The Permittee shall pay to tiie Port Autiiority a WTC Variable Fee for 
each Annual Period during tiie WTC Term; The WTC Variable Fee shall be determined by 
ascertaining separately for each Annual Period tiie WTC Adjusted Gross Receipts Fee 
Component and subtracting fixim the amount thus determmed the WTC Minimun; Fees payable 
for such Annual Period, including, without limitation, any applicable proration or equit^le 
adjushnentofsuch WTC Mrnhnum Fees. No otiier proration of the WTC Variable Fee shall be . 
applicable. 

(b) (i) The WTC Variable Fee shall be payable in quarterly installments and 
computed, at the percentage rates set forth below, based on the reasonably determined projection" 
ofthe amount to be due for tiie entire Annual Period prepared by the Permittee and ̂ iproved by 
the Port Authority, such approval not to be unreasonably witiiheld, not later tiian sixty (60) days 
prior to tiic commencement of each Annual Period. The WTC Variable Fee shall be payable for 
each Annual Period in equal quarteriy installments ori the last day of January, April, July and 
October, in each case vritii respect to the calendar quarter endmg on the last day of the 
immediately preceding calendar month (for example, the Variable Fee shall be payable on 

. July 31 for the calendar quarter April 1 to June 30) arid for every calendar quarter or part thereof 
thereafter in any Armual Period during the WTC Term The TNAS Agreement is hereby 
amended to reflect that, solely with respect to tiie payment ofthe WTC Variable Fee, it shall be 
an event under Section 20 ofthe TNAS Agreement entitiing the Port Authority to terminate same 
if the Permittee shall fail, duly and punctually to pay the WTC Variable Fee when due to tiie Port 
Authority and such failure continues for a period of fifteen (15) days (ratiier than the 10 days set 
forth ki tiie TNAS Agreement) after the Permittee's actual receipt of a notice of default thereof 
from the Port Authority. 

. (ii) Within sbrty (60) days following the end of each Annual Period, 
the Permittee shall com f̂ute the actual amount oftiie WTC Adjusted Gross Receipts Fee 

. Component for the Annual Period and compute the WTC Variable Fee. In the event tiie actual 
WTC Variable Fee shall exceed the total oftiie quarteriy installments actually paid by the 
Permittee witii respect to such Aimual Period, the Permittee shall pay to the Port Authority tiie 
difference between the actual WTC Variable Fee for the preceding Annual Period and the total 
of the said quarterly installments paidby tiie Permittee. In the event the total of the said 
quarteriy instalhnents paid by the Permittee to tiie Port Authority shall exceed tiie actual WTC 
Variable Fee for the preceding Annual Period, the Port Autiiority shall credit the amount of such 
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excess to tiie Permittee. In either such case, the required payment shall be made not later tiian 
ten (10) busmess days following tiie date ofthe notice from tiie Permittee to the PortAuthority 
setting forth its computation oftiie actual WTC Variable Fee for tiie immediately preceding 
Annual Period. 

IV. FEE RELATED DEFINrnONS 

"Annual Period" shall mean as follows: tiie period from the WTC Commencement Date 
to the first anniversary thereof shall be the First Annual Period, the period from the first 
anniversaiy ofthe Commencement Date to the next occurring December 31 shall be the Second 
Annual Period, the period from the next occurring January I to December 31 shall be the Thfrd , 
Annual Period and the period from each next ocairring January 1 to December 31 shall be the 
next occurring Aimual Period 

"WTC Adjusted Gross Receipts" shall mean, for each Annual Period, Gross Receipts 
reduced by the sum of: (i) Five Percent (5%) of WTC Gross Receipts for such Annual Period 
(which represents an allowance for administrative costs), and (ii) the annual amortization (with 
an allowance for interest equal to 11% per aimum), over tiie remainder ofthe WTC Term, of 
capital expenditures made by the Permittee or BRAM, in an aggregate principal amount not to 
exceed Two Million One Hundred Thousand Dollars ($2,1 OÔOOO), which expenses shall be of 
the type and approximately within the estimated amounts set forth on the constniction cost 
budget attached to tiie WTC Fiber Backbone Agreement as Exhibit "F". 

**WTC Adjusted Gross Receipts Fee Componenf' shall mean: 

(1) For the First Annual Period to and mcluding the Eleventh Annual 
Period: Fifty-five Percent (55%) of WTC Adjusted Gross Receipts. 

(2) For the TwelftiiAnnual Period, the ThirteeiithAnnual Period and 
the Fourteenth Aimual Period, the Fifteenth Annual Period and the Sixteentii Annual Period 
Sbrty Percent (60%) of WTC Adjusted Gross Receipts. 

*'WTC Gross Receipts" shall mean all monies received of receivable in an Annual Period 
by the Permittee (unless and until any amount is deemed by BRAM to be uncollectible in 
accordance with generally accepted accounting principles) for the use, as provided in Section 1 
of tiiis Agreement, ofthe WTC Fiber Backbone System to be installed by tiie Permittee, pursuant 
to the provisions of Section 2, in the WTC FaciUty, including, without limitation, any monies 
received or receivable by the Permittee or BRAM relating to the use of, entrance to, or accessto 
the WTC Fiber Backbone System or the fiber optic cable installation related thereto, and the 
proceeds from any sale by the Permittee of the Warrant (as defined in Section 10) or the common 
stock underlying the Warrant less the applicable exercise price, sales commissions and related 
charges, but excluding tiie NYTP Minimum Fee and the BRAM Shortfall Payment, each as 
defined in tiie WTC Fiber Backbone Agreement WTC Gross Receipts shall include all revenues 
finm tiie use ofthe WTC Fiber Backbone Systeni as aforesaid except for (i) any fees received by 
BRAM or tiie Permittee from tenants at the WTC as payment for services rendered coimecting 
such tenants to the In-Building System throu^ the construction of horizontal runs, and (ii) any 
sums collected and paid out for any sales tax, direct excise tax, or any governmental or 
regulatory fees or any other pass-through or ancillary fees tiiat the Permittee is required by law to 
collect and upon which it derives no revenue or profit 
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V. A C C R U J U . OF WTC MINIMUM FEE 

Notwithstanding any other provision of this Agreement including tins Section 4, 
the Permittee shall not be obligated to make any quarterly payment of tiie WTC Minimum Fee to 
the extent such payment exceeds the WTC Adjusted Gross Receipts attributable to such quarter, 
provided, however, that the portion not paid shall accrue and bear interest at an annual floating 
rate equal to the prime rate (as published from time to time by the Citibank (NA-) or its 
successor) plus three percent (3%) ("Accrued Minimum Fees"). Accmed Minimum Fees shall 
be due and payable with each succeeding quarteriy WTC Minimum Fee payment, but only to the 
extent that tiie WTC Adjusted Gross Receipts attributable to such later quarter exceed the greater 
of (i) the WTC Adjusted Gross Receipts Fee C^rhponent for such quarter or (ii) the WTC 
IVfinimum Fee for such quarter. The remaining portion of any Accmed Minimum Fees shall 
continue to be accrued but shall not become due and payable (even on termination) except to the 
extent set forth above, provided, however, that if at any time the Accmed Minimum Fees exceed 
an amount equal to (y) if prior to the exph-ation ofthe Fifth Annual Period, the sum of Five 
Hundred Thousand Dollars ($500,000), or (z) if after tiie expiration of tiie Fifth Annual Period, 
the WTC Minimum Fee for the current Annual Period, the Port Authority shall have the right to 
terminate this Agreement, as and to the extent it applies to tiie World Trade Center (subject to the 
Permittee's rights under Section 7(b) hereoQ, and the WTC Fiber Backbone Agreement on 15 
days written notice to BRAM and the Permittee, in which case tiie Permittee shall use its best 
efforts to cause BRAM to pay to the Port Autiiority the ^plicable amount described in (y) arid 
(z) above (and only said amount) as a liquidated damage, as well as all other fees due hdreunder 
for tile quarterty period in which such termination occurs (pro rated through the termmation 
date). After such termination, and subject to tiie Pemuttec's rights under Section 7(b) hereof, the 

. Permittee shall use its best efforts to cause BRAM to comply in fitil wifli its obligations under 
Sections 13 (solely with respect to actions or omissions occurring on orprior to the termination 
date), 23 (witiiout exception for ttie BRAM Equipment), 30(iu) and 30(iv) of tiie WTC Fiber 
Backbone Agreement 

Section 5. Installation oftiie WTC Fiber Backbone System 

(a) Section 7 ofthe-TNAS Agreement shall not be applicable to the "WTC 
Fiber Constraction Work** (as hereinafter defined) to be performed by tiie Permittee in 
connection witii the WTC Fiber Backbone System; in lieu tiicreof, the provisions of tins Section 
5 shall govern tiie WTC Fib«- Construction Work in all respccte. The Permittee shall perfomi, at 
its sole cost and expense, all installation woric required to prepare tiie WTC Facility for the 
Permittee's WTC Fiber Backbone System Operations in accordance witti tiic Port Autiiority 
£5)provcd Constmction Application (as heremafter definccO, including the installation of all 
ttansmitters, receivers, Suinitomo 'TutureFlex** fiber optic conduit, fiber optic cabling and otiier 
equipment in the WTC Facility and the constinction of all associated improvements in the WTC 
Facility appurtenant to the operation ofthe WTC Fiber Backbone System, except for the 
installation obligations ofthe Carrier Users under their Carrier Agreements (the work described 

- in tills Section 5 being hereinafter referred to as tiie '"WTC Fiber Constmction Work"). 
Installation of equipment by Carrier Users shall be subject to approval by the Port Autiiority in 
accordance witb its usual procedures regarding the installation of such equipment 

(b) (i) The Permittee shall be responsible at its sole expense for retaining all 
architectural, engineering and other technical consultants and services as may be reasonably 
directed by the Port Autiiority for, and for developing, completing and submitting procedures for, 
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• tiie mstallation of all equipment and the constraction of all improvements appurtenant to the 
operation of the WTC Fiber Backbone System Prior to retaming any licensed architect, 
professional engineer or other technical consultant in cormection with the WTC Fiber 
Constraction Work, the name or names of said licensed architect, professional engineer or other 
technical consultant shall be submitted to tiie Port Authority for its approval. The Port Authority 
shall have the right to disprove, on a non-arbitrary and non-c^ridous basis, any licensed 
architect, professional engineer or other technical consultant who may be unacceptable to it and 
shall notify the Permittee ofthe basis for such disapproval, and shall ^prove in advance the 
Permittee's contract with each such licensed architect, professional engmeer or otiier techiucal 

. consultant, which approval shall not be unreasonably withheld, delayed or conditioned. The Port 
Authority hereby f^proves. the retention by the Permittee of BRAM in connection with the 
performance of tiic WTC Fiber Construction Work. 

(ii) (1) Prior to the commencement of any WTC Fiber Constraction 
Work at any building ofthe WTC Facility, the Permittee shall submit to tiie Port Autiiority for 
its approval a Tenant Alteration Application (hereinafter called the "Constraction Application"), 

. in the form supplied by the Port Authority, and containing such terms and conditions as the Port 
Authority may include, setting forth in detail by appropriate plans and specifications the WTC 
Fiber Constraction Work the Permittee proposes to perform at such WTC Facility building and 
the maimer of and time periods for performing such woric, as more particularly described in 
Section 5(c) below. The data to be supplied by the Permittee shall identify separately each oftiie 
items constituting the WTC Fiber Constmction Worit and shall describe in detail tiie 
improvements, fixtures, equipment, and systems to be installed by the Permittee. The plans and 
specifications to be submitted by the Permittee shall be in sufficient detail for a contractor to 

. , perform the WTC Fiber Cotistraction Work and shall bear thcjseal of a licensed architect or 
professional engineer who shall be responsible for the admiitisttation ofthe WTC Fiber 
Constraction Work in accordance with the Port Authority's requirements. In connection with the 
review by the Port Authority of the Permittee's submission under this Section 5, tiie Permittee 
shall submit to the Port Autiiority, at the Port Authority's request, such additional data, detail or 
information as the Port Authority may require for such review. The Port Authority shall not 
impose a fee for its review of the Constraction Application. Following the Port Authority's 
receipt of the Permittee's Constraction Application, the Port Authority shall give its written 
. approval or rejection thereof, or shall request such modifications thereto as the Port Authority 
may find necessaiy or appropriate. The Permittee shall not engage any contractor or permit the 
use of any subcontractor unless and until each such contractor or sub9ontractor, and the contract 
such contractor or subconttactor is operating under, have been approved by tiie Port Authority. 
The Permittee shall include in any such contract or subcontract such provisions as are reqiured 
pm^uant to the provisions of this Agreement and tiie Constraction Apphcation approved by the 
Port Authority, mcludmg, witiiout limitation thereto, provisions regarding labor harmony. If 
there is any conflict between the terms ofthe Constraction Application and flie TNAS 
Agreement, the terms of the TNAS Agreement shall control. 

(2) The Port Authority shall review tiie Constmction Application and 
all plans and specifications submitted by the Permittee therewith and will furnish its comments 
regarding the same to the Permittee witiiin fifteen (15) business days after its receipt tiiereof 
The PortAuthority will also review and commciit on aiiy corrected, modified or amended plans 
and specifications resubmitted to the Port Authority by the Permittee within fifteen (15) business 
days aft^r receipt of any such resubmission! The Permittee hereby agrees that the Port Authority 
shall have no responsibility, liability or obligation to the Permittee in the event the Port Authority 
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J . . . 

fails to respond to any such submission or resubmission of tiie Constraction Application by the 
Permittee witiun the time periods set fortii above, mcluding any obligation to provide a 
reimbursement, rent credit or other rent concession except as provided in subparagraph (3) 

'^ below. 

(3) In the event the Port Authority does not fiimish its comments upon 
the submission or resubmission ofthe first, and only tiie first, Constraction AppKcatibn 
(submitted by the Permittee) within the time periods set forth in subparagraph (ii) above, the 
Permittee may notify the Port Authority in writing tiiat it proposes to terminate the TNAS 

. Agreement witii tiie effect of expiration solely witii respect to the WTC Fiber Backbone System 
and if the PortAuthority does not within ten (10) business days tiiereafto" furnish its comments 
to the Permittee, then the Permittee may, upon ten (10) days prior written notice to the Port-
Autiiority, terminate the TNAS Agreement and tiie TNAS Agreement shall thereupon expire 
solely witii respect to the WTC Fiber Backbone System as if it had exphed oil tiiat date and the 
Port Authority shall refimd the WTC Access Fee to the Permittee, and shall (as applicable) either 
refiind the Security Deposit or return tiie letter of credit described in Section 13 below to BRAM. 

(m) (1) The Permittee hereby assumes the risk of loss or damage to all 
ofthe WTC Fiber Constraction Work prior to the completion thereof and the risk of loss or 
damage to all property of the Port Authority, its lessees and permittees arising out of or in 
cormection with tbe WTC Fiber Constraction Work unless such loss or damage is caused by the 
gross negligence or willful misconduct of the Port Authority, its employees or agents. In the 
event of any such loss or damage, the Permittee shall forthwith repair^ replace and make good the 
WTC Fiber Constraction Woiic and the property ofthe Port Autiiority, its lessees and permittees. 
The Permittee shall, and shall require ea6h of its contractors to indemnify the Port Authority arid 
its Commissiot^crs, officers, agents and employees fi'om and against aU claims and demands, just 
or unjust, by thkd persons (including the Commissioners, officers, agents and cn^jloyees ofthe 
Port Authority) against tiie Port Autiiority and its Commissioners, officers, agents and 
employees, arising or alleged to arise out ofthe performance ofthe WTC Fiber Constmction 
Work or based upon any ofthe risks assumed by the Pemiittce in this Agreement or any breach 
hereof, and for d l loss and expense incurred by it and by them in the defenscy settlement or 
satisfaction thereof, including without limitation thereto, claims and demands fpr deafli, for 
pa^onal injury or for property damage, direct or consequential, whether they arise fitsm acts or 
omissions of tiie Permittee, any contractors of flie Permittee, the Port Authority, third persons, or 
fiom acts of God or the public enemy, or otherwise, excepting only claims and demands which 
result solely firom the gross negligence or willful misconduct of the Port Autiiority occurring 

. subsequent to commencement of the WTC Fiber Constraction Wotl^ provided, however, the . 
Permittee shall not be required to indemnify the Port Authority where indemnity would be 

, precluded by Section 5-322.1 ofthe General Obligations Law ofthe State of New York. The 
Permittee shall cause each such contractor and subcontractor to obtain and maintain in force such 
insurance coverage and performance bonds as the Port Autiiority may specify, including, witiiout 
limitation, a contractual liability endorsement to cover the indemnity obligations assumed by the 
Permittee pursuant to the provisions of this paragraph. 

(2) Ifsodirectedj the Permittee shall at its own expense defend any 
suit based upon any claim or demand described in subparagraph (I) above (even if such suit, 
claim or demand is groundless, felse or fraudulent), and in handling such it shall not, without 
obtainiog express advance permission fi-om the (5eneral Counsel of the Port Authority, raise any 
defense involving in any way the jurisdiction of the tribunal over the person of the Port 
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Autiiority, the immunity of tiie Port Authority, its Commissioners ,̂ officers, agents or employees, 
the governmental nature ofthe Port Authority or the provision of any statutes respecting suits 
against the Port Authority. The Permittee shall not be liable for any fees and expenses of 
separate counsel representing the PortAuthority, other than the reasonable costs of investigation.. 
The Permittee shall not be hable for any scttiement of any action, proceeding or suit, which 
settiement is effected by the Port Authority without tiie prior written consent ofthe Permittee, 
which shall not be unreasonably withheld. If the Permittee shall not grant its consent as provided 
above, such action, proceeding or.suit shall thereafter be defended by tiie Permittee, at its sole 
cost and expense, subject to tiie limitations set forth above in this subparagraph (2). 

(iv) The WTC Fiber Consttuction Work shall be performed by tiie 
Permittee in accordance with the Constraction Application and final plans and spedfications 
approved by tiie Port Autiiority, shall be subject to inspection by the Port Authority during tiie 
progress ofthe WTC Fiber Constraction Work and ai^er the completion thereof, and the 
Permittee, upon direction from tiie PortAuthority to do so, shall stop the performance of any 
portion ofthe WTC Fiber Constraction Work which is not being performed in accordance with 
tiie above and redo or replace at its own expense any WTC Fiber Constraction Work hot done in 
accordance therewith. The Permittee shall also supply the Port Autiiority with "as-built" 
drawings in such form and number as are reasonably requested by the Port Authority, and the 
Permittee shall keep said drawings current during tiie term oftiie permission granted under this 
Agreement No dianges or modifications to any WTC Fiber Constraction Woric shall be made 

, without the prior consent of the Port Authority (other than routine, de minimus modifications 
tiiat are consistent witii Pradent Engineering and Operating Practice, notice of which is given to 
the Port Authority prior to the making of such modification). 

(v) Any dispute between the PortAuthority and the Permittee 
regarding whether or not any Consttuction Application submitted by the Permittee should be 
approved by the Port Authority shall be handled pursuant to Section 26 of the TNAS Agreement 

(vi) The Permittee shall pay or cause to be paid all claims lawfully 
made against it by its contractors, subcontractors, material supphcrs and workers, and all clauns 
lawfully made against it by other third persons arising out of or in connection with or because of 
the performance of the WTC Fiber Consttuction Woric, and shall cause its contractors and 
subcontractors to pay all such claims lawfully ihade against them, provided however, that 
nothing herein contained shall be constraed to limit the right of the Pcmiittee to contest any 
claim of a contractor, subcontractor, material supplier or worker or otiier person, and no such 
claim shall be considered to be an obligation ofthe Permittee within the meaning of this 
paragraph unless and until the same shall have been finally adjudicated The Permittee shall use 
commercially reasonable efforts to resolve any such claims and shall keep the Port Authority 
fully informed of its actions with respect tiiereto. Without limitmg the generality ofthe 
foregoing, tiie Permittee shall use reasonable efforts to ensure that all of tiie Permittee's 
constmction contracts, (and for the purposes of this Agreement, the WTC Fiber Backbone 

. • Agreement shall not constitute a consttuction contract), in accordance with all Laws, provide as 
follows: *Tf (1) the Contractor fails to perform any of its obligations under this Contract,, 
including its obligation to pay any claims lawfully made against it by any material supplier, 
subcontractor, woricer or any other third person which arises out of or in cormection with the 
performance of this Contract, (2) any claim Oust or unjust) which arises out of or in connection 
with this Conttact is made against the Permittee, or (3) any subcontractor imder this Conttact 
fails to pay any claims lawfully made against it by any material supplier, subcontractor, worker 
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or any other third person which arise out of or in connection witii this Contract or if in the 
Permittee's opinion any oftiie aforesaid contingencies is likely to arise, then the Permittee shall 
have the right, in its discretion, to witiihold out of any payment (final or otherwise and even 
though such payments have akeady been certified as due) such sums as the Permittee may deem 
ample to protect it against delay or loss or to assume the payment of just claims of third persons, 
and to apply such sums as the Permittee may deem proper to secure such protection or to satisfy . 
such claims. AU sums so applied shall be deducted from the Contractor's coit5>ensation. 
Omission by the Perinittec to withhold put of any payment, final or otherwise, a sum for any of 
the above contingencies, even though such contingency has occurred at the time of payment, 

. shall not be deemed to indicate that the Permittee does not intend to exercise its right with 
respect to such contingency. Neither the above provisions for the rights of the Permittee to -
withhold and apply monies nor any exercise or attempted exercise of, or omission to exercise, 
such right by tiie Permittee shall create any obligation of any kind to such material suppliers, 
subcontractors, workers or other titird persons. Until actual payment is made to the Contractor, 
its right to any amount to be paid under this Contract (even tiiough such paytnents have alreaxJy 
been certified as due) shall be subordmate to the rights ofthe Permittee under this provision." . 

(c) (i) The Permittee shall not commence any WTC Fiber Constraction Work 
prior to tiie WTC Commencement Date and until tiie Constraction Application and plans and 
specifications covering such work have been finally approved by the Port Authority. The 
Permittee recognizes i a t its obligation to pay fees, including, witiiout limitation, tiie WTC 
Access Fee and the WTC Minimum Fee under this Agreement shall commence on tiie date of 
this Agreement even though the WTC Fiber Constraction Work will not yet tiien have been 
commenced or completed, 

(ii). The Permittee shall submit a Constraction Application for tiie 
WTC Fiber Constraction Work at the Nortii Tower Building vritiim sixty (60) days following tiie 
execution of this Agreement and a Constraction Application for the WTC Fiber Constraction 
Work at tiie Soutii Tower Building wititin one hundred fifty (150) days following tiie execution 
of tiiis Agreement In tiie alternative, the Pennittee may, at its option, submit one Constraction 
Application covering tiie WTC Fiber Constraction Woric to be performed at both the North 
Tower Building and the Soutii Tower Building. The Permittee shall use its best efforts to 
commence tiie performance ofthe WTC Fiber Constraction Work at the WTC Facility within 
fifteen (15) days followmg the approval of tiic Constinction Application and shall diligentiy 
pursue the completion ofthe WTC Fiber Constraction Work. The Permittee shall complete the 
installation of tiie WTC Fiber Consttuction Work m tiie Nortii Tower Building on or before Juty 
31,2001 and in tiie South Tower Building on or before October 31,2001. In the case of any 
WTC Fiber Constraction Work at the Northeast Plaza Building or tiie Southeast Plaza Building, 
the Permittee shall be permitted to commence constmction in either or both of such buildhigs 
until December 31, 2006, at which time its right and obligation to construct tiie In-Buildmg 
System in such buildings shall expire. The Pennittee may, at its option, submit a Constraction 
Application covering tiie WTC Fiber Constmction Work to be performed in tiic Northeast Plaza 

. • Building and/or a Constraction Application covering the WTC Fiber Constraction Work to be 
performed in the Southeast Plaza Building, or one application covering botii. In addition, the 
Permittee shall be required to commence constraction in each such building if eitiier (i) at least 
ten percent (10%) oftiie tenants in such buildmg, provided such tenants occupy at least fifteen 
percent (15%) of tiie rentable square feet of such building, have agreed to utilize the WTC Fiber 
Backbone System through Carrier Agreements witii Carrier Users or otiicrwise; or (ii) tenants 
occupying at least twaity percent (20%) of tiie rentable square feet of such building have agreed 
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to utilize the WTC Fiber Backbone System tiirough Carrier Agreements with Carrier Users or 
otherwise. Any of tiie deadlines for completion of tiie WTC Fiber Consttuction Woric set forth 
iii tiiis paragrq)h shall be subject to extension for causes or conditions beyond the control of 
Pemiittee, including without limitation any failure of the Port Autiiority to approve any 
Constraction Application on a timely basis. With respect to the WTC Fiber Constraction Work, 
the format ofthe certificate required pursuant to Section 8 ofthe TNAS Agreement shall be 
reasonably specified by tiie Port Authority in advance, and tiie categories rcqiurcd theieon shall 
be reasonably established by the Port Autiiority in advance. 

. - (d) The Permittee shall be solely responsible for the plans and specifications 
used by it and for the adequacy or sufficiency of such plans and specifications, and all the 
improvements, fixtures, and equipment depicted thereon or covered thereby, regardless of the 
consent thereto or s^roval thereof by the Port Authority or the incorporation therein of any Port 
Authority requirements or recpmniendations. The Port Authority shall have no obHgation or 
liability in connection witii the performance of any ofthe WTC Fiber Constraction Work or for 
the contracts for the perfonnance thereof entered into by the Permittee. The Permittee hereby 
releases and discharges the Port Authority, its Commissioners, officers, representatives and 
employees of and &om any and all' liability, claims for damages or losses of any kind, whether 
legal or equitable, or from any. action or cause of action arising out of or in connection with the 
performance of any of the WTC Fiber Constraction Work pursuant to the contracts between the 
Permittee and its contractors except for any of the foregoing caused solely by the gross 
negligence or willfiil misconduct of the Port Authority. The Permittee shall use commercially 
reasonable efforts tornake arrangements for the extension to the Port Authority of all warranties 
extended or available to the Permittee or BRAM in connection with the WTC Fiber Coristraction. 

. Work. • ': -, 

(e) (i)As between the Permittee and tiie Port Autiiority, the Pott Authority 
shall be and remain responsible for the clean-up, removal and disposal, response or remediation 
of any and all Hazardous Substances which were not placed at the WTC Fadiity by the Permittee 
or its officers, employees, guests, invitees and other representatives which could subject any 
Person to liability for costs of cleanup, removal, response or remediation under any 
Environmental Laws; provided however, the port Authority shall have the right to direct the 
Permittee to alter, in a commercially reasonable manner (i.e., if an alteration or modification is 
less expensive than performing a clean-up, removal and disposal or a remediation), the location 
of any WTC Fiber Constraction Work or otherwise modify, in a commercially reasonable 
maimer (i.e., if an altaation or modification is less expensive than performing a clean-up, 
removal and disposal or a remediation), the plans and specifications for any WTC Fiber 
Constraction Work in order to investigate the need for any clean-up, removal and disposal, 
respons e or remediatioiL The Permittee shall consult with the Port Autiiority prior to preparing 
its plans and specifications to minimize any disturbance to any Hazardous Substance. 

(ii) The Permittee shall promptiy advise the Port Authority of any 
• environmental findings by the Permittee during the performance of the WTC Fiber Constraction 

Work which suggest that any Hazardous Substance has been or may be disturbed by the 
performance of the WTC Fiber Constraction Work. The Port Authority shall "have the right to 
direct the Permittee to stop flie performance oTtiie WTC Fiber Constraction Woik at any 
location where it is reasonably expected such work will disturb aiiy Hazardous Substance. The 
Port Authority shall thereafter promptiy commence tiie performance of any appropriate or 
required environmental testing at such location. The Port Authority and the Permittee shall 
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promptiy discuss appropriate modifications to the WTC Fiber Constraction Work ss provided in 
subparagraph (i), above. 

(iii) As between the Permittee and the Port Authority, the Permittee 
shall be responsible for tiie clean-up, removal and disposal, response or remediation of any and 
all Hazardous Substances which could subject any Person to liability for costs of clean-up, 
removal, response or remediation under any Environmental Laws and which arise out of or result 
fi'om (i) the use or occupancy ofthe WTC Fiber Backbone System by the Permittee or its 
officers, employees, guests, invitees, contractors and other representatives, or (2) any acts or 
omissions of the Permittee or any of the aforesaid m connection with the WTC Fiber Backbone 
System; provided that tiie Permittee shall not be responsible under this subparagr^h (iii) vrith 
respect to any Hazardous Substances to the extent the Port Authority is responsible for such 
Hazardous Substances under subparagr^h (i) above. 

{f) The Pennittee understands tiiat there may be other communications and 
utility lines and conduits located in portions of the WTC Facility where the Permittee will 
operate the WTC Backbone System: The Port Authority will use commercially reasonable 
efforts to (i) permit the Pennittee to inspect the said portions ofthe WTC Facility prior to the 
commencement by the Pemiittee of tiie design of the WTC Fiber Backbone Facility and (ii) 
make available to the Pennittee its records to the extent the same are available, in an effort to 
'ideptify to the Permittee the location of such communication and utility lines which may 
interfere witii the WTC Fiber Constiiiction Work propos ed by the Permittee. The Port Autiiority 
hereby disclaims any warranty or representation to the Permittee that such records are accurate. 
The Pcmiittee agrees to design the Constraction Work so as to eliminate or minimize the need 
for relocation of any such communications and utility lines.. 

(g) Upon completion of tiie WTC Fiber Constraction Work at (i) tiie WTC 
Facility, or (ii) separately witii respect to (w) One Worid Trade Center, (x) Two Worid Trade 
Center, (y) the Northeast Plaza Building and (z) tiie Southeast Plaza Building, tiie Pennittee shall 
supply tile Port Autiiority witii a certificate signed by a responsible officer ofthe Permittee and. 
by tile licensed architect or professional engineer who sealed the Permittee's plans pursuant to 
the provisions of this Section certifying fliat all or one of the portions specified above, of the 
WTC Fiber Constiruction Work has been performed in accordance with the approved plans and 
specifications covering such work, in accordance with the provisions of this Agreement and in 
compHance with all ^)pUcable laws, ordinances, governmental rules, regulations and orders. 
The Port Authority will inspect tiie WTC Fiber Constraction Woric or a portion tiiereof as 
specified above at the WTC Facility and if the same has been completed as certified by tiie 
Permittee and tiie Permittee's licensed architect or professional engineer, the Port Autiiority shall 
deliver a certificate to such effect to tiie Permittee witiiin twenty (20) business days following the 
Port Auttiority's receipt of such certification, sulgect to tiiccondition tiiat all risks tiiereafter witii 
respect to tiie constraction and installation of tiie WTC Fiber Consttuction Woik: or tiie portion 
thereof as specified above and any liability therefor for negligence or otiier reason shall be borne 

. • by the Permittee. The Pcmiittee shall not use or permit the use of the WTC Fiber Backbone 
System or the portion thereof as specified above for the purposes set forth, w. this Agreement or 
conduct WTC Fiber Backbone System Operations until such certificate relating to all or a portion 
of the WTC Fiber Backbone System, as tiie case may be, is received from Port Authority. 

(h) Except as may otherwise be provided in the WTC Fiber Backbone 
Agreement with respect to equipment owned by BBAM and in agreements between the 
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Permittee and Carrier Users md WTC System End-Users (subject in both cases.tp tiie consent of 
the PortAuthority) witii respect to equipment owned by Cairier Usere or tiie WTC Sj-stem End-
Users as the case may be, title to all fixtures and equipment (as defined in tiie•NYUCG),forming 
a part Of the WTC Fiber Backbone System, including but not limited to the Sumitomo 
"FutureFlex'* fiber optic conduit, shall immediately vest in the Port Authority upon the first to 
occur of affixation to tiie WTC Facility or tiie first use of such items in WTC FiberBackbone 
System Operations. The Permittee or BRAM shall each have the right to install replacements 
for, and the right and the obligation to modify or repair, any or all of tiie foregoing fixtures and 
equipment forming a part ofthe WTC Fiber Backbone System. Titie to such replacements shall 

. vest in the Port Authority in the manner provided above. Titie to the fixtures and equipment so 
replaced shall pass to the Permittee or to BRAM, as provided ini tiie WTC FiberBackbone 
Agreement Titie to WTC Fiber Backbone System software Hcenses, equipment warranties and 
service contracts, etc. to the extent the terms under which the Permittee or BRAM, as the case 

. may be, has obtained the same, permit titie therein to be transferred to the Port Authority, shall 
vest in the Port Authority upon the execution thereof or at tiie first possible time thereafter as 
titie thereto may vest m the Port Authority. Titie to all other assets forming a part ofthe WTC 
Fiber Backbone System, including all intangible assets, shall remain vested in the Permittee or 
BRAM, as provided in the WTC Fiber Backbone Agreement The Permittee shall promptiy 
execute and deliver bills of sale and all other documents necessary or convenient in order to 
evidence tiie transfer of title to tiie Port Autiiority of all tiie items mentioned m tiiis paragraph. 
The Port Authority hereby grants to the Permittee (and through tiie Permittee, to BRAM) an 
exclusive right to use all parts of tiie WTC Fiber Backbone System to which titie is bemg 
conveyed to tiie Port Autiiority pursuant to this Section 5 (h), which use shall be in the manner 
permitted by tills Agreement "ntisrightto use shall commence upon tiie vesting oftitie to the 

. Port Authority as hereinabove provided and shall continue throughout the term ofthe permission 
granted to the Permittee to opiate tiic WTC Fiber Backbone System 

(i) The PortAuthority shall provide to the Permittee and BRAM, promptiy 
after the execution of this Agreement, a letter (i) stating tiiat the Port Autiiority is a "pubUc 
corporation" within the meaiiing of New York State Department of Taxation and Finance 
Regulation Section 529.2(a)(2) and New York Tax Law Section 1116(aXl), and (ii) describmg 
the proposed ownership and use ofthe equipment installed or to be installed pursuant to this 
Agreement and tiie WTC Fiber Backbone Agreement as part of tiie WTC Fiber Backbone 
System, which letter may be used by each of the Pemiittee and BRAM in its efforts to obtain a 
sales tax exemption from New Yoric State Division of Taxation and Finance witii regard to its 
purchase of such equipment. 

Section 6. In-Kind Services 

Upon the written request by the Port Autiiority thCTefor, fi'om time-to-tune tiie Permittee 
or BRAM shall, at no charge, install, operate and maintain for use by the Port Authority or one 
or more affiliated entities designated by it, but not by the Net Lessee (as defined in Section 16) 

. . or any other assignee, successor or lessee ofthe Port Authority (including any assignee of its 
• rights under the TNAS Agreement) unless expressly and specifically agreed to in writing by the 

. Port Autiiority, a total of two fiber optic cable sttands per floor to serve each floor then occupied 
by the Port Autiiority in tiie WTC Facility, or such ofthe above-described floors as may then be 
specified by the Port Autiiorityj provide^ however, in no event shall the Permittee or BRAM (i) 
be required to provide more tiian five (5) fiber optic sttands in tiie aggregate or (ii) be 
responsible for the electtonic connections at the end of each ofthe fiber optic strands. 
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Section 7. Termination of WTC Fiber Backbone Agreement 

. (a) " Notwithstanding anything contained in this Agreement to the.conttary, 
pursuant to Section 19(h) oftiie WTC Fiber Backbone Agreement, BRAM shall hay6 tiie right at 
any time, upon at least thirty (30) days notice to the Permittee and the Port Authority to terminate 
tiie WTC Fiber Backbone Agreement before the end ofthe Term, provided tiiat before such 
termination is effective, BRAM satisfies the temis and conditions of such Section 19 (h), 
including without limitation, paying to the Port Authority on or prior to the date of termination, 
as liquidated damages, an amount (the "Port Autiiority Final Payment") equal to the greater of (i) 

. the sum of Five Hundred Thousand Dollars ($500,000), or (ii) an amount equal to tiie WTC 
Minimum Fee for the entire Annual Period in which the termination date occurs plus an amount 
equal to the WTC Miiumum Fee for the iinmediately preceding Annual Period (without taking 
into account or off-setting any amounts otherwise due or paid by BRAM under tiie WTC Fiber 
Backbone Agreement prior to the date of such termination). Upon such termination and the 
satisfaction ofthe terms and conditions in such Section 19(h) and this paragr^h, or upon a 
termination of tiie WTC Fiber Backbone Agreement pursuant to Section 19(a) thereof and tiie 
fiiU compliance by BRAM with the requirements ofthe last sentence of such Section 19(a), the 
Port Authority shall return to BRAM (as applicable) any remainmg Security Deposit or the letter 
of credit described m Section 13 below, and BRAM and EurekaGGN shall not have any fiirther 
rights against or obligations to tiie Port Authority under the WTC Fiber Backbone Agreement 

(b) If (i) BRAM exercises its right to terminate tiie WTC Fiber Backbone 
Agreement pursuant to Section l9Qx) thereof and on orprior to the date of termination thereof 
pays the Port Authority. Final Payment to the Port Autiiority, (ii) the WTC Fiber Backbone 
Agreement terminates pursuant to Section 19(a) thereof and BRAM complies in full with the 
requirements ofthe last sentence of such Section 19(a), or (iii) "the WTC Fiber Backbone 
Agreement termmates pursuant to Section 5(VII) thereof and BRAM complies in full with the 
requirements of the last two sentences of such Section 5(VII), then upon such termination and 
the satisfaction ofthe terms and conditions in this paragraph, (y) the Port Authority shall return 
to BRAM any remaining Security Deposit or the related letter of credit, and (z) the Permittee 
shall not have any further obligations with respect to the World Trade Center and the WTC Fiber 
Backbone System (including without limitation any obligation to pay the fees required 
hereunder) under this Supplemental Agreement; provided, however, that the Permittee may elect 
in writing, delivered to the Port Authority within 30 days after such termination, to continue to 
operate the WTC Fiber Backbone System for tiie uses set forth in tiiis Agreement on reasonable 
and customary terms and conditions to be determined by the Permittee and the Port Authority 
based on market conditions at the time of such termination. The parties agree to negotiate such 
terms and conditions in good faith and in a commercially reasoniile manner and to set fortii 
same in a written amendment or supplement to the TNAS Agreement to be entered into within 
180 days after the date of such termination. Ifthe parties hereto have complied with the 

• provisions of this Section 7 but such amendment or supplement is not entered into witiiin the 
aforementioned 180 day period, or ifthe Permittee does not elect to continue to operate the WTC 
Fiber Backbone System in accordance with tiie foregoing, then the Permittee shall comply .witii 
its obligations under Section 8(a) hereof (without exception for the BRAM Equipment). 
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Section 8. Surrender 

(a) Upon tiie expiration or termination of this Agreement, tiie P ermittee 
covenants and agrees to yield and dehver tiie WTC Fiber Backbone System peaceably to the Port 
Authority firee and clear of any claim of ownership by the Permittee, including titie to the 
Sumitomo 'TutureFlex" fiber optic conduit and tiie rights to the Permittee's agreement with 
BRAM, WTC Fiber Backbone.Systemsoftware licenses, equipment warranties, service 
conttacts, etc., but excluding (i) all of tiie Permittee's and BRAM's equipment located in the 
Space, (ii) any equipment (but not fixtures or hade fixtures) connecting tiie Sumitomo 

. I'FutureFlex*' fiber optic conduit with the equipment in the Space and (iii) any equipment owned 
by Carrier Users or WTC System End Users, all without any fiirther act or deed by the Permittee. 
The Permittee shall promptly execute and deliver quitclaim assignments, biUs of sale and all 
otiier equivalent documents necessaiy or conveiuent in order to evidence the rights ofthe Port 
Authority therein, including titie to the Sumitomo 'TutureFlex" fiber optic conduit, all WTC 
Fiber Backbone System software licenses, equipment warranties, service contracts, etc. Such 
right to use the WTC Fiber Backbone System shall not in any manner affect, alter or diminisb 
any ofthe obligations ofthe Permittee under this Agreement Upon the expiration or termination 
of this Agreement, the Pertmttee shall deliver tiie WTC Fiber Backbone System to tiie Port 
Authority promptiy and in good condition, such reasonable wear excepted as would not 
adversely affect or interfere with its proper operation under this Agreement 

(b) The Permittee shall have the right at any time during the WTC Term to 
remove a portion or portions of tiie WTC Fiber Backbone System consisting of equipment or 
other personal property fixim the WTC Facility, provided that the Permittee shall install suitable 
replacements tiierefor as is necessaiy for WTC Fiber Backbone System Operations. 
Furtheimore, upon the expiration or sooner termination of this Agreement the Pennittee shall 
promptiy remove tiie WTC Fiber Backbone System, only if so directed by tiie Port'Autiiority, 
and, only upon such removal, titieto the Sumitomo TutureFlex" fiber conduit shall thereupon 

. vest in tiie Permittee and titie to tiie electtonic equipment forming apart.of tiie WTC Fiber 
Backbone System, software licenses, equipment warranties, service contracts, etc. shall 
tiiereupon vest in BRAM, except as may be otherwise provided in the WTC Fiber Backbone 
Agreement, witiiout any fiirther act or deed by tiie Pennittee or by BRAM, as tiie case inay be. 
The Port Authority shall promptiy execute and deliver bills of sale and all otiier documents 
necessary or convenient in order to evidence any such transfer of titie to the Permittee or BRAM, 
as the case may be. 

(c) If the Permittee shall fail to remove tiic WTC Fiber Backbone System 
within One Hundred Twenty (120) days after receiving a written direction to do so from the Port 
Autiiority pursuant to the provisions of this Section, the Port Authority may remove the WTC 
Fiber B ackbone System or a portion or portions thereof to a public warehouse for deposit or 
retain the same in its own possession, and, in either event, may dispose of the same as waste 
material or sell the same at public auction, the proceeds of which shall be ^plied first to the 

' ... • expenses of removal, storage and sale, and second to any sums.owcd by the Permittee to the Port 
Authority, -with any balance remaining to be paid to the Permittee; ifthe expenses of such 
removal, stor^e and sale shall exceed the proceeds of sale, tiie Permittee shall pay such excess 
to the Port Authority on demand. Witiiout Uniiting any otiier term or provision of tiiis 
Agreement, the Permittee shall inderimify and hold harmless the Port Authority, its 
Commissioners, officers, agents, employees and contractors fi'om all claims of third persons 
arising out of the Port Authority's removal and disposition of property' pursuant to titis 
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paragr^h, including claims for conversion, claims for loss of or damage to property, claims for 
injury to persons (including death), and claims for any other damages, consequential or 
otherwise. 

Section 9. Miscellaneous 

(a) • The following sections of tiie TNAS Agreement shall each be in^plicable 
to the WTC Fiber Backbone System and, to the extent its activities are limited solely to those set 
forth in the WTC Fiber Backbone Agreement, BRAM: Section 41, "Non-Biscrimination", 
Section 42, "Affirmative Action" and Section 43 "Permittee's Additional Ongomg Affinnatiye 
Action - Equal Opportunity Commitnient**. 

(b) The Permittee recognizes that it is a special consideration for tiie Port 
Authority's entering into this Agreement that the Permittee, without in any way limiting or 
modiiying its obligations with respect to any otiier provision of the TNAS Agreement, hereby 
confirms that all the obligations assumed by the Permittee pursuant to Section 46 of the TNAS 
Agreement, mcluding all references tiierein to objectionable intisrference, are fiilly ̂ plicable to 
WTC Fiber Backbone System Operations, tirovided, however tiiat the obligation ofthe Peat 
Authority contained in the second sentence of paragn^h (b) of Section 46 shall not be applicable 
to any communications activity, conducted by any Carrier Users or WTC System End Users on 
tiic WTC Fiber Backbone System. The Permittee tmderstands tiiat tiie Port Autiiority makes no 
representations with respect to the performance or operation of the WTC Fiber Network or any 
facilities installed by any entity in connection therewith and itmakes no representation that -
installations or facilities of others at the World Trade Center will not interfere, electtonically or 
otherwise, witii such performance or operatioa The Permittee understands that the Port 

' Authority may install or may permit tiie mstallation by persons other than the Permittee of lincg, 
cables, conduits and equipment in close proximity to cables, lines and equipment ofthe 

. Permittee, Carrier Users and/or WTC End Users, and the Port Authority shall not be responsible 
or liable for any damage to or interference with tihe Permittee's or BRAM's wireless 
telecommunications installations caused by any ofthe Port Authority's lines or other eqm'pment, 
or by tines or other equipment of third parties. With respect to wh-cd telecommunications 
installations, the Port Authority shall use its reasonable efforts not to interfere with the use and 
operation of tiie Permittee's, Carrier Users' or BRAM's wired telecommunications services and 
equipment 

(c) The Pennittee hereby represents and warrants that the provisions of 
subparagraph (b)(ii)(l) of Section 25 oftiie TNAS Agreement are fiilly applicable witii respect to 
the negotiation and execution of tiiis Agreement as a si^plemcnt to the TNAS Agreement and 
tiiat no approval by or consultation with the "Project Laider" (as such term is defined in said 
Section 25) shall be required in order to autiiorize or permit tiie Permittee to negotiate and enter 
into this Agreement with tiie Port Authority. 

(d) (i) Within thirty (30) days oftiie full execution and dehvery of tiiis 
Agreement, .the Port Autiiority shall provide tiic Permittee witii a list ofthe names, addresses and 
tenant contacts for each existing tenant in tiie WTC Facility, and shall send or permit tiie 
Permittee or BRAM to send to each such tenant a letter using the mailing list supplied by tiie 
Port Autiiority, in the form set fortii on Exhibit "M" attached to tiie WTC Fiber Backbone 
Agreement (as the same may be modified (i) in the case of immaterial changes to correct 
grammar, tense, dates, names and similar matters, by 10 days' notice to the Port Authority and 
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(ii) in the case of all otiier modifications, by the mutual agreement of the Permittee, BRAM and 
the Port Authority), acknowledgmg tiie Pennittee, BRAM and Eureka(j<jN and describing the 
WTC Fiber Backbone System, Upon the written request ofthe Permittee, the Port Authority 
shall also endeavor to prorrqitiy provide the Permittee with the name, address and tenant contact 
for each tenant wKo becomes a tenant in the WTC Facility in tiie fiituie during the WTC Term 
the P ermittee and BRAM shall be permitted access to tiie WTC to solicit tenants of each WTC 
Facility m person during normal business hours. 

(ii) The Port Authority hereby consents to the following in cormection 
yritiv EurekaCKJN's promotional activities: 

(1) The Permittee, BRAM and EurekaGGN shall be entitied to state 
tiiat tiie WTC Facility is a 'TSurekaGGN.GGN Lit Bmlding;".and 

(2) The Permittee, BRAM and EurekaGGN shall be entitied to use 
either a rendering or a photograph of the WTC Facility in its promotional literature. 

(e) Any breach or default oftiie TNAS Agreement tfiat would permit the 
termination of tiie TNAS Agreement pursuant to its terms by the non-breaching party shall not: 
(i) if such breach relates solely to tiie construction, operation, maintenance or use (or failure to 
properly perform same) of tiie WTC Fiber Backbone System, permit the non-breaching party to 
terminate the TNAS Agreement with respect to tiiat portion of tiie System (the '̂Non-WTC 
System") other tiian tiie WTC Fiber Backbone System and (ii) if such breach or default relates 
solely to the constmction, operation, maintenance or lise (or failure to prop^ly perform same) of 
the Non-WTC System, permit the non-breachmg party to temiinate tiie TNAS Agreement with 
respect to the WTC Fiber Backbone System. 

(f). In tiie event of damage to the Worid Trade Center resulting fixim a 
^ casualtycausedbytilefa^ltofanyCarrierUsero^tileofficer^,employees,age^ts, 

representatives, conttactors, or mvitees of any Carrier User or otiier persons domg business with 
any Carrier User, then, notwithstanding the provisions of Section 12(e) of the TNAS Agreement, 
tiie Permittee shall be entitied to the abatement ofthe WTC Minimum Fees payable hereunder in 
tiie same manner as the Minimum Fees are abated under Subsections 12(a) tiirough \2{d) ofthe 
TNAS Agreement and, as applicable, a pro rata portion ofthe Security Deix)sit shall be released 
to BRAM or the face amount oftiie letter of credit provided for in Section 13(b) hereof shall be 
reduced pro rata in each instance, only for the period of such abatement In addition, clause (i) 
of Subsection I2(a)(i) of the TNAS Agreement shall be and hereby is amended, solely as it 
relates to the WTC, to provide that the repahs or rcbuildmg of the WTC Facility in question shall 
include the re-building of the In-Buildmg System for such WTC Facility by the Pennittee or. 
BRAM, provided tiiat BRAM has diligeatiy pursued such re-biiilding). 

(g) The Permittee's indemnification obligations under Section 13 ofthe TNAS 
Agreement shall be limited witii respect to tiie Worid Trade Center to the extent indemnification 
ofthe Port Authority and its commissioners, members, officers, agents, representatives and 
employees is provided by BRAM under tiie WTC Fiber Backbone Agreement or a Cairier User 
under its Cairier Agreement. ' - ' 

(h) Notwithstanding the provisions s^ forth in Section 32 of the TNAS 
Agreement, tiie Permittee's obligations under the TNAS Agreement may be performed and its 
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rights or privileges thereunder may be exercised by subcontractors unless the Port Authority 
objects thereto in writing! 

(i) Section 44(f) of the TNAS Agreement shall be and hereby is amended, 
solely as it relates "to the WTC, to provide tiiat no failure, delay, intermption or reduction in any 
electrical service or services in the WTC for a continuous period of less than five days shall be or 
shall be construed to be an eviction of Permittee, shall be grounds for any diminution or 
abatement ofthe fees payable under the TNAS Agreement, or shall constitute grounds for any 
claim by the Pennittee for damages, consequential or otherwise, unless due to the gross 

. negligence or willfiti misconduct of the Port Authority, its employees or agents. 

(j) Section 10 ofthe TNAS Agreement shall be and hereby is amended, 
solely as it relates to the WTC, to provide that the Permittee's obligations under clause (ii) 
thereof aris e only upon notice fi-om the Port Authority of the prohibited act or tiling, in the same 
maniier as BRAM's obligations under Section 10 of tiie WTC Fiber Backbone Agreement 

Section 10. Warrants 

The WTC Fiber Backbone Agreement shall obligate BRAM to cause EurekaGGN to and 
EurekaGGN shall on the WTC Commisncement Date enter into a Warrant Agreement witii and 
issue to tiie Permittee a Warrant (the "Warrant"), bofli the Warrant Agreement and the Warrant 
being m the form attached to tiie WTC Fiber Backbone Agreement as ''Exhibit E/' entitting the 
Pemiittee to purchase Two Hundred Eighteen Thousand Five Hundred Ninety-one (218,591) 
shares of the common stock of EurekaGGN at a purchase price of One Dollar and Twenty-Five 
Cents, ($ 1.25) per share. 

Section 11. Changes in Federal Regulation ' 

Ifthe laws, rules and regulations ofthe United States Government regarding the use and 
operation of the WTC Fiber Backbone System in effect as of the date of this Agreement are 
amended, supplemented, modified or repealed so as to grant to third parties rights of use and 
access to the WTC Fiber Backbone System, includmg flie Sumitomo "FutureFlex" fiber optic 
conduit, other tiian through consensual agreernents witii tiie Permittee governing such use and 
operation, (each such amendment, modification or repeal bekig called in this Section an 
"Adverse Federal Regulatoiy Change") then tiic Permittee shall be permitted to termmate the 
TNAS Agreement solely with respect to tiie WTC Fiber Backbone System upon Forty-five (45) 
days prior written notice to the Port Authority. This right of termination by the Permittee shall 
expire on the day preceding the second anniversary of such Adverse Federal Regulatory Change. 

Section 12. New Competition 

(a) New Competition shall mean any of the following: 

(i) Any Competitive Telecommunications Delivery System 
introduced by any Person for the first time into the WTC Facitity after the WTC Comrnencement 
Date tiiat is botii: 

(A) actively providing service to customers eitiier (x) on forty 
(40) or more floors in the WTC Facility, or (y) to twenty-five percent (25%) or more ofthe 
tenants in tiie WTC Facilityi and 
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(B) competing witii the WTC Fiber Backbone System for tiie 
delivery of telecommunications services to tenants in tiie WTC Facility. 

(ii) Any change of Laws that has materially impaired the revenues 
generated from tiift WTC Fiber Backbone System. 

(iii) Any mandate by a Governmental Authority which caused an 
invohmtary (x) sale of all or a material portion of tiie WTC Fiber Backbone System, (y) lease of 
all or a material portion ofthe WTC Fiber Backbone System at less than fair market rates or (z) 
material reduction m rates charged by the Permittee for connectivity to the WTC Fiber Backbone 
System. 

(b) A "Competitive Telecommuitications Delivery System" is characterized 
by a "shared" fiber infiastmcture thai delivers voice and/or data telecommunications products 
and services (such as local dial tone, long distance dial tone, internet access, frame relay, and 
virtual private network services) through tiie installation of a vertical fiber distribution •• 

. mfi^tmctU3:e connecting, in the manner described below in this paragraph, more than eighty (80) 
floors in the WTC Facility. Such infrastructure as mstalled is enable of serving fifty percent 
(50%) or more of the tenants in tiic WTC Facility and consists of 'Intermediate Distribution 
Frame Junction Boxes" ('TDFs*') on select floors ofthe building where the fiber is tcniunated 
All the fiber running fix»m the IDFs eventually traces back to one or more central locations 
within the building where it is cross-connected to voice and/or data equipment, such as switches, 
routers and voice aggregation devices. Such equipment is then connected to a central office for 
interconnection with the mtemet and/or the public switched telephone netwoik. 

(c) Notwithstanding paragraphs (a) and (b) above, New Competition does not 
include the installation or operation of additional WTC Facility fiber riser cables \fy the Persons 
listed on Exhibit "L" attached to the WTC Fiber Backbone Agreement, including the successors 
or assigns of such Persons, having agreements, as such agreements may be amended, 
supplemented or Replaced, with the Port Authority, in effect on the date of this Agreement, 
providing for the right to deliver telecommunications service to one or more WTC tenants. 

. (d) In the event a Person seeks an agreement with tiie Port Authority 
providing inter alia for the installation and operation of building fiber riser cables to be used to 
provide telecommunications service to one or more third parties, the Port Authority hereby 
agrees tiiat, at least thirty (30) days prior to authorizing the installation of any building fiber riser 
cables by such Person, it shall notify the Permittee of the identity of such Person and tiie general 
location of the proposed installation. 

(e) In tile event tiiere is New Competition, the WTC Minimum Fees shall be 
reduced for tiie balance oftiie Term by fifty percent (50%).' This reduction in the WTC 
Minimum Fees shall be triggered upon tiic fiirst occurrence, and only upon the first occurrence, 
of New Competition. 

Section 13. Security Deposit or Letter of Credit 

(a) On the WTC Commencement Date, the Pcmiittee shall cause BRAM to 
deposit with the Port Authority (and to keep deposited tiiroughout tiie WTC Term) either (i) (x) 
until the expiration of the Fifth Annual Period, the sum of Five Hundred Thousand Dollars 
($500,000) in cash, (y) until the expiration of tiie Tenth Annual Period, the sum of One Million 
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Dollars ($ 1,000,000) in cash and during each Annual Period thereafter, cash in the aggregate 
amount equal to the WTC Minimum Fees for such Annual Period plus tiie amount of tiie WTC 
Minimum Fees for the next Annual Period, or (Ii) bonds ofthe United States of America, or of 
tiie State of New Jersey, or of the State of New Yoik, having a market value oftiie amount 
specified in each category above, as security for the full, faitiiful and prompt performance of and 
compliance with, on the part of the Permittee and BRAM, all ofthe terms, provisions, covenants 
and conditions of this Agreement on their part to be fitifilled, kept, performed or observed (the 
"Security Deposit"). Bonds qualifying for deposit hereunder shall be in bearer form but if bonds 
of that issue were offered only in registered form, then BRAM may deposit such bond or bonds 

. in registered form, provided, however, that tiie Port Authority shall be under no obUgation to 
accept such deposit of a bond in registered form iutiess such bond has been re-registered in the 
name of the Port Authority (the expense of such re-registration to be borne by BRAM) in a 
manner satisfactory to the Port Autiiority in its reasonable discretion. BRAM may request tiie 
Port Authority to accept a registered bond in BRAM's name and, if acceptable to the Port . 
Autiiority, BRAM shall deposit sucli bond togetiier witii a bond power (and such otiier 
mstruments or other documents as tiie Port Authority may require in. its reasonable discretion) in 
forai and substance satisfactory to the Port Authority in its reasonable discretion. In the event 
the deposit is returned to BRAM, any expenses incurred by tiie Port Autiiority in re-registering a 
bond to the name of BRAM shall be borne by BRAM. In addition to any and all other remedies 
available to it, tiie Port Autiiority shall have the right, at its option, at any time and fi-om time to 
time, with or without notice, to use the deposit or any part thereof in whole or partial satisfaction 
of any of its claims or demands against the Permittee or BRAM. There shall be no obligation on . 
the Port Authority to exercise such right and neither tiie existence of such right nor tiie holding of 
tile deposit itself shall cure any default or breach of this Agreement on the part of the Permittee 

. or BRAM. With respect to any bonds deposited by BRAM, tiie Port Authority shall have the 
right, in order to satisfy any of its claims or deniands against the Permittee or BRAM, to sell the 
same in whole or in part, at any time and firom time to time, with or without prior notice at public . 
or private sale, all as determined by the Port Autiiority, togetiier witii tiie right to purchase the 

. same at such sale. Theproceeds of every such sale shall be applied by the Port Autiiority, first to 
the costs and expenses of tiie sale (tacluding but not limited to advertising or commission 
expenses) and then to the aniounts due the Port Autiiority firom thePermittee or BRAM. Any 
balance remaining shall be retained in cash toward bringing the deposit to the sum specified 
above. In the event that tiie Port Autiiority shall, in accordance witii the terms hereof, at any 
time or times so use the deposit, or any part thereof, or if bonds shall have been deposited and 
the market value thereof is or shall have declined below the above-mentioned amount, the 
Permittee shall cause BRAM to, on demand of the Port Autiiority and witiiin two (2) Business 
Days thereafter, deposit witii tiie Port Authority additional cash or bonds so as to mamtam the 
deposit at ail times to the full amount above stated, and such additional deposits shall be subject 
to all the conditions of this Section. After tiie pxphation or earlier termination of tiie WTC 
Term, and upon condition tiiat the Permittee or BRAM shall then be in no way in dcfeult under 
any part of tiiis Agreement, and upon written request therefor by BRAM, the Port Authority shall 
promptiy retum the deposit to BRAM, togetiier with any interest earned tiiereon, less the amount 

• of any and all impaid claims and demands (includmg estimated damages) of the Pennittee or 
BRAM by reason of any previous default or breach by the Permittee or BRAM of tiiis 
Agreement or any part tiiereof After the expiration or earlier termination of this Agreement with 
respect to any individual building within the WTC Facility, and upon condition that BRAM shall 
then be in no way in default under any part of this Agreement, and upon written request therefor 
by BRAM, the Port Autiiority shall promptiy return a pro rata portion ofthe Security Deposit to 
BRAM (based on the total rentable square footage in such building compared to the total 
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rentable square footage in tiie WTC Facility), together with any interest earned tiiereon, less the 
amount of any and all unpaid clauns and demands (including estimated damages) of BRAM by 
reason of any previous default or breach by tiie Permittee or BRAM of this Agreement or any 
part thereof BRAM agrees that it will not assign or encumber the deposit BRAM agrees that it 

. will not assign or encumber tiie deposit The Port Authority shall be entitied to collect or receive 
any and all interest or income earned on bonds and interest paid on cash deposited in interest-
bearing bank accounts, which amounts shall be held as additional security pursuant to and in 
accordance with the terms of tiiis Section. 

(b) fiiheu ofthe Security Deposit required pursuant to paragraph (a) of this 
Section, the Permittee may cause BRAM or its affiliate to deliver to tiie Port Autiiority, as 
security for all obligations of tiie Permittee and BRAM under this Agreement, a clean 
irrevocable letter of credit issued by a banking mstitution satisfactory to the Port Authority and 
having its main office within the Port of New York District, in faVor of tiie Port Authority in the 
amount of (i) until tiie expuratioii oftiie Fiftii Annual Period, the sum of Five Himdred Thousand 
Dollars ($500,000), (ii) until the exphation of the Tentii Annual Period, One Million DoUars 
($ 1.000,000) and (iii) during each Annual Period thereafter, the aggregate amount equal to the 
WTC Minimum Fees for such Annual Period plus the amount of the WTC Minimum Fees for the 
next Annual Period. The form and terms of such letter of credit, as well as the institution issuing 
it, shall be subject to the prior and continuing reasonable ^iproval of the Port Authority. A form 

" of such letter of credit acceptable to the Port Autiiority as of the date of tins Agreement is 
attached as Exhibit "K" to the WTC Fiber Backbone Agreement, and is hereby incorporated by 
reference herein and inade a part hereof Such letter of credit shall provide t l ^ it shall continue 
throughout the WTC Term and for a period of not less than six (6) months thereafter, such 

. continuance may be by provision for automatic renewal every two years or by substitution of a 
subsequent reasonably satisfactory letter. Uponnoticeofcancellationof a letter of credit, the 
Permittee and BRAM agree tiiat unless^ by a date twenty (20), days prior to the effective date of 
cancellation, tiie letter of credit is replaced by security in tiie amount required in accordance with 
paragraph (a) of this Section or another letter of credit reasonably satisfactory to tiie Port 
Autiiority, tiic Port Authority may draw down the full amount thereof and thereafter the Port 
Authority -will hold the same as security under paragr^h (a) of this Section. Failure to provide 
and maintain such letter of credit at any time during the' WTC Term which is valid and available 
to the Port Autiiority mcluding any failure of any banking institution issuing any such letter of 
credit previously accepted by the Port Authority to make one or more payments as may be 
provided in such letter of credit, shall be deemed to be a breach of this Agreeraoit on the part of 
the Permittee. Upon acceptance of such letter of credit by the Port Authority, and upon request 

. by BRAM made thereafter, tiie Port Authority will return any Security Deposit tiieretofore made 
imder and in accordance with the provisions of paragraph (a) of this Section. BRAM shall have 
the same rights to receive such deposit during the existence of a valid letter of credit as it would 
have to receive such sum upon expiration of this Agreement and fiilfilhnent of the obligations of 
BRAM under this Agreement. If tiie Port Autiiority shall make any drawing under a letter of 
credit held by the Port Authority hereunder in accordance with the temis hereof, the Permittee 
shall cause BRAM to, on written demand oftiie Port Authority and within two (2) Business Days 
thereafter, to bring tiie letter of credit back\jp to its full amount After the eJcpiration or earlier 

. termination oftiie WTC Tenn, and upon the conditions tiiat the Permittee or BRAM shall then 
be m no way in default under any part of this Agreement and there shall not be any impaid 
claims or demands (including estimated damages) by reason of any previous default or breach 
by the Permittee or BRAM of this Agreement or any part thereof, and upon written request 
therefor by the Permittee or BRAM, the Port Authority shall promptiy return tiie 1 etter of credit 

24 
. SU 140492^1430.001 



to BRAM. After the expiration or earlier termination of this Agreement with respect to any 
" individual building witiiih tiie WTC FaciUty, and upon the conditions that the Permittee or 

BRAM shall then be in no way in default under any part of this Agreement and there shall not be 
any unpaid claims or demands (includmg estimated damages) by reason of any previous default 
or breach by the Permittee or BRAM of tius Agreement or any part thereof, and upon-written 
request therefor by the Permittee or BRAM, the Port Authority shall promptiy consent in writing 
to a pro rata reduction of the amount ofthe letter of credit (based on the total rentable square 
footage in such building compared to the total rentable square footage in the WTC). 

(c) .No action by the Port Autiiority pursuant to the terms of any letter of 
credit, or receipt by the Port Authority of funds from any bank issuing any such letter of credit, 
shall be or be deemed to be a waiver of any default by the Permittee or BRAM under the terms 

• of this Agreement and all remedies under this Agreement ofthe Port Authority consequent upon 
such default shall not be affected by the existence of or a recourse to any such letter of credit. 

(d) The Port Autiiority shall, on or before the execution of tiie Net Lease (as 
hereinafter defined), and subject to the terms of Section 16 hereof, transfer and assign to tiie Net 
Lessee all ofthe Port Authority's right, titie and interest in and to the security deposit or letter of 
credit paid or issued to the Port Authority under this Section, and shall pay any cash or bonds 
constituting the security deposit to the Net Lessee. In the event of a Foreclosure (as hereinafter 
defined), the Net Lessee shall transfer and assign to the Lender (as hereinafter defined) aU ofthe 
Net Lessee's right, titie and interest in and to the security deposit or letter of crec t̂ paid or issued 
to the Net Lessee under this Section, and shall pay any cash or bonds constituting tiie security 
deposit to the Lender. 

'' Section 14. Nd Broker 

The Permittee rqjrcsents and warrants tiiat no broker has been concerned in flie 
negotiation of this Agreement or tiie implementation of the WTC Fiber Backbone System 
hereunder, including but not limited to the establishment of fees payable by tiie Pennittee to tiie 
Port Authority therefor, and tiiat there is no broker, who is or may be entitied to be paid a 
commission in connection therewith. The Permittee shall hidetnnify and save harmless the Port 
Authority of and from any and all claims for commission or brokerage made by any and all 
persons, firms or corporations whatsoever for services in connection with the negotiation and 
execution of this Agreement or the implementation ofthe WTC Fiber Backbone System 
hereunder, including but not timited to tiie establishment of fees payable by flie Permittee to.the -
Port Authority therefor. 

Section 15. Estoppel Certificates 

At any time and from time to time, within Fifteen (15) days after the Port Authority's 
request, the Permittee shall certify by written instrument, duly executed, acknowledged and 
delivered, to the Port Authority or any other person or entity specified by the Port Autiiority as to 

• ' the following witii respect to the TNAS Agreement, as it is hereby and may hereafter be 
extended, amended and supplemented (hereafter, in tiiis Section, flie "Then Current . 
Agreement**): - . 

(i) That the Then Current Agreement is unmodified and in full force 
and effect or, if flicre have been modifications, tiiat the same is in full force and effect as 
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modified, and stating the modifications, and that there are no other agreements or 
understandings, whether written or oral, between the landlord and tiie Permittee with respect to 
the Then Current Agreement or any Port Authority Facility; 

(ii) The date of expiration of the then current term of tiie Then Cuirent 
Agreement, andwhat(if any) rights of renewal, rights of cancellation, including options to 
purchase, rights of first offer, or rights of first refusal, tiie Pennittee has; 

(iii) The amounts of minimum, fees, and all otiier fixed chaî ges, payable 
under tiie Then Current Agreement, and the date tiirough which all such fees and charges have 
been paid in advance; 

(iv) Whether all payments (if any) to be made by the Port Authority or 
any Net Lessee (as defined in Section 16 Mow) to the Permittee for improvement woric pursuant, 
to the Then Current Agreement have been made; 

(v) Wheflier or riot tiicre are tiien existing any known set-o^ or 
defenses against the eniforcement of any of the agreements, terms, covenants or conditions, or ' 
any modifications thereof of the Then Current Agreement, upon the part of the Permittee to be 
performed or complied with, and if so, specifying the same; 

, (vi) Whetiier the Permittee has sent to or received fi-om the landlord a-
notice of default under the Then Current Agreement, and whether the Permittee has knowledge 
of any event which \vitii flie giving of notice, the passage of time or botii would constitute a 
default by the landlord under the Then Current Agreement; 

(vii) The amount of any Security Deposit or tiie face amount of (and if 
known, the available amount under) any letter of credit held by- the Port Authority or any Net 
Lessee under the Then Current Agreement; ' 

(viii) Whetiier the Permittee has assigned tiie Then Current Agreement, 
if it has any right to do so under the Then Current Agreement; and 

(be) Such other matters relating to tiie Then Curreiit Agreement as the 
Port Authority may reasonably request 

Section 16. Subordination and Non-DJsturbance 

(a) (i) The TNAS Agreement, solely as and to tiie extent the TNAS 
Agreement is applicable to tiie World Trade Center, shall in all respects be and hereby is made 
subject to an agreement of lease (as tiiie same may be entered into, amended and/or modified 
from timc-to-time, the ''Net Lease") covering a leasehold interest in and to significant portions of 
the Worid Trade Center entered into (or to be entered into) by the Port Authority and a third 

• . • party and its successors and assigns (the *'Net Lessee'*) on the condition that the Net Lessee shall 
execute such confrrmatory instruments (tiie "Assumption Instruments") as the Permittee shall 
reasonably require to evidence the Net Lessee's agreement to assume the obligations of tiie Port 
Authority under the TNAS Agreement (other'tiian its obligations under Section 5(i) hereof, 
which shall remain an obligation ofthe Port Autiiority), solely as and to the extent the TNAS 
Agreement is applicable to the Worid Trade Center, and to confiim its receipt of flie Security 
Deposit or the letter of credit pursuant to Section 13 hereof, and to be further bound by the 
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provisions of tiiis Section 16. The TNAS Agreement, solely as and to tiie extent flae TNAS 
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made 
subject and subordiriate to the lien of any security instrument executed by the Net l-essee m 
connection witii a financing of the Net Lease by a bank or otiier financial institution (the 
"Lender"), on the "coiidition tiiat the Net Lessee and Lender shall execute a non-disturbance 
agreement with the Permittee (in form reasonably acceptable to the Permittee), as described in 
Section 16(b)(i) below. The Permittee hereby agrees, upon written notice of same by the Port 
Autiiority, to reco^iize that the Net Lessee may act in substitution for tiie Port Authority under 
the TNAS Agreement, solely as and to the extent flie TNAS Agreement is applicable to the 

. World Trade Center, and shall have all the rights and obligations of flie Port Authority under flie 
TNAS Agreement, solely as and to the extent the TNAS Agreement is applicable to the World 
Trade Center, except as is specifically provided below and provided that the Net Lessee shall 
execute the Assumption Instruments. 

(ii) ThePortAuthorityherebyagrecs.totransfertotiieNetLcssee(as , 
applicable) the Security Deposit or the letter of credit pursuant to Section 13 hereof 

(iii) In the event the Lender acquires or succeeds to the interests of tiie 
Net Lessee under the TNAS Agreement, solely as and to flie extent the TNAS Agreement is 
applicable to the World Trade Center, by means of a foreclosure, deed in lieu of foreclosure or 
otherwise ("Foreclosure"), the Permittee hereby agrees, upon written notice of same by the Port 
Authority, provided the Security Deposit has been transferred to tiie Lender, to recognize the 
Lender or its authorized designee m substitution of flie Port Authority under the TNA5 
Agreement, solely as and to the extent the TNAS Agreement is applicable to the World Trade 
Center, except as is specifically provided below and provided that the Lender shall execute such 
confiimatory instruments as the Permittee shall reasonably require to evidence the Lender's 
agreement to assume the obligations ofthe Port Authority under the TNAS Agreement, solely as 
and to the extent flie TNAS Agreement is applicable to the World Trade Center, and to confirm 
Lender's receipt oftiie Security Deposit From and after such recognition, the Lender shall be 
bound to the Permittee under all ofthe terins, provisions, covenants and conditions ofthe TNAS 
Agreement, solely as and to the extent the TNAS Agreement is ^jplicable to tiie World Trade 
Center, except that Lender shall not be: (v) liable for any act or omission, or obligated to cure 
any defaults, of any Net Lessee or any prior lender, which occurred prior to the date the Lender 
acquired or succeeded to the interests ofthe Net Lessee under the TNAS Agreement; (w) subject 
to any ofeets or defeî ses that the Permittee mayhave against any Net Lessee or any prior 

' lender; (x) bound by any amendment, modification or termination of the TNAS Agreement not 
executed prior to the date tiie Leridcr succeeded to the interests of Net Lessee, unless consented 
to in writing by the Lender, (y) bound by any payment of any minimum or variable fee paid to . 
any Net Lessee for more than the then-current calendar quarter (unless the same is required 
pursuant to tiie WTC Fiber Backbone Agreement); and (z) obligated to refimd any security 
deposit unless actually received by the Lender or its authorized designee. The Lender shall have 
no obligation, nor incur any liability to the Permittee beyond the Lender's then-interest in the 

• World Trade Center, and the Permittee shall each look exclusively to such interest ofthe Lender 
in the World Trade Center for tiie payment and discharge of any obligations fliat may be imposed 
on'the Lender under the TNAS Agreemeiit, solely as and to the extent tiie TNAS Agreement is 
applicable to the World Trade Center. 

(b) (i) The Net Lessee (and any Lender which acquires the Net Lessee's 
interest through a Foreclosure) shall agree (in form reasonably satisfactory to the Permittee) to 
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recognize the Pennittee. and the Permittee's rights under the TNAS Agreement and shall agree 
tiiat the Permittee's rights' and privileges under flie TNAS Agreement shall not be disturbed 
during the term of the TNAS Agreement (and any renewals or extensions thereof), provided tiiat 
the Permittee is not in default imder tiie terms of the TNAS Agreement applicable thereto solely 
as and to the exteiit the TNAS Agreement is ^plicable to the World Trade Center, beyond any 
Explicable grace period, and con^lies with its obligations under this Section. 

(ii) In the event the Net Lease is terminated, the Port Authority shall 
recogiiize the TNAS Agreement as and to the extent tiie TNAS Agreement is applic^le to the 
World Trade Center, and shall not disturb the rights and privi! eges of the Pennittee under the 
TNAS Agreement (and any renewals or extensions thereof), provided that the Permittee is not in 
default under the terms ofthe Tf̂ AS Agreement solely as and to the extent the TNAS Agreement 
is ^plicable to the World Trade Center, beyond any ^iplicable grace period, and complies with 
its obligations under this Section. 

Section 17. No Liabititv 

Neitiier the Commissionets of flie Port Authority nor any of fliem, nor any officer, agent 
or employee tiiereof, shall be charged personally by the Permittee with any liability, or held 
liable to it under any term or provision of this Agreernent or because of its execution or 
attempted execution or because of any breach thereof. 

Section 18. Continuation in Effect 

As hereby amended, all of the terms, covenants, provisions, conditions and agreements of 
tiie TNAS Agreement shall be and rernain m full force and effect 

Section 19. Countemarts' * 

This Agreement may be executed in any number of counterparts, and each counterpart 
hereof shall be deemed to be an original instrument, but all such counterparts together shall 
constitute but one agreement 

Section 20. Entire Agreement 

This Agrcraient and tiie TNAS Agreement which it amciids constitute the entire 
agreement betweeti the Port Authority and the Permittee on the subject matter and may not be 
changed, modified, discharged or extended eî cq t̂ by instrument in writing duly executed on 
behalf of botii tiie Port Autiiority and tiieFermittee. The Permittee agrees tiiat no representations 
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS 
Agreement or in this Agreement 

[THB REMAINDER OF TfflS PAGE HAS BEEN INTENTIONALLY LEFT BLANK] 

[THE NEXT PAGE IS THE SIGNATURE PAGE.] 
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•IN WITNESS WHEREOF, tiic Port Autiiority and tiie Permittee have executed tiiese 
presents, as of tiie date first above written. 

ATTEST: 

Secretary 

THE PORT AUTBtORTTY OF NEW YORK 
AND NEW JERSEY 

Titie: DIRECTOR pF REAL 

ATTEST; 

• jO i ! j aK . t , ^n^ • ^ * A , * . - ^ \ M J L . 

Namie: Shsxon G. Knodsen 
Title: ^ ^ ^ r a m Coia txo l Mgx 

NEW YORK TELECOM PARTNERS. LLC 

By: CONCOURSKTOKiHUNICATIONS 

B y : A _ 
^ Richard piUtfonimo 
'Chief Executive OfScer 

'm^ 
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EXHIBIT "A" 

WTC Fiber Backbone Agreement 
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AGREEKENT 

TELECOHKONXCATIONS NETWORK ACCESS SYSTEM 

THIS AGREEMENT, made as of the 26th day of August, 1999, by 
and between THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY 
(hereinafter called the "Port Authority") a body corporate and 
politic created, by Compact between the States of New York and New 
Jersey, with the consent of the Congress of the United States of 
TUnerica and having an office at One World Trade Center, in the 
City, County and State of New York, and NEW YOJOC TELECOM 
PARTNERS, LLC, a limited liability company organized under the 
laws of the State Cf Delaware, having an office and place of 
business at.158 Third Street, Mineola, New York 11501, (herein
after called the •Permittee") Whose representative is Richard J. 
DiGeronimo. 

WITNESSETH, THAT; 

NOW, THEREFORE, for and in consideration of the foregoing, 
and of the covenants and agreements herein contained, the Port 
Authority and the Permittee hereby agree as follows: 

Section 1. . Definitions 

"Additional Port Authority Facilities' shall have the 
meaning set forth in Section 2. 

"Adjusted Gross Receipts* shall have the meaniiig set forth 
in Section 5. 

"Adjusted Gross Receipts. Fee Component" ishall have the 
meaning set forth in Section 5. 

"Mrports" shall mean the John F. Kennedy International 
Airport, LaGuardia Airport and Newark-International Airport, 
collectively. 



"Ancillary Towers" shall have the meaning set forth in 
Section 2. 

^Annual Period" shall have the meaning set forth in Section 
5 . • 

"Base Net Present Value Amount" shall have the meaning set 
forth in Section 36. 

"Base Unamortized Capital Amount* shall have the meaning set 
forth in Section 36. 

"Basic Port Authority Facilities" shall have the meaning set 
forth in Section 2. 

•Basic Port Authority. Facilities Construction Work 
Completion. Date" shall mean the earlier to occur of: (i) the 
tenth (lOthJ day following the date on which the Port Authority 
has delivered certificates as provided for in Section 7(g) (i), 
with respect to all of the Basic Port Authority Facilities, or 
(ii) the date the System at each of the Basic Port Authority 
Facilities has been tested and accepted by at least, one Cellular^ 
Carrier User and one PCS Carrier User. 

•Billing Periods* shall have the meaning set forth in 
Section 44. 

"Business Days" shall mean Mondays to Fridays, inclusive, 
legal holidays excepted, 

•Carrier Agreement* shall have the meaning set forth in 
Section 2. 

"Carrier Users" shall have the meaning set forth in Section 
2. 

"Causes or conditions beyond the control of the Port 
Authority," shall mean and include acts of God, the elements, 
weather conditions, tides, earthquakes, settlements, fire, ̂ cts 
of Governmental authority, war, shortage or labor or materials, 
acts of third parties for which the Port Authority is not 
responsible,, injunctions, strikes, boycotts,.picketing, , 

-2-



slowdowns, work stoppages, labor troubles or disputes of every 
kind (including all those affecting the Port Authority, its 
contractors, suppliers or subcontractors) or any other condition 
or circumstances, whether similar to or different from the 
foregoing (it being agreed that the foregoing enumeration shall 
not limit or be characteristic of such conditions or 
circumstances) which is beyond the control of the Port Authority 
or which could not be prevented or remedied by reasonable effort 
end at reasonable expense. 

"Cellular Carrier Users* shall mean a carrier User that 
provides "Commercial Mobile Service" using frequencies assigned 
by the Federal Communications Conaaission for cellular 
telecommunications use prior to the designation of frequencies 
for use by "PCS Carrier Users" (as hereinafter defined) . 

•Chief Engineer" shall mean the Chief Engineer of the Port 
Authority. . 

"Commencement Date* shall have the meaning set forth in 
Section 4. 

"Commercial Mobile Service" shall have the meaning set-forth-
in 47 U.S.C. 5332 • (d) (1), as the same may hereafter he amended 
from tirae-to-time. 

•Consumption and Demand" shall have the meaning set forth in 
Section 44. 

•Covered Facilities* shall have the meaning set forth in 
Section 2. 

•Default Available Cash* shall have the meaning set forth in 
Section 25. 

•Facility" shall mean one or more facilities owned by or 
leased to the Port Authority. 

•Governmental Authority" or "Governmental Authorities" shall 
mean federal, state, municipal and other governmental , 
authorities, boards and agencies, except that neither terra shall 
be construed to include The Port Authority of New York and New 
Jersey. ,: . . 
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•Gross Receipts" shall have the meaning set forth in Section 
5. 

**Gross Receipts Fee Component" shall have the meaning set 
forth in Section 5. 

^Hazardous Substances" shall include, without limitation, 
any pollutant, contaminant, toxic or hazardous waste, dangerous 
substance, potentially dangerous substance, noxious substsince, 
toxic substance, flammable, explosive, radioactive material, urea 
formaldehyde foam insulation, asbestos, polychlorinated 
biphenyls(PCBs), chemicals known" to cause cancer or reproductive 
toxicity, petroleiim and petroleum products and other substances 
declcured to be hazardous or toxic, or the removal of which is 
required, or the manufacture, preparation, production, 
generation, use maintenance, treatment, storage, transfer, 
handling or ownership of which is restricted, prohibited, 
regulated or penalized by. any Laws. 

**In Kind Services" shall ha;ve the meaning set forth in 
Section 16. 

"In Kind Searvices Budgeted Amount", shall have the meaning 
set forth in Section 16. 

•Initial System Capital Cost* shall have the meaning set 
forth in Section 8. 

•Initial System Construction Work" shall have the tneaning 
set forth in Section 7. 

•Initial Term" shall have the meaning set forth in Section 
4 . • - - • • - • . 

•Interim System Operator" shall have the meaning set forth 
in Section 25. - , 

."Laws* shall mean all laws, ordinemces, orders, enactments, 
resolutions, rules, requirements, directives and regulations of 
any Governmental Authority now or at any time hereafter in effect 
as the same may be amended, or supplemented. 

•Loan Agreement* shall have the meaning set forth in Section 
25. 
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"Loan Amount" shall have, the meaning set forth in Section 
25. 

"Local Multipoint Distribution Service* shall have the 
meaning set forth in 47 Code of Federal Regulations Parts i and 
101, as the same way hereafter be. amended from tirae-to-time* 

"Minimum Fee* shall have the meaning set forth in Section 5. 

•Minimum Carrier User Annual Contribution" shall have the 
meaning set forth in Section 5. 

•Minimum Paging Carrier User Annual Contribution* shall have 
the meaning set forth in Section 5. . 

•NYUCC* shall mean the New York Uniform Commercial Code 
(McKinney's Consolidated Laws). 

"Objectionable Interference* shall have the meaning set 
forth in Section 46. 

•PCS Carrier Users* shall mean a Carrier User providing 
Commercial Mobile Services for which a license from the Federal 
Commxinications Commission is required in a personal 
communications service established pursuant to the proceeding , 
-entitled "Amendment to the Commission's Rules to Establish New 
Personal Communications Services*, or any successor proceeding, as 
described in 47 U.S.C. Sec. 153 (27), 

• "Partial Use Certificate" sh^ll have the meaning set forth 
iii Section 7. 

•Paging Only Carrier Agreement* shall have the meaning set 
forth in Section 2. 

^Paging Carrier User" shall have the meaning set forth in 
Section 2 , • ' 

•Person* shall mean not only a natural person, corporation 
or other legal entity, but-shall also include two or more natural 
persons, corporations or other legal, entities acting jointly as a 
firm; partnership, unincorporated association, consortium, joint 
venture or otherwise. 
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"Personal Wireless Service* shall have the meaning set forth 
in 47 U.S.C. §332(c) (7) (C) , as the same may hereafter be amended 
from time-to-time. 

•Port Authority Facility" shall mean one or more facilities 
owned by or leased to the Port Authority. 

•Port of New York District* shall have the meaning set forth 
in N.Y. Unconsolidated Laws §6403 (McKinney) . 

•Project Lender* shall have the meaning set forth in Section 
25-. 

*Prudent Engineering and Operating Practice* shall mean the 
practices, methods and acts (including those engaged in or 
approved by engineers and operators generally with respect to 
systems the same as or similar to the System) that in the 
exercise of reasonable judgment in light of the facts. )cnowh at 
the time a decision is mad6 or an action is taken, would be 
expected to accomplish the desired result in .a workmanlike manner 
and in compliance with applicable laws and reliability and safety 
standards. 

"Renewal Term* shall have the meaning set forth in Section 
3 4 . • . • • 

•Replacement Project Lender" shall have the meaning set 
forth in Section 25. 

•Satellite-ba^ed Communications Service*̂  shall mean the 
services currently regulated under 47 Code of Fedetal Regulations 
Part 25, as the same may be amended from time-tp-time. 

•System* shall have the meaning set forth in Section 2. 

•System Operations* shall have the meaning set forth in 
Section 2. 

•Taking or Conveyance* shall have the meaning set forth in 
Section 18. " ' 

"Term* shall have the meaning set forth in Section 4. 
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"Tenant Alteration Application" shall have the meaning set 
forth in Section 7. 

"Termination Amount* shall have the mecuiing set forth in 
Section 36. 

•Tower Gross Receipts* shall have the meaning set forth in 
Section 51 

"Variable Pee" shall have the meaning set forth in Section 
5. ^ 

Section 2. Scope of Agreement - Permittee's Rights of User 

(a) (i) The Permittee shall have the right to 
install, operate and maintain a wireless telecommunications 
network access system (the "System") at the Port Authority 
Facilities specified in Exhibit A annexed hereto and herel>y made 
a part hereof for shared use by those wireless communications 
carriers ("Carrier Users") that have entered into, or subsequent 
to this date of this Agreement enter into, a certain "Carrier 
Agreement* with the Permittee, in form satisfactory to the Port 
Authority, providing. for the use of the System solely for the 
purposes set forth in paragraph (c) , below, and as "more fully 
described in the Carrier Agreement. Certain matters with respect 
to the. Carrier Agreement are set forth in Section 27, below. - The 
Pejcmittee shall furnish the Port Authority with a true/copy of 
each fully-executed Carrier Agreement it enters into with any 
Carrier User. The Permittee shall be obligated to install, 
operate and maintain the System in those Port Authority 
Facilities listed on Exhibit A and designated as "Basic Port 
Authority Facilities* whether or not any Carrier User or Paging 
Carrier User has agreed to use the System at such Basic Port 
Authority Facilitiesj The Permittee shall be obligated to 
install, operate and maintain the System in one or more 
additional Port Authority Facilities listed on Exhibit A and 
designated as "Additional Port Authority Facilities,.f' provided 
however that the Permittee shall only be obligated to install .the 
System, or any components thereof, at an Additional port 
Authority Facility when one or more Cellular Carrier Users and 
one or more PCs Carrier Users have each requested to use the 
System at such Additional Port Authority Facility pursuant to the 
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terms of its Carrier Agreement, provided however that the 
Permittee shall only be obligated to install the System, or any 
components thereof, (x) at the Port Authority Bus Terminal 
("PAST") when one or more Cellular Carrier Users (not including 
Bell Atlantic Mobile) and one or more PCS Carrier Users have feach 
requested to use the System at the PABT, and. (y) in the Port 
Authority Trans-Hudson Corporation's ("PATH") subterranean or 
enclosed ground rail transit tubes (as distinguished from its 
rail transit lines running in open areas at ground level and all 
portions of its passenger stations) when one or more Carrier 
Users: (i) have requested to use the System in all or part of the 
aforesaid PATH facilities and (ii) have agreed to pay or provide 
for the, payment of all of the costs of constructing the System in 
all or the portion of the aforesaid PATH facilities in which the 
System is to be constructed. Such obligation to install shall 
pertain only to that part of the PATH facilities requested by 
such Carrier Users, The Basic Port Authority Facilities, 
together with the Additional Port Authority Facilities in which 
the System is installed in accordance with the provisions of this 
Agreement, are sometimes hereinafter referred to as "Covered 
Facilities.* Paging Carrier Users using the System only in 
connection with the operation of paging devices shall enter into. 
a "Paging Only Carrier Agreement" with the Permittee* with the 
consent of the Port Authority. 

, (ii) The •Summary Basis of Design* of the System, 
including the technical standards therefor, is contained in 
Exhibit B, annexed hereto and hereby made a part hereof. The 
installation, operation and maintenance of the System are 
hereinafter collectively referred to as the •System Operations.* 

(b) In addition to System Operations, the Permittee 
shall have the non-exclusive right to install radio transmission 
towers ("Ancillary Towers") at locations at Port Authority 
Facilities as and to the extent approved by the Port Authority in 
its sole and absolute discretion. The Peirmittee may mount 
exterior antennas on Ancillary Towers, other existing towers p^ 
towers otherwise constructed by the Permittee as components^of 
the System as and to the extent approved by the Port Authority in 
its sole and absolute discretion. 

(c) . The System shall be installed, operated and 
.maintained by the Permittee for the transmission or reception of 
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wireless telecommunications signals to or from end-user customers 
of Carrier Users using mobile or portable devices located at the 
Covered Facilities. All radio signals received or transmitted to 
or by such end'-user customers shall be only in the portion of the 
electromagnetic radio frequency spectrum (i) described in Exhibit 
C, annexed hereto and hereby made a part hereof, or (ii) now or 
hereafter allocated or assigned under federal law to a Commercial 
Mobile Service, Personal Wireless Radio Service, Local Multipoint 
Distribution Service or a Satellite-Based Communications Service. 
In no event shall the Permittee be afforded any rights with 
respect to any rooftop areas, facilities, structures or 
installations at the World Trade Center and elsewhere at the 
World Trade Center, except (i) such point-to-point microwave 
transmitters, receivers and other equipment installed by the 
Permittee that are necessary for, arid are used only in connection 
with the System and (ii) at the shopping concourse and PATH 
Station levels. 

(d) The Permittee may install, operate and maintain SIB 
a part of the System an equal access in-building backt)one 
facility, on a non-exclusive basis, for use by all interested 
specialized wireless telecommunications service carriers offering 
telecommunications services to end user-customers'using mobile, 
portable or fixed wireless devices in offices and nearby areas at 
the Port Authority World Trade Center towers and in the terminal 
buildings at the Airpô rts, subject to the consent of the 
operators of such terminals. Such in-building backbone facility 
shall be used only to connect equipment utilizing the portion of 
the electromagnetic radio frequency spectrum (i) identified in 
Exhibit C, or (ii) now or hereafter allocated or assigned under 
Federal Law to a Commercial Mobile Service, Personal Wireless 
Radio Service, Local Multipoint Distribution Service or a 
Satellite-Based Communications Service. Construction of such 
backbone facility must be completed on or before the date set 
forth.in subparagraph (c)(ii) of Section 7 for the completion of 
the installation of the System in such Port Authority Facility. 

Section 3. . Permittee's Permitted Activities 
and certain QblJgationa 

(a) The Permittee shall operate the System so as to 
accommodate all interested Carrier Users and Paging Carrier Users 
on a non-discriminatory basis (to the extent provided in Section 
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3.3 of the Carrier Agreement) up to the design capacity of the 
System at the locations specified in Exhibit A. The limitation 
on service by Persons other than the Permittee, as set forth in 
Section 17, shall be applicable throughout the Term. 

(b) The Permittee shall not conduct any other form of 
business activity thcui System Operations and shall not own or 
control any other Person or own any equity interest in any other 
Person. The aforesaid restriction shall not be applicable to the 
Project Lender, a Replacement Project X̂ ender or a Qualified 
System Operator in connection with the performance of System 
Operations by any such party, provided that in no event shall any 
such-party also be a Carrier.User. 

(c) Senior representatives of the Permittee shall meet 
with Port Authority representatives monthly during the 
construction of the System and quarterly thereafter (or at such 
other times as may be specified by the Port Authority) to discuss 
the financial and operatiohal performance of the System. At such 
meetings, the Permittee's representatives shall discuss (i) the 
impact of any changes. in the wireless conrimunicatioiis industry, 
(ii) the financial and operational performauice of the System, and 
(iii) any steps the Permittee is taking to assure that all 
appropriate technological developments are incorporated into the 
System on an on-going basis and in order to comply with the 
provisions of paragraph (a) , above. 

Section 4. Teng 

(a) The term of this Agreement shall commence on the 
date,first set forth on.the first page hereof (hereinafter 
sometimes referred to as the "Commencement Date") and shall, 
unless sooner terminated, expire on the day preceding the 
fifteenth (15th) anniversary of the Commencement Date (tlie 
•Initial Term"). 

(b) The Peinaittee shall have the right to extend the 
term of this Agreement (the "R^enewal Term*) in accordance with 
Section 34. 

(c) The "Term" shall mean the term of the Agreement in 
effect at any particular time. 
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Section 5. Fees 

I. MINIMUM FEE 

(a)• (i) The Permittee shall pay to the Port 
Authority a Minimum Fee separately for each Annual Period during 
the Term for the privileges described in this Agreement at the 
annual rates set forth below, payable as follows: 

(1) With respect to the portion of the Term from 
the "Commencement Date* to the day preceding the "Basic 
Port Authority Facilities Construction Work Completion 
Date,' in advance, in quarterly installments on tlie 
Commencement Date and on the first day of each October, 
January, i^ril and July thereafter, in each case, with 
respect to the calendar quarter during' which such date 
occurs, including any part of such calendar quarter 
that occurs,during the Term and on or before the day 
preceding the Basic Port Authority Facilities 
Construction Work Completion Date. 

(2) With respect to the portion of the Term from 
and after the Basic Port Authority Facilities 
Construction Work Completion Da:te to the expiration 
date of this Agreement, in arrears, in quarterly 
Installments commencing on the first to occur df the 
last day of January, April, July and October, as the 
case may be, in the calendar quarter" following the 
calendar quarter during which the Basic Port Authority 
Facilities Construction Work Completion Date occurs and 

- oti the last day of the first month of each- calendar 
quarter thereafter, including the first said date 
following the expiration date of this Agreement, in-
each case with respect to the calendar quarter ending 
on the last day of the preceding month. For.example, 
if the Basic Port Authority Facilities Coristruction 
Work Completion Date occurs on January 15, the next 
quarterly installment of the Minimum Pee shall be 
payable on July 31-. 

(ii) If the Commencement Date occurs on a day which is 
other than the first day of a calendar quarter, the Minimum Fee 
for the portion, of the calendar quarter during which the 
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Commencement Date occurs following such date shall be the amount 
of the quarterly installment described in this paragraph (a) 
prorated on a daily basis, and shall be payable on the 
Commencement Date, The quarterly installment of the Minimum Fee 
payable during the calendar quarter in which the Basic Port 
Authority Facilities Construction Work Completion Date occurs 
shall not be prorated. If the Initial Terra expires on a date 
which is other than the day immediately prior to the first day of 
a calendar quarter, the Minimum Fee for the portion of the 
calendar quarter during which the expiration date of the Initial 
Term occurs, to and including such date, shall be the amount of 
the quarterly installment described in this paragraph (a) 
prorated on a daily basis. If this Agreement ea^ires on a date 
which, is other than a day immediately prior to the first day of a 
calendar quarter, the Minimum Fee for the portion of the calendar 
quarter during which the expiration date occurs, to and including 
such date, shall be the amount of the quarterly installment 
described in this paragraph (a) prorated on a da.ily basis. 

(b) Minimum Fees are as follows: 

(i) For the First Annual period, in the sum of 
One Hundred Sixty-nine Thoussmd Eight Hundred Sixty- . . 
three Dollars and One. Cent ($169,863.01), in the amount 
of Forty-three Thousand. Eight Hundred Thirty-five. 
Dollars and Sixty-two Cents ($43,835.62) on August 30, 
1999 and in the amount of One Hxmdred Twenty-six 
Thousand Twenty-seven Dollars and Thirty-nine Cents 
($126,027.39) on October 1, 1999, without any proration 
of any of the aforesaid sums or amounts pursuant to any 

• other provision of this Agreement. 

(ii) For the Second Annual Period, the.sum of Five 
Hundred Thousand Dollars and No Cents ($500,000,00) . 

(iii) For the Third Annual Period, the sum of 
Seven H\indred Sixty-three Thousand Thirteen Dollars and 
Sixty-nine Cents ($763,013.69). 

(iv) For the Fourth Annual Period, the sum of One 
Million Two Hundred Fifty Thousand Dollars and No Cents 
($1,250,000.00) and for the Fifth Annual'Period, the 
sum of One Million, Two Hundred Fifty Thousand Dollars 
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and No Cents ($1,250,000.00). 

(v) For the Sixth Annual Period, the sum of One 
Million Three Hundred Twenty Thousand One Hundred 
Thirty-six Dollars and Ninety-six Cents 
($1,320,136.96), 

(vi) For the Seventh Annual Period, the sura of One 
Million Four Hundred Fifty Thousand Dollars and No 
Cents ($1,450,000,00) and for the Eighth Annual Period, 
the sum of One Million Four Hvmdred Fifty Thousand 
Dollars and No Cents ($1,450,000.00). 

(vii) For the Ninth Annual Period, the sum of 
One Million Five Hundred Seventy-two Thousand Seven 
Hundred Thirty-nine Dollars and Seventy Cents 
($1,572,735.70). 

(viii) For the Tenth Annual Period, the sum of 
One Million Eight Hundred Thousand Dollars and No Cents 
($1,800,000.00), for the Eleventh Annual Period, t he 
sum of One Million Eight Hundred Thousand Dollars and 
No Cents ($1,800,000.00) and for the Twelfth Annual 
Period, the sura of One Million Eight Hundred Thousand 
Dollars and No Cents ($1,800,000.00). 

(ix) For the Thirteenth Annual Period, the sum of 
One Million Nine Hundred-five Thousand Two Hundred Five 
Dollars and Forty-four.Cents ($1,905,205,44). 

(x) For the Fourteenth Annual Period, the sum of 
Two Million One Hundred Thousand Dollars and No Cents 
($2,100,000,00) and for the Fifteenth Annual Period, 
the sum of Two Million One Hundred Thousand Dollars and 
No Cents ($2,100;000'.00). 

(xi) For .the portion of the Sixteenth Annual • 
Period during which this Agreement would be in effect 
if, the. Lessee does not exercise its right to extend 
this Agreement pursuant to Section 34, below, the sum 
pf pne Million Three Hundred Sixty-three Thousand Five 
Hundred Sixty-one Dollarig and Sixty Cents 
($1,363,561/60), without any proration thereof pursuant 
to any other provision of this Agreement. 
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(c) If the Permittee exercises its right to extend 
this Agreement pursuant to Section 34, below, the Permittee shall 
pay to the Port Authority a Minimum Fee for the privileges 
described in this Agreement, separately for each Annual Period 
during the Renewal Term, at the annual rates set forth below, in 
arrears, in quarterly installments on January 31, 2015 and on the 
last day of each April, July, October and January thereafter, in 
each case with respect to the calendar quarter ending on the last 
day of the preceding month: 

(i) For the portion of the Sixteenth Annual 
Period which shall fall during the Renewal Texvx, the 
sum of Seven Hundred Thirty-six Thousand Four Hundred 

•; Thirty-eight Dollars and Forty Cents ($736,438.40), 
.'without any proration thereof pursuant to any other 
provision of this Agreement. 

(ii) For the Seventeenth Annual Period, the sum of 
Two Million One Hundred Thousand Dollars and No Cents 
($2,100,000,00) . , 

(iii) For the Eighteenth Annual' Period, the 
sum of Two Million Two. Hundred Five Thousand Two 
Hxindred Five Dollars and Forty-two Cents. 
($2,205,205.42). 

(iv) For the Nineteenth Annual Period, the sum. of 
Two Million Four Hundred Thousand Dollars and No Cents 
($2,400,000.00), for the Twentieth Annual Period, the 
sum of Two Million Four Hundred Thousand Dollars and No 
Cents ($2,400,000.00) and for. the Twenty-first Annual 
Period, the sum of Two Million Four Hundred Thousand 
Dollars and No Cents ($2,400,000.00). 

. (y) For the Twenty-second Anriual period, the sum 
of Two Million Four Hundred Thirty-five Thousand Sixty-
eight Dollars and Forty-two Cents ($2,435,068.42). 

(vi) For the Twenty-third Aimual Period, the sum 
of Two-Million ̂ iye Hundred Thousand. Dollars and No 
.Cents .,($2,500,000.00) and for the Twenty-fOurth Annual 
Period, the sum of Two Million Five Hmidred Thousand 

V. Dollars and No^Cents ($2,500,000.00).' '; 
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(vii) For the Twenty-fifth Annual Period, the 
sum of Two Million Five Hundred Thirty-five Thousand 
Sixty-eight Dollars and Forty-one Cents 
($2,535,068.41). 

(viii) For the Twenty-sixth Annual Period, the sum 
of One Million six Hundred Eighty-eight Thousand Two 
Hundred Nineteen Dollars and Eighteen Cents 
($1,688,219.18), without any proration thereof pursuant 
to any other provision of this Agreement. 

(d) In the event the Permittee seeks to install 
portions of the System at one or more Port Authority Facilities, 
or major portions thereof (such as individiial airport terminals)-, 
during an Annual Period, and the Port Authority has not made 
arrangements with the lessees or other occupants thereof to 
permit the Permittee to install the System at such locations, the 
Minimum Fee for such Annual Period shall be equitably adjusted. 

. 1 1 , VARIABLE FEE 

(a) The Permittee shall pay to the Port Authority a 
Variable Fee for each Annual Period during the Initial Term or 
the Renewal Terra, as the case may be. The Variable Fee shall be 
determined by ascertaining separately for each Annual Period the 
amount which is the greater of (i) the Adjusted Gross Receipts 
Fee Component or (ii) the Gross Receipts Fee Component and 
subtracting from the amount thus determined the Minimum Pee 
payable for such Annual Period, "including,, without limitation, 
any applicable proration or equitable adjustment of such Minimum 
Fee; No other proration of the Variable Fee shall be applicable. 

(b) (i) The Variable Fee shall be payable in 
quarterly installments and computed, at the percentage rates set 
forth below, based on the reasonably determined projection of the 
amount to be due for the.entire Annual Period prepared by the 
Permittee and-approved by the Port Authority, such approval not 
to be unreasonably withheld, not later than sixty (60) days prior 
to the commencement of each Annual Period; The Variable Fee 
shall be payable for each Annual Period in equal quarterly 
installments on the last day of January, i^ril, July and October, 
in each case with respect to the calendar quarter ending on the 
last day of. the immediately preceding calendar month (for 
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example, the Variable Fee shall be payable on July 31 for the 
calendar cjuarter April 1 to June 30) and for every calendar 
quarter or part thereof thereafter in any Annual Period during 
the Initial Terra or the Renewal Term as the case may be. 

(ii) Within sixty (60) days following the end of 
each Annual Period the Permittee shall compute the actual amotint 
of the Adjusted Gross Receipts Fee Component and the Gross 
Receipts Fee Component for the Annual Period and confute the 
Variable Fee based on the greater of the Adjusted Gross Receipts 
Fee Component or the Gross Receipts Fee Con^wnents. In the event 
the actual Variable Fee shall exceed the total of the quarterly 
installments actually paid by the Permittee with respect to such 
Annual Period, the Permittee shall pay to the Port Authority the 
difference between the .actual Variable Fee for the preceding 
Annual Period and the total of the said quarterly installments 
paid by the Permittee. In the event the total of the said 
quarterly installments paid by the Permittee to the Port 
Authority shall exceed the actual Variable Fee for the preceding 
Annual Period, the Port Authority shall pay the amount of such . 
excess to the Permittee. In either such case, the required 
payment shall be made not later than ten (10) business days 
following the date of the notice from the Permittee to the Port 
Authority setting forth its confutation of the actual Variable 
Pee for the immediately preceding. Annual Period. 

III. ADDITIONAL FEES 

(a) In addition to all other fees payable, under this 
Agreement, the Permittee shall pay to the Port Authority an 
Additional Fee which shall be determined by ascertaining 
separately for,each Annual Period the amount determined in 
accordance with paragraph (c) below. No proration of thfe 
Additional Fee shall be applicable. 

(b) The Additional Fee shall be payable, in quarterly 
installments and confuted at the percentage rates set forth 
below, based on the reasonably determined projection of the 
amount to be due for the entire Annual Period prepared by the 
Permittee and approved by the Port Authority, such approval not 
to be unreasonably withheld, on the last day of each January, 
April, July and October in each case with respect to the calendar 
quarter ending on the last day of the iramediitely preceding 
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calendar month (for example, the Additional Fee shall be payable 
on July 31 for the calendar quarter April 1 to June 30) and for 
every such calendar quarter or part thereof thereafter occurring 
during the Initial Term or the Renewal Term as the case "may be. 
In the event the actual Additional Fee shall exceed the total of 
the quarterly installments actually paid by the Permittee with 
respect to such Annual Period, the Permittee shall pay to the 
Port Authority the difference between the actual Additional Fee 
for the preceding Annual Period and the total of the said 
quarterly installments paid by the Permittee. In the event the 
total of the said quarterly installments paid by the Permittee to 
the Port Authority shall exceed the actual Additional Fee for the 
preceding Annual Period, the Port Authority-shall pay the amount 
of Such excess to the Permittee. In either-such case, the 
required payment shall be made not later than ten (10) business 
days following the date of the notice from the Permittee to the 
Port Authority setting forth its computation of the actual 
Additional Fee for the immediately preceding,Annual Period. 

(c) The Additional Fee for each Annual Period shall be 
the sum of: . . - ' 

(i) Fifty-five percent (55%) of World Trade 
Center Towers and Airports Adjusted Gross Receipts, 
plus 

(ii) Eighty Percent (80V) of Tower Gross 
Receipts. . 

IV, MINUTES OF USE ("MOU-'S) CHARGES BY THE. PERMITTEE 

The Permittee shall, in addition, to-charging Carrier Users 
fixed fees for usage of portions of the System,-charge each 
Carrier User a fee based upon its usage of the System in excess . 
of .a threshold amount, such, fee initially to be established on an 
MOU basis, it being understood that such methodology may be. 
modified yrith the prior written consent of the Port Authority, 
The said fee shall be within the range set forth in the form of 
Carrier Agreement attached hereto, hereby made a part hereof and 
marked ^Exhibit D,* miless the Port Authority shall consent to a 
modification thereof. The Permittee may,, on a fair, reasonable 
and non-discriminatory basis,-offer Carrier Users an opporttmity 
to obtain a discounted rate for buch.MOU'S on,a. pre-paid, *use it 
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or lose it," basis, subject to the prior written approval of the 
Port Authority of a range and structure of discounts, to be 
proposed by the Permittee, such approval not to be unreasonaibly 
withheld. 

V. FEE RELATED.DEFINITIONS 

•Adjusted Gross Receipts" for each Annual Period shall mean 
GroBB Receipts less the sum of the following: 

(i) For a management fee: 

For the First Annual Period and the Second Annual 
Period, the sum of Three Hundred Thousand Dollars and 
No. Cents ($300,000.00); 

Por the Third Annual Period and each Annual Period 
thereafter during the Initial Term^ the sum- set forth-
above, plus an additional amount equal to the greater " 
of: (x) an amotont equal to the product obtained by 
multiplying the sum set forth above by a fraction the 
numerator of which shall be the number of points, or 

• major fraction thereof, that the Consumer Price Index 
piiblished for the December immediately preceding such 
Annual Period has increased over the Consumer Price 
Index published for December, 1999, and the denominator 
of which shall be the Consumer Price Index published 
for December, 1999 (the *CPI Adjustment Amount') or (y) 
the CPI Adjustment Amount determined in accordance with 
this subpEuragraph for the preceding Annual Period. 

• For the purposes of this Agreement i the term 
•Consumer Price Index* shall mean the Revised Consumer 
Price. Index for All Urban Consumers (CPI-U), New York-
Northern New Jersey-Long Island (NY-NJ-CT), All Items, 
unadjusted 1982-1984=100 published by the Bureau of-
Labor Statistics of the United States Department of 
Labor. In the event thats (a) the base period of 1982-
1984 for the Consumer Price Index is at any tiine; 
hereafter" changed to any other period, then the 
Consumer Price-Index for: any calendar month of December, 
used for purposes of this Agrreement shall be recomputed 
accordingly; or (b) the Constimer Price Index is not in 
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publication at a time when its use is required 
hereunder, then the Port Authority shall select and 
SLpply a similarly comparable index in determining the 
additional amounts payable purs\aant to this 
subparagraph (i) and pursuant to subparagraphs (ii) and 
(iii), below. 

(ii) For an administrative and professional fee to 
cover (1) customary accounting and legal services, (2) 
administrative services, including any expenses associated 
with a trustee providing the independent auditing of minutes 
of use by Carrier Users, and (3) other miscellaneous 
expenses, including office expenses such as rent, cott̂ uters 
and other supplies: -

For the First Annual Period and the Second Annual 
Period, the sum of Two Hundred Twenty-five Thousand 
Dollars and No Cents ($225,000.00); . 

For the Third Annual Period and each Annual Period 
thereafter during the Initial Term, the sxun set forth 
above, plus an additional amount equal to the.greater 
of: "(x) the CPI. Adjustment Amount or (y)- the CPI 
Adjustment Amo\int determined in accordance with 
subparagraph (i), above, for the preceding Annual 
Period. 

(iii) For a replacement reserve: 

For the First Annual Period sbad the Second Annual 
Period, the sum of One Hundred Thousand Dollars and No 
Cents ($100,000.00); 

For the Third Annual Period and each Annual Period 
thereafter during the Initial Term, the sum set forth 
above, plus an additional amount equal to the greater 
of: (x) the CPI Adjustment Amount or (y) the CPI 
Adjustment Amount determined in accordance with 
subparagraph (i) , above, for the preceding Annual 
Period. Any tinexpended replacement reserve shall 
constitute Gross Receipts during the Annual Period in 
which, this Agreement expires or is sooner terminated. 
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(iv) The einnual amortization, over the Initial Term, 
of amounts paid by the Permittee in connection with its 
acquisition of rights of access and use, as approved by the 
Port Authority, pursuant to Section 6(b) of this Agreement. 

(v) Amounts paid by the Permittee in each Annual 
Period for debt service (but not including debt service on 
any *Non-Recurring Capital Amounts,* as hereinafter 
defined), provided however that in no event shall the total 
amount of the principal of the debt on which the debt 
service qualifies for a deduction under this clause (v) 
exceed the sum of Three Million Five Himdred Thousand 
iDollars and No Cents ($3,500,000.00) â d the interest rate 
on such debt shall be not greater than twelve percent (12%) 
per annum or such lower annual rate obtained by the 
Permittee. 

(vi) Amounts paid by the Permittee in each Annual 
Period to unaffiliated third parties (iinless otherwise 
consented to by the Port Authority) for engineering services 
in connection with the Initial System Construction Work 
(during the First and Second Annual Periods only). System 
maintenance, monitoring, fiber optic carriage and insurance, 
all to parties and \inder agreements approved by the Port 
Authority. 

(vii) For transaction costs associated with the 
negotiation and execution of this Agreement, for the First 
Annual Period, only, the sum of One Million Dollars and "No 
Cents ($i;ooo,ooo.oo).' 

In the event the expiration of the Initial Term or the 
Renewal Terra, as the case may be, shall occur on a day other than 
last day of an Annual Period, the amounts to be deducted from 
Gross Receipts in subparagraphs (i), (ii), (iii) and (iv), above, 
^hall be prorated on a daily basis. 

^Adjusted Gross Receipts Fee Component" shall mean: 

.<1) .For each Annual Period during the Initial 
Term: Fifty Percent iSOk) of Adjusted,Gross Receipts. 

(2) For the Fifteenth Annual Period (the Annual 
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Period during which the Renewal Term occurs): Fifty-
three and one-half Percent (53.SV) of Adjusted Gross 
Receipts. 

(3) For each Annual Period thereafter occurring 
during the Renewal Term: Sixty Percent, (60V) of 
Adjusted Gross Receipts. 

*Annual Period* shall mean one calendar year commencing 
on Jeinuaury i and ending on December 31. The period from the 
Commencement Date to the next occurring December 31 shall be the 
First Annual Period and the next Annual Period from January 1 to 
December 31 shall be the Second Annual Period and so forth. 

*Gros6 Receipts" shall mean all monies received or.. 
receivable (unless euid \uitil any amount is deemed to be 
xincollectible in accordance with generally accepted accounting 
principles) by the Permittee for sales made or services rendered 
through the System including without limitation for the 
transmission of communications signals originating on, , 
terminating on or carried through, any portion of the System. 
Gross Receipts shall include all revenues (but not debt incurred' 
by the Permittee) except for any sums collected and paid out for 
any sales tax, direct excise tax or other similar tax or any 
governmental or regulatory fees or any other pass-through or 
ancillary fees that the Permittee is required by law to collect 
and upon which the Permittee derives no revenue or profit. Gross 
Receipts shall not include Tower (3ross Receipts or World Trade 
Center Towers and Airports Gross Receipts, nor shall Gross 
Receipts.include (a) ̂ entrance fees" paid by Carrier Users in an 
amount.not to exceed $500,000.00 per Carrier User, or (b) any , 
other non-recurring payments made by Carrier Users to the 
Permittee that are (i) properly allocable, with "the concurrence 
of the Port Authority, to the capital construction of portions of 
the System, (ii) are in addition to sums otherwise due to the , 
Permittee from the Carrier Users for the use of the System and . 
(iii) are expended by the Permittee prior to the end of the 
second Annual Period following the Annual Period in which such 
payments are made- (such amounts being herein referred to as "Non-
Recurring Capital Amounts") , Any such payments to the Permittee 
not so expended by the Permittee shall be deemed Gross Receipts 
in the Annual Period immediately following the expiration of such 
second Annual Period, 
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"Gross Receipts Fee Component" shall mean: 

(i) For each Annual Period during the Initial Term: 

(1) For the First Annual Period, the Second 
Annual Period and the Third Annual Period: Zero Percent 
(OV) of Gross Receipts. 

(2) For the Fourth Annual Period, the Fifth 
Annual Period and the Sixth AJinual Period: Fifteen 
Percent (l5V)of Gross Receipts. . 

(3) For the Seventh Annual Period, the Eighth 
Annual Period and the Ninth Annual Period: Eighteen 
Percent (18V) of Gross Receipts. 

(4) For the Tenth Annual Period, the Eleventh 
Annual Period, the Twelfth Annual Period and the 
Thirteenth Annual Period: Twenty Percent (20%) of Gross 
Receipts, 

(5) For the Fourteenth Annual Period, the 
Fifteenth Annual Period, the Sixteenth Annual Period 
and each Annual Period thereafter through the 
expiration date of this Agreement, if this Agreement is 
not extended pursuant to.Section 34 below: Twenty-five 
Percent (25V) of Gross Receipts. 

(ii) For each Annual Period during the Renewal Term: 

(1) For the Sixteenth Annual Per'iod, the 
Seventeenth Annual Period and the Eighteenth Annual 
Period; Twenty-five Percent (2S%) of Gross Receipts. 

(2) For the Nineteenth.Annual Period, the. 
Twentieth Annual Period, the Twenty-first Annual 
Period, the Twenty-second Annual Period, the Twenty-
third Annual Period, the Twenty-fourth Annual Period, 
the Twenty-fifth Annual Period, the Twenty-sixth Jtonual 
Period and each Annual Period thereafter, through the 
expiration date of this Agreement: Thirty Percent (30V) 
of Gross 1Receipts,, 
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*Tower Gross Receipts" shall mean all monies received 
or receivable (unless and until any amount is deemed to be 
uncollectible in accordance with generally accepted accounting 
principles) by the Permittee for the mounting or use of antennas 
which (io not comprise any part of the System on Ancillary Towers 
or existing towers. Tower Gross Receipts shall include all 
revenues from the mounting or use of antennas as aforesaid except 
for any sums collected and paid out for any sales tax, direct 
excise taix, real estate tax, personal property tax or other 
similar tax or any governmental or regulatory fees or any other 
pass-through, or ancillary fees that the Permittee is required by 
law to collect and upon which the Peannittee derives no revenue or 
profit. Tower Gross Receipts shall not include monies received 
by the Permittee at any time in connection with antennas which 
are installed on a tower within thirty (30) days after the 
completion of construction of such tower by the Permittee; monies 
received in connection with such antennas shall instead be Gross 
Receipts. 

*World Trade Center Towers and Airports Gross Receipts" 
shall mean all monies received or receivable in an Annual Period 
(unless stnd until any amount is deemed to be uncollectible in 
accordance with generally accepted aCCoimting principles) by the 
Permittee for the use, by all specialized wireless 
telecommunications service carriers offering telecommunications 
•services to end user customers using mobile, portable or fixed 
wireless devices in off ices 2ind nearby, areas at the Port 
Authority World Trade Center Towers and in the terminals at the 
Airports > of the in-building fiiaer optic backbone facility to be 
installed by the Permittee, pursuant to the provisions of 
paragraph (d) of Section 2, in the World Trade Center Towers 
(excluding the shopping concourse and PATH Station levels) and in 
the terminals at the Airports. World Trade Center Towers and 
Airports Gross Receipts shall include ?ill revenues from the use 
of the in-building fiber optic backbone facility as aforesaid 
except for any suras collected and paid, out for any sales tax, 
direct excise tax, real estate tax, personal property tax or -
other similar tax or any govemraental or regulatory fees or any . 
other pass-through or ancillary fees that the Permittee is 
required by law to collect and upon which the Permittee derives 
no revenue or profit. 
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*World Trade Center Towers and Airports Adjusted Gross 
Receipts" shall mean, for each Annual Period, World Trade Center 
Towers and Airports Gross Receipts reduced by the sum of: (i) 
Five Percent (SV) of World Trade Center Towers and Airports Gross 
Receipts for such Annual Period (which represents an allowance 
for administrative costs), (ii) the annual amortization, over the 
remainder of the Initial Term, of capital expenditures not 
financed by debt and made by the Permittee for the purposes set 
forth in clause (iii), below, and (iii) the amounts of principal 
and interest due and payable by the Permittee during such Annual 
Period that are properly allocable to debt incurred by the 
Permittee for the installation by the Permittee of an in-building 
fiber-Coptic bac)d>one facility in the World Trade Center Towers 
and in the terminals at the Airports, for use by all. specialized 
wireless telecoramunicatione seirvice carriers offering 
telecommunications services to end user customers using mobile, 
portable or fixed wireless devices in offices and nearby areas at 
the Port Authority World Trade Center Towers (excluding the . 
shopping concourse and PATH Station levels) euid in the terminals 
at the Airports. 

Section 6. Leases of Facilities 

(a) The Permittee hereby aclcnbwledges that certain of 
the Facilities operated by the Port Authority are leased by the 
Port Authority from third parties and that the permission granted 
hereunder with respect to any such Facility shall in any event 
terminate with the expiration ,or termination of the Port 
Authority's lease for such Facility. The Port Authority has 
delivered to the Perniittee true and correct copies- of an 
agreement with the City of New York for the lease of John F. ^ 
Kennedy International Airport and an agreement with the City of 
Newairk for the lease of Newark International Airport. 

' • . • ' • . 

(b) . In the event the. lease or other agreement pursuant 
to which the Port Authority operates one or more of the Port. 
Authority Facilities is terminated or expires, title, to and. . 
ownership of the portion or portions of the System located at 
such Port Authority Facility shall thereupon vest in the , . 
Permittee without any further act or deed by the ̂ Pel^mittee- ::;Upon 
such termination or expiration, the Minimum Fee shall-be,,,'. . 
equitably abated. If the Port Authority reaccjuires a leasehold 
interest in, a right to operate or manage, or title to or 
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ownership of such Port Authority Facility after such termination 
or expiration, and provided the System is then operable or can be 
made operable by the Permittee within twelve (12) months after 
such reacquisition, then this Agreement, and the Permittee's and 
the Port Authority's rights and obligations thereunder, shall be 
reinstated with respect to such Port Authority Facility for the 
balance of the Terra without any further action or deed by the 
Permittee. 

(c) (i) The Permittee hereby further aclcnowledges 
that portions of the Facilities where System Operations may oCcur 
are now or in the future may be under lease or permit from the 
Port Authority to third parties for their occupancy -and use and 
that the Permittee, by independent arrangement'with such third 
parties, shall use commercially reasonable efforts'.to acquire the 
right or rights of access and use in such areas as are necessary 
for System Operations in instances in which such rights of access 
and use are not reserved to the Port Authority under the terms of 
such leases or permits, and as a component of such Independent 
arrangements, the Permittee must use commercially reasonable 
efforts to arrange with such third parties for the supply to. the 
Permittee of. the facilities, utilities and services it may 
require for use in connection with System Operations, including • 
without limitation and without limiting the applicability of 
.Section 7, below, the installation of any telecommunications, 
electrical or other wires, conduits, ducts and pipes. 

(ii) The Port Authority has made and hereby makes 
no representation or warranty as to the location, size, adequacy, 
suitability or availability of ahy facilities, utilities or 
services to be used by the Permittee in the. exercise of its 
privileges under this Agreement. .To -the best of the; Port 
Authority's knowledge as of the date of the execution of this 
Agreement, no material restrictions on the Permittee's access, to 
or use of those portions of the Port Authority Facilities where 
the System is proposed to be installed by the Permittee, as 
described in the Summary Basis of Design attached hereto as 
Exhibit B, are contained in any lease or permit from the Port . 
Authority to any third party except for the interior and the 
exterior of the passenger terminals at each Airport (it being 
tmderstood and agreed that for purposes hereiof, ̂ the Port 
Authority's knowledge consists solely of the actual knowledge 
following due inquiry, of those ..Port Authority employees having 

^25-



primary responsibility for the implementation of the Port 
Authority's obligations under this Agreement) . Upon the request 
of the Permittee, the Port Authority will use commercially 
reasonable efforts to Identify to the Permittee representatives 
of third parties with whom the Permittee may discuss independent 
arrangements for the rights of access to and use of those 
portions of the Port Authority Facilities where System Operations 
may occur that are under lease or permit to such third parties. 
The Port Authority will use commercially reasonable efforts to ̂  
assist^ the Permittee in the Permittee's efforts to obtain the 
rights of access and use as descrit>ed above, and in connection 
therewith • and as an accommodation to the Permittee, will not 
rec[uiJse, and will use commercially reasonable efforts to ensure 
that such third parties will not require, the Permittee to pay 
any fees or charges to such third parties as a condition to 
obtaining such rights of access and use. The Port Authority 
shall reimburse the Permittee for.any such fees or charges that 
are reasonably paid by the Permittee following consultation with 
the Port Authority. 

(iii) In the event of the expiration or earlier 
termination of any independent arrangement between the Peannlttee 
and a third party providing for rights of access and use to those 
portions of Port Authority. Facilities where System Operations may 
occur, the privilege granted under this Agreement shall be 
suspended with respect to the areas covered by such independent 
arrangement until a new independent arrangement can be 
established and the Minimum Fee shall be equitably adjusted, as 
provided in Section 5 I.(d). In the event of any inconsistency 
between the terms of any such independent arrangement with a 
third^party, as aforesaid, and the terms of this Agreement, the 
terms.-x>f this Agreement shall control. The Port Authority shall 
use commercially reasoneible efforts to reserve to itself for,the 
benefit of the Permittee any right of access or use under the 
terms of any lease entered into with, or permit issued to, any 
third party. 

Section 7. , Installation Work 

(a) The Permittee shall perform,_at its^sole cost,and. 
expense, all installation work required to preppe each Port.,. . 
Authority Facility where, the Permittee is tô cond\ict System 
Operations for the Permittee.'s operations, including .installing 
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all transmitters, receivers, cables and other equipment and the 
construction of all associated improvements appurtenant to the 
operation of the System, provided however that the Permittee 
shall have no obligations with respect to the installation of 
proprietary base station equipment for the exclusive use of. 
individual Carrier Users, as provided in the Carrier Agreement 
(the work described in this Section being hereinafter referred 
to, separately with respect to each Port Authority Facility, as 
the ^Initial System Construction Work"). 

(b) (i) The Permittee shall be responsible at its 
sole expense for retaining all architectural, engineering and 
other technical consultants and services as may. be directed by 
the Port Authority and for developing, -completing and embmitting 
procedures for the installation of all equipment and. the 
construction of all improvements appurtenant to the operation of 
the System. Prior to retaining any architect, professional 
engineer or other technical consultcuat in connection with the 
Initial System Construction Work the name or names of said 
architect, professional engineer or other technical consultant 
shall be submitted to the Port Authority for its approval. The 
Port Authority shall have the right to disapprove any architect, 
professional engineer or other technical consultant who may be 
unacceptable to it- The Port Authority shall approve in advance 
the Permittee's contract with each such architect; professional 
engineer or other technical consultant. The Port Authority 
hereby approves any retention by the Permittee of Andrew 
Corporation, RCC Consultants, LGC Wireless emd Allen Telecom. 

(ii) (1) Prior to the commencement of .ajiy Initial 
System Construction Work at "any Port Authority Facility, the 
Permittee shall submit to the Port Authority for its. approval a 
Tenant Alteration Application (hereinafter, • *Construction 
Application"), in the form supplied by the Port Authority, and 
containing such termp. and conditions as the Port Authority may 
include, setting forth in detail by appropriate plans and 
specifications the Initial System Construction Work the Permittee 
proposes to perform at such Port Authority Facility and the 
manner of and time periods for performing such work. The data to 
be supplied by the Permittee shall identify separately each of 
the items constituting the Initial System Construction Work and 
shall describe in detail the improvements, fixtures, equipment, 
and systems to be installed by the Permittee. The plans and 
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specifications to be submitted by the Permittee shall be in 
sufficient detail for a contractor to perform the Initial System 
Construction Work and shall bear the seal of a qualified 
architect or professional engineer who shall be responsible for 
the administration of the Initial System Construction Work in 
accordance with the Port Authority's requirements. The Permittee, 
may submit a single Construction Application for each Port 
Authority Facility. Alternatively, the Permittee may submit one 
or more separate Construction Applications comprising only a 
portion of the Initial System Construction Work at such Port 
Authority Facility. All Construction Applications shall be 
submitted in compliance with the requirements set forth above in 
this paragraph. Any Construction Application that covers less 
than'-an entire Port Authority Facility shall cover an integrated, 
functdonal portion of the Initial System Construction Work at 
such Port Authority Facility which, when complete, will function 
to provide service to Carrier Users and the public without being 
dependent on any other portion of the Initial System Construction 
Work not yet completed. The Permittee may submit a Construction 
Application covering a portion of the Initial System Construction 
Work which the Port Authority shall have, approved by prior 
vnritten notice to the Permittee as eligible for inclusion in a 
separate Construction Application. In connection with ̂the-review 
by the Port Authority of the Permittee's sxibmissions under this 
Section, the Permittee shall submit to the Port Ailthority, at the 
Port Authority's request, such additional data, detail or 
information as the Port Authority may require for such review. 
Following the Port Authority's receipt of the Permittee's 
Construction ;^plication, the Port Authority shall give its 
written approval or rejection thereof, or-shall request such 
modifications thereto as the Port Authority may find necessary or 
appropriate. The Permittee shall not engage any contractor or 
permit the use of any subcontractor unless and until each such 
contractor or subcontractor, and the contract such contractor or 
subcontractor is operating under, have been approved by the Port 
Authority. The Permittee shall include in any such contract or 
subcontract such provisions as are required pursuant to the 
provisions of this Agreement and the Construction implication 
approved by the Port Authority, including, without limitation 
thereto, provisions regarding labor harmony. The Permittee has 
engaged Andrew Corporation and LGC Wireless Inc. as its 
contractors, and the Pprt Authority hereby approves such 
engagement. The Port Authority hereby approves for retention by 
such contractors, as subcontractors, the following firms: None 
Listed). 
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(2) The Port Authority shall review each 
Construction Application and all plans and specifications 
submitted by the Permittee therewith and will furnish its 
comments regarding the same to the Permittee within twenty (20) 
business days after its receipt thereof. The Port Authority will 
review and comment on any corrected, modified or amended plans 
and specifications resubmitted to the Port Authority by the 
Permittee within fifteen (15) business days after receipt of any 
such resubmission. The total of the number of business days 
actually required by the Port Authority for the review of all 
submissions and resubmissions of the Permittee's Construction 
Applications and plans and specifications for the Initial System 
Construction Work and the total of the-number of- business days 
allocated in the first two sentences of this paragraph to each 
separate Construction Application computed for all such reviews 
of the Permittee's submissions and resubmissions of all 
Construction Applications and plans and specifications for the 
Initial System Construction Work shall be iseparately ascertained 
and each of such total number of business days shall be used in 
determining whether the Permittee is entitled to a credit against 
its payment obligations xinder this Agreement, as provided for in 
subparagraph (g)(iii), below. 

(iii) (1) The Permittee hereby assumes the 
risk of loss or damage to all of the Initial System Construction 
Work prior to the completion thereof and the risk of loss or 
damage to all property of the Port Authority, its lessees and 
permittees arising out. of or in connection with the Initial 
System Construction Work. In the event of any such.loss or 
damage, the Permittee shall'forthwith repair, replace and make 
good the Initial System Construction-Work^^ind the property of the 
Fori: Authority, its lessees and permittees. The Permittee shall, 
and shall require each of its contractors to indemnify the Port 
Authority and its Commissioners, officers, agents and eî ployees 
from and against all claims and demands, just or unjust, by third 
persons (including the Commissioners, officers, agents and 
employees of the Port Authority) against the Port Authority and 
its Commissioners, officers, agents and employees, arising or 
alleged to arise out of the performance of the Initial System 
Construction Work or based upon any of the risks assumed by the 
Permittee in this Agreement or any breach hereof, and for all 
loss and expense incurred by it and by them in the defense, 
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settlement or satisfaction thereof, including without limitation 
thereto, claims and demands for death, for personal injury or for 
property damage, direct or consequential, whether they arise from 
acts or omissions of the Permittee, any contractors of the 
Permittee, the Port Authority, third persons, or from acts of God 
or the pxiblic enemy, or otherwise, excepting only claims and 
demands which result solely from the gross negligence or willful 
misconduct of the Port Authority subsequent to commencement of 
the Initial System Construction Work; provided however, the 
Permittee shall not be required to indemnify the Port Authority 
where indemnity would be precluded by Section 5-322.1 of the 
General Obligations Law of the State of New York. The Permittee 
shall ;cause each such contractor and sxjbcontractor to obtaia and 
maintain in force such insurance coverage and performance bonds 
as the Port Authority may specify, including, without limitation, 
a contractual liability endorsement to cover the indemnity 
obligations assumed by the Permittee pursuant to the provisions 
of this Section. 

(2) If so directed, the Permittee shall 
at its own expense defend any suit based upon any claim or demand 
described in subparagraph (1) above (even if such suit, claim or 
demand is groundless, false or fraudulent), and in handling such 
it shall not, without obtaining express advance, permission from 
the General Counsel of the Port Authority, raise any defense 
involving in any way the jurisdiction of the tribunal over the 
person of the Port Authority, the immunity of the Port Authority, 
its Commissioners,. officers, agents or employees, the 
governmental nature of the Port "Authority or the provision of any 
statutes respecting suits against the Port Authority. The 
Permittee shall not be liable for any fees and expenses of 
separate.; counsel representing the Port Authority, other than the 
reasonable costs of investigation. The Permittee shall not be 
liable for any settlement of any action, proceeding or suit, 
which settlement is effected by the Port Authority without the 
prior written consent of the Permittee, which shall not be 
unreasonably withheld. If the Permittee shall not grant its 
consent as provide^ above, such action, proceeding or suit shall 
thereafter be defended by the Permittee, at its sole cost and 
expense, subject to the limitations set forth above in this 
subparagraph (2), 
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(iv) The Initial System Construction Work shall 
be performed by the Permittee in accordance with the Construction 
Application and final plans and specifications approved by the 
Port Authority, shall be subject to inspection by the Port 
Authority during the progress of the Initial System Construction 
Work and after the completion thereof, and the Permittee shall 
upon direction from the Port Authority to do so, stop the 
performance of any portion of the Initial System Construction 
Work which is not being performed in accordance with the above 
and redo or replace at its own expense any Initial System 
Construction Work not done in accordance therewith. The 
Permittee shall also supply the Port Authority-with *as-built" 
drawings in such form and number as are reasonably requested by 
the Port Authority and the Permittee ̂hall--keep said drawings 
current during the Term. No changes or modifications to any 
Initial System Construction Work shall be made without the prior 
consent of the Port Authority. 

(v) Any dispute between the Port Authority and 
the Permittee regarding whether or not any Construction 
^plication submitted by the Permittee should be approved by the 
Port Authority, shall be handled pursuant to Section 26 of this 
Agreement. 

(vi) The Permittee shall pay or tause to be paid 
all claims lawfully made against it by its contractors, 
subcontractors, material suppliers and workers, and all claims 
lawfully made against it by other third persons arising out of or 
in connection with or because of the performeuiCe of the Initial 
System Construction Work, and shall cause its contractors and 
subcontractors to pay all.such claims lawfully made against them, 
provided, however, that nothing: herein.=contained shall be 
construed to limit the right of the Permittee to contest any 
claim of a contractor, sxibcontractor, material supplier or worker 
or other person and no suc^ claim, shall be considered to be an 
obligation of the Permittee within the meaning of this Section 
unless and until the same shall have been finally adjudicated. 
The Permittee shall use commercially reasonable efforts to 
resolve any such claims and shall keep the Port Authority fully 
Informed of its actions with respect thereto. Without limiting 
the generality of the foregoing, all of the Permittee's 
construction contracts shall provide as follows: *If (1) the 
Contractor fails to perform any of its obligations under this 
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Contract, including its obligation to pay any claims lawfully 
made against it by any material supplier, subcontractor, worker 
or any other third person which arises out of or in connection 
with the performance of this Contract, (2) any claim (just or 
unjust) which arises out of or in connection with this Contract 
is made against the Permittee, or (3) any subcontractor under 
this Contract fails to pay any claims lawfully made against It by 
any material supplier, subcontractor, worker or any other third 
person which arise out of or in connection with this Contract or 
if in the Permittee's opinion any of the aforesaid contingencies 
is likely to arise, then the Permittee shall have the right, in 
its discretion, to withhold out of any payment (final or 
otherwise and even though such payments have already been 
certified as due) such sums as the Permittee may deem ample to 
protect it against delay or loss or to assume the payment of just 
claims of third persons, and to apply such sums as the Permittee 
may deem proper to secure such protection or to satisfy such 
claims. All sums so applied shall be deducted from the 
Contractor's coTr̂ )ensation. Omission by the Peinuittee to withhold 
out.of any payment, final or otherwise, a sum for any of the 
a]x}ve contingencies, even though such contingency has occurred at 
the time of payment, shall not be deemed to indicate that the 
Permittee does not intend to exercise its right with: respect to 
such contingency. Neither the above provisions for the rights of 
the Permittee to withhold and apply monies nor any exercise or 
attempted exercise of, or omission to exercise, such right by the 
Permittee shall create any obligation of any kind to such 
material suppliers, subcontractors, workers or other third 
persons. Until actual payment is made to the Contractor, its 
right to any amount to be paid under this Contract (even though 
such.:paymehts have already been certified as due) shall be 
subordinate to the rights of the Permittee under this provision." 

(c) (i) The Permittee.shall not commence any Initial 
System Construction Work prior to the Commencement Date and until 
the Construction Application and plans and specifications 
covering such work, have been finally approved by the Port . 
Authority. The Permittee recognizes that its, obligation to pay 
fees, including, without limitation, the Minimum Fee, provided,, 
for in this Agreement shall commence on the Commencement Date 
even though the Initial System Construction Work has not yet .then 
been commenced or completed. . 
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(ii) Construction Application(s) for the Initial 
System Construction Work at each of the Holland and Lincoln 
tunnels shall be submitted to the Port Authority within sixty 
(60) days following execution of this Agreement. Construction 
Application (s) for the Initial System Construction Work at each 
of John F. Kennedy International Airport, LaGuardia Airport and 
Newark International Aiarport shall be siobmitted to the Port 
Authority within twelve (12) months following execution of .this 
Agreement. The Permittee shall commence the performance of the 
Initial System Construction Work at each Basic Port Authority 
Facility within thirty (30) days following the approval of the 
Construction Application with respect to-each such Basic Port 
Authority Facility and shall diligently pursue the completion of 
such Initial System Construction Work, The-Initial-.System 
Construction Work at the Basic Port Authority Facilities shall be 
completed as follows (subject' to extension for causes or 
conditions beyond the control of the Permittee) : (A) with respect 
to the Holland and Lincoln tunnels, the Initial System 
Construction Work shall be completed within six (6) months 
following execution of this Agreement, (B) with respect to John • 
P. Kennedy International Airport, LaGuardia Airport and Newark 
International Airport, the Initial System Construction Work shall 
be con^leted within eighteen (18) months following execution of 
this Agreement, si^ject to the Permittee's inability to obtain 
such access to the Basic Port Authority Facilities as is 
i-necessary to perform the Basic Port Authority Facilities 
Construction Work and to major airport terminal construction 
plans, and (C) with respect to construction work performed at any 
Additional Port Authority Facilities, within two (2) years 
following a bona fide commitment by one Cellular Carrier User and 
one PCS Carrier User with respect to any such Additional Port 
Authority Facility, provided;however'that>.the Permittee.shall 
install the System in all or part of PATH'S subterranean or • 
enclosed rail transit tubes (as distinguished from its rail 
transit lines running in open areas at ground level and all 
portions of its passenger stations) within two (2) years 
following the date when one or more Carrier Users; (1) have 
requested to use the System in all or part of the aforesaid PATH 
facilities and (ii) have agreed to pay or provide .for the payment 
of all of the costs of constructing the System in all o t the 
portion of the aforesaid PATH facilities in. which the System is 
to be constructed, such Installation obligation to pertain only 
to that part of the PATH facilities requested by; such Carrier 
Users. 
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(d) The Permittee shall be solely responsible for the 
plans and specifications used by it and for the adequacy or 
sufficiency of such plans and specifications, and all the 
iraprovements, fixtures, and equipment depicted thereon or covered 
thereby, regardless of the consent thereto or approval thereof by 
the Port Authority or the incorporation therein of any Port 
Authority recjuirements or recommendations. Nothing contained in 
any approval hereunder shall constitute a determination or 
indication by the Port Authority that the Permittee has complied 
with the applicable governmental rules, ordinances, enactments, 
resolutions, rules and orders, including but not limited to, 
those of the City of New York or the City of Newark which may 
perteiin to the work to be performed. The Port Authority shall 
have-no obligation or liability In connection with the 
performance of any of the Initial System Construction Work or for 
the contracts for the performance thereof entered into by the 
Permittee. The Permittee hereby releases and discharges the Port 
Authority, its Commissioners, officers, representatives and 
employees of and from any and.all liability, claims for damages 
or losses of any kind, whether legal or equitable, or from any 
action or cause of action arising out of or in connection with 
the performance of any of the Initial System Construction Work 
pursuant to the contracts between the Permittee and its 
contractors except for any of the foregoing caused solely by the 
grosQ negligence or willful misconduct of the Port Authority, 
The Permittee shall use commercially reasonable efforts to make 
arrangements for the extension of all warranties extended or 
available to the Permittee in connection with the aforesaid work 
to the Port Authority as well. 

'*• • (e) As between the Permittee and the Port Authority, 
the Port Authority shall be and remain responsible for the clesin-
up, removal and disposal, response or remediation of any and all 
Hazax:doue Substances which werd not placed at a Port Authority 
Facility by. the Permittee or its officers, employees, guests, 
invitees and other representatives which could subject any Person 
to liability for costs of cleanup, removal, response or 
.remediation under any Environmental Laws; provided however, the 
Port^Authority shall have the right to, direct the Permittee to 
alter the location of any Initial System Construction Work or . 
otherwise modify, the plans and specifications for any Initial 
System Construction Work in order to investigate the need for any 
cleaui-up, removal and disposal, response or remediation. The 
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Permittee shall consult with the Port Authority prior to 
preparing its plans and specifications to minimize any 
disturbance to any Hazardous Substance. 

(ii) The Permittee shall promptly advise the Port 
Authority of any environmental findings by. the Permittee during 
the performance of the Initial System Construction Work which 
suggest that any Hazardous Substance has been or may be disturbed 
by the performance of the Initial System Construction Work. The 
Port Authority shall have the right to direct the Permittee to 
stop the performance of the initial System Construction Work at 
any location where it is reasonably expected such work will 
disturb any Hazardous Substance.. The Port .Authority shall 
thereafter promptly commence the performsmce of any. appropriate 
environmental testing at such location. The.-Port .Authority and 
the Permittee shall pron^tly discuss appropriate modifications to 
the Initial-System Construction Work as provided in subparagraph 
(i), above. 

(iii) As between the Permittee and the Port 
Authority, the Permittee shall be responsible for the clean-up, 
removal and disposal, response or remediation of any and all 
Hazardous Substances which could subject any Person to liability--
for costs of clean-up, removal, response or remediation under any 
Environmental Laws and which arise, out of or result from (1) the 
use or occupancy of the System by the Permittee or its officers, 
employees, guests, invitees, contractors and other 
representatives, or (2) any acts or omissions of the Permittee or 
any of the aforesaid in connection with the System; provided that 
the Permittee shall not be responsible under this subparagraph 
(iii) with respect to any Hazardous Substances to the extent the 
Port Authority is responsible.for. such.Hazardous Substances under 
subparagraph (i) above. 

(f) The Permittee understands that there may be other 
communications and utility lines and conduits located on or \inder 
portions of one or more Port Authority Facilities where the 
Permittee will operate, the System- The Port Authority will use 
commercially reasonable efforts to make available to the 
Permittee its records.to the extent the same ,are available in an 
effort to identify to the Permittee the location of such 
communication and utility lines which may interfere with the 
Initial System Construction.Work proposed by .the Permittee. " The 
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Port Authority hereby disclaims any warranty or representation to 
the Permittee that such records are accurate. The Permittee 
agrees to design the Initial System Construction Work so as to 
eliminate-or minimize the need for relocation of any such 
communications and utility lines. If such design cannot be 
performed in accordance with Prudent Engineering and Operating 
Practice, the Permittee shall relocate and reinstall such 
communications and utility lines and conduits as necessary in 
connection with the Initial System Construction Work and restore 
all affected areas in accordance with all the terms and 
provisions of this Section. 

- (g) (1) VpOTi completion of the Initial System 
Construction Work at each Port Authority Facility, the Permittee 
shall supply the Port Authority with a certificate signed by a 
responsible officer of the Permittee and by the architect or 
engineer who sealed the Permittee's plans pursuant to the 
provisions of this Section, certifying that all of the Initial 
System Construction Work has been performed in accordance with 
the approved plans and specifications covering such work, in 
accordance with the provisions of this Agreement and i n 
compliance with all applicable laws, ordinances, governmental 
rules, regulations and orders. " The Port Authority will inspect 
the Initial System Construction Work at such Port Authority 
Facility and if the same has been completed as certified by the 
Permittee and the Permittee's architect or engineer, the Port 
Authority shall deliver a certificate to such effect to the 
Permittee within twenty (20) business days following the Port 
Authority's receipt of such certification, subject to the 
condition that all risks thereafter with respect to the 
const'ruction and installation of the Initial System Construction 
Work'̂ %nd any liability therefor for negligence or other reason 
shall be borne by the Permittee. The Permittee shall not \ise or 
permit the use of the Initial System Construction Work for the 
purposes set forth in this Agreement until such certificate Is 
received from Port Authority. 

(ii) The Permittee may wish to utilize a portion 
or portions of the System at a Port Authority Facility prior to 
the issuance by the Port Authority of the certificiate referred to 
in subparagraph (i)'above. In addition to, and without affecting 
the obligations of the Permittee under the aforesaid 
subparagraph, when a portion of t;he Initial System Construction 
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Work at a Port Authority Facility covered by a Construction 
Application pursuant to subparagraph (b) (iii), above, is 
substantially completed and is properly usable, the Permittee may 
advise the Port Authority to such effect and may deliver to the 
Port Authority a certificate of an authorized officer of the 
Permittee and of the Permittee's architect or engineer certifying 
that such portion of the Initial System Construction Work at a 
Port Authority Facility has been constructed strictly in 
accordance with the approved plans and specifications and the 
provisions of this Agreement and in compliance with all 
applicable laws, ordinances and governmental rules, regulations 
and orders and specifying that such portion of the Initial System 
Construction Work at such Port Authority Facility can be properly 
used and that the Permittee desires such use- even though the 
Initial System Construction Work has not been completed. 
Thereafter, said portion of the Initial System Construction Work 
will be inspected by the Port Authority and if the same has been 
completed as.specifled by the Permittee, the Port Authority will, 
within fifteen (15) business days following its receipt of the 
certificates of the Permittee and the. Permittee's architect or 
engineer, deliver a certificate of the Port Authority to the 
Permittee with respect to each such portion of the Initial System 
Construction Work permitting the use of such portion of the 
System for the purposes set forth in this Agreement, siabject to 
the condition that all risks thereafter in connection with the* 
construction and installation of the same and any liability 
therefor for negligence or other reason shall be borne by the 
Permittee. 

(iii) The total nuinber of business days 
actually required by the Port Authority for the inspection of the 
completed Initial System Construction Work at each Port Authority 
Facility and the delivery of its certificate, as described in 
sxobparagraphs (g) (i) and (g) (ii) , above, shall be added to the 
total number of business days actually required by the Port 
Authority for the review of all submissions and resubmissions of 
all Construction Applications and plans arid specifications as 
ascertained in accordance with the provisions of subparagraph 
(b)(ii)(2) of this Section 7. The total number of business days 
allocated to all reviews of the permittee's submissions and 
resubmissions of all Construction Applications and plans and 
specifications shall be added to the twenty (20) business days 
provided for all the Port Authority's inspections of the 
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completed Initial System Construction Work and the delivery of 
its certificate. '*In the event the total number of business days 
actually required by the Port Authority for all of the review, 
inspection and certification obligations described in 
subparagraphs (b)(ii)(2) and (g)(i) and (g)(ii), above, exceeds 
the total number of business days allocated for the performance 
of all such obligations, then the Permittee shall be entitled to 
a credit against its payment obligations next becoming due under 
this Agreement at the rate of Three Thousand Five Hvondred Dollars 
and No Cents ($3,500.00) for each such excesis business day.'-* 

(iv) The .determination provided for in 
subparagraph (g) (iii), above, shall be made once, only, effective 
as of the fifth anniversary of the date of execution of this 
Agreement, and delays thereafter occurring shall not be taken 
into consideration. in making such .determination. 

(h) Except as otherwise provided in the Carrier 
Agreement, with respect to equipment owned by Carrier Users, 
title to all fixtures and equipment (as defined in the NYUCC) 
forming a part of the System shall immediately vest in the Port 
Authority upon the first to occur of affixation to any Port 
Authority Facility or the first use of such items in System 
Operations. The Permittee shall have the right to install 
replacements for, and to modify or repair, any or'all of the 
foregoing fixtures and equipment forming a part of .the System. 
Title to such replacements shall vest in the Port Authority in 
the manner provided above. Title to the fixtures and equipment 
so replaced shall pass to the Permittee. Title to System 
software licenses, equipment warranties and service contracts, to 
the extent the terms under which the Permittee has obtain^; the 
same permit title therein to be transferred to the port 
Authority, shall vest in the Port Authority upon the execution 
thereof or at the first possible time thereafter as title thereto 
may vest in the Port Authority. , Title to all other assets 
forming a part of the System, including all intangible assets, 
shall remain vested in the Permittee. The permittee shall 
promptly execute and deliver bills of sale and all other 
documents necessary or convenient in order to evidence the 
transfer of title to the Port. Authority, of all the. items , 
mentioned in this paragraph. The Port Authority hereby grants to 
the Permittee an exclusive right to use all parts of the System 
to which title is being conveyed to the Port Authority pursuant 
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to this paragraph, which use shall be in the manner permitted by 
this Agreement. This right to use shall commence upon the 
vesting' of title to the Port Authority as hereinabove provided 
and shall continue throughout the Term. 

(i) Without limiting any of the terms and conditions 
of this Agreement, the Permittee understands and agrees that it 
shall put into effect prior to the commencement of any Initial 
System Construction Work (i) an affirmative action program and 
Minority Business Enterprise ('•MBE") program and (ii) a Women-
owned Business Enterprise ("WBE") program in accordance with the 
provisions of Schedule E, attached hereto and hereby made a part 
heredf'. The provisions of said Schedule E shall be applicable to 
the piermittee's contractor or contractors and any sxibcontractors 
at any tier of construction as well as the Permittee and the 
Permittee shall include the provisions of said Schedule B within 
all of its construction contracts so as to make said provisions 
and imdertakings the direct obligation of the Permittee's 
contractor or contractors and any subcontractors at any tier of 
construction. The Permittee shall and shall require its . 
contractor or contractors and any subcontractors at any tier of 
construction to furnish to the Port Authority such data, 
including but not litAited to, compliance reports relating to the 
operation and implementation of the affirmative action MBE and 
WBE programs called for hereunder as the Port Authority' may 
request at any time and from time to time regarding the 
affirmative action, MBE and WBE programs of the Permittee and its 
contractor or contractors and subcontractors at any tier of 
construction, and the Permittee Shall and shall also require that 
its contractor or contractors and any subcontractors at any tier 
of construction make and put into effect such modifications and 
addit̂ ions thereto as may be directed by the Port Authority 
pursuant to the provisions hereof and said Schedule E to 
effectuate the goals of the affirmative action,. MBE and WBE 
programs. . 

Section 8. Initial Svstem CapitalCost ^ 

Within thirty (30) days following the end of each ... 
calendar quarter during which any, part of l:he performance-of • the 
Permittee's Initial System Construction Work as, set forth in ,•; 
Section 7 of this Agreement shall have occurred, the-Permittise; 
shall submit a certificate certified by a responsible fiscal .; .-
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officer of the Permittee in the format specified by the Port 
Authority setting forth in reasonable detail amounts actually 
paid by the Permittee to independent contractors and amounts 
properly allocated by Port Authority Facility in accordance with 
such additional categories as may be established by the Port 
Authority from time to time by notice to the Permittee and having 
attached thereto reproduction copies of invoices of third parties 
(the total of such amounts, with respect to each Port Authority 
Facility, is hereinafter referred to as the * Initial System 
Capital Cost'.) The Permittee shall also furnish to the Port 
Authority such further information with.respect to expenditures 
srelated to the Permittee's Initial System Construction Work as 
the Port Authority may require which shall be given on such 
forms, if any, as may be adopted by the.Port Authority. 

Section 9. Governmental Requirements 

(a) The Permittee shall procure from all Governmental 
Authorities having jurisdiction-over the operations of the 
Permittee all licenses, certificates., permits or other 
authorization which may be necessary for the conduct of its 
operations. The Port Authority shall use commercially reasonable 
efforts to assist the Permittee in fulfilling such obligation and 
shall cooperate with the Permittee in obtaining all approvals 
that may be required to be obtained by the Permittee from the 
Federal Aviation Administration to operate and maintain the 
System at the Airports. 

(b) The Permittee shall pay all taxes, license, 
certification, permit and examination, fees arid excises which may 
be assessed, levied, exacted or itî osed by a Governmental 
Authority on its property, or operation hereunder or on the gross 
receipts or income therefrom, and shall make all applications, 
reports and returns required in connection therewith. If any 
bond or other undertaking shall be required by any Gtovemmental 
Authority in connection with the operation of the System, the 
Permittee shall furnish the same-and pay all other expenses in 
connection therewith. The Port Authority shall not itself impose 
on the Permittee any taxes or license, certification, permit or 
examination fees or charges. 

. (c) The Permittee shall promptly observe, comply with 
and execute, at. its sole cost and expense, the provisions of any 
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Laws which may pertain or apply to the installation, operation 
and maintenance of the System or which would be applicable if the 
Port Authority were a private corporation (including, without 
limitation, any Laws relating to electromagnetic radiation) and, 
siibject to the provisions of this Agreement, shall make any and 
all non-structural improvements, alterations or repairs that inay 
be required at any time hereinafter by any such l4aws. Subject to 
the provisions of Section 12, any structural repairs or 
replacements shall be made or done by the Port Authority at its 
expense; provided however, that if such structural repairs "would 
not be necessary except for the installation of the System, such 
structural repairs shall be made at the expense of the Permittee, 
the cost thereof to be determined on statements rendered by the 
Port • Authority to the Permittee and the sum so determined to be 
paid to the Port Authority by the Permittee. 

(d) If any Laws which relate to the physical health or 
safety of persons, including, without limitation, any Laws 
relating to electromagnetic radiation (which the Permittee 
acknowledges in all instances relate to tha physical health or 
safety of persons), shall be enacted, made, given or promulgated, 
causing or requiring alterations or changes (i) in the System, or 
liinitatioris on the use thereof, or (ii) in any Port Authority 
Facility, when the necessity therefor shall be due to an act, 
omission or violation on the part of the Permittee or any Carrier 
User, then, in any such event, after consulting with and 
obtaining the consent of the Port Authority, the Permittee shall 
expeditiously perform the work or tajce any action necessary to 
effect such alterations, changes or limitations, at the cost and 
expense of the Permittee, 

(e) The obligation of the Permittee to comply with 
govemraental requirements is not to be construed as a submission 
by the Pprt Authority to the application to itself of such 
requirements or any of them. 

Section 10. prohibited Acts . 

The Permittee shall notj (i) do or permit to be done 
anything which, in the opinion of the Port Authority, acting in a 
non-arbitrary and non-capricious manner, may be or become 
dangerous or injurious to any portion" of any Port Authority 
Facility, or to the traveling'public or "any other persons, or may 
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interfere with the operations of any persons lawfully using any 
portion of any Port Authority Facility or any other property of 
the Port Authority; (11) do or permit to be done any act or thing 
at any Port Authority Facility which will invalidate or conflict 
with any insurance policies covering such Port Authority Facility 
or any part thereof or which, in the non-arbitrary and non-
capricious opinion of the Port Authority, may constitute an 
extra-hazardous condition, so as to increase the risks normally 
attendant upon the operations contemplated by Section 2 hereof 
and the Permittee shall promptly observe, comply with and execute 
at its sole cost and expense the provisions of, any and all 
present and futtire rules and regulations, requirements, orders 
and directions of the New York Board of Fire Underwriters, the 
New York Fire Insurance Exchange, the National Board of Fire 
Underwriters, the Fire Insurance Rating Organization of New . 
jersey and any other board.or organization exercising or which 
may exercise similar functions, which may pertain or apply to the 
operations of the Permittee at any Port Authority Facility 
including without limitation, and subject to and in accordance 
with the provisions of this Agreement, the making of any and all 
improvements, alterations or repairs at such Port Authority 
Facility that may be required at any time hereafter by any such 
present or future r u l e , regulation, requirement,, order or 
direction, and if by reason of any failure on the part of the 
Perroittee to comply with the provisions of this Section, any 
insurance rate at any Port Authority Facility, shall at any time 
be higher than it otherwise would be, then the Permittee shall 
pay to the Port Authority on demand that part of all insurance 
premiums paid by the Port Authority which shall have been charged 
because of such violation or failure by the Permittee; (iii) use 
the System in any manner which will, in the nOn-arbitrary and 
non-capricious opinion of the Port Authority, endanger, hamper or 
be harmful to the operation of any Port Authority Facility, 
including any operation of the signals, communication facilities 
and other appurtenant equipment of the Port. Authority. Upon 
notice to the Permittee by the Port Authority that any of its 
operations interferes with the operations of any Port Authority 
Facility, the Permittee shall forthwith cease such operations or 
otherwise cure such interference. . , 

Section 11. Maintenance and Repair 

. (a) Without limiting or affecting any other term or 

-42-



provision of this Agreement, the Permittee shall be solely 
responsible for the design, adequacy and operation of all 
utility, mechanical, electrical, communications and other systems 
comprising the system and shall do all preventive maintenance and 
tnake all repairs, replacements, rebuilding (ordinary or 
extraordinary, structural or non-structural) and painting 
necessary to keep such systems and all other in^irovements, 
additions., fixtures, finishes, decorations emd equipment made or 
installed by the Permittee (whether the same involves structural 
or non-structural work) in the condition they were in when made 
or installed except for reasonable wear which does not adversely 
affect the functioning of the System or the efficient or proper-
utilization of any part of. any Port Authority Facility, provided 
however that any such maintenance, repairs, replacements, 
rebuilding, or painting necessitated by a casualty shall be 
governed solely lay the provisions of Section 12 of this 
Agreement. 

(b) As between, the- Permittee and the Port Authority, 
responsibility for the clean-up, removal and disposal, response 
or remediation of any Hazardous Substances discovered by the 
Permittee at a Port Authority Facility during the course of 
performing its maintenance and repair obligations pursuant to 
this Section siibsequent to the completion of the Initial System 
Construction Work shall be determined in accordance with the. 
provisions of paragraph (e) of Section 7 of this Agreement. The 
Permittee shall promptly comply with the provisions of 
subparagraph (e) (ii) of said Section 7 in the event that during 
the performance of its maintenance and repair obligations at a 
Port Authority Facility pursuant to this Section it discovers or 
has -reason to suspect the presence of any Hazardous Substance, 

(c) The Permittee shall be liable for the cost of 
repairing, replacing, rebuilding, and painting all or any part of 
any Port Authority Facility, including but not limited to Port 
Authority property located at such Port' Authority Facility, which 
may be damaged or destroyed by the acts or omissions of the 
Permittee, any Carrier User or the officers, employees, agents, • 
representatives, contractors, or invitees of the Permittee or any 
Carrier User. The Permittee shall expeditiously effectuate any 
such repairs to the property of the Port Authority the Permittee 
is required to undertake hereunder, at the direction of the Port 
Authority and in accordance with all the requirements and 
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procedures of this Agreement. 

(d) ,The Permittee shall have a right of access to and 
through each Port Authority Facility where any portion of the 
System is installed, subject to whatever limitations may be 
imposed upon the Port Authority in any lease, permit or other 
agreement entered into with any lessee, permittee or other 
occupant at such Port Authority Facility, for the purpose of 
inspecting, repairing and maintaining the Permittee's cables, 
wires, connections and equipment, provided however that, except, 
in cases of emergency, such inspecting, repairing and maintaining 
shall be performed by the Permittee and its agents or employees 
only under the supervision or with the consent of a duly 
authorized representative of the Port Authority and any other 
affected lessee, permittee or other occupant umless otherwise 
approved by the Port Authority and any such affected lessee, 
permittee or other occupant and only at such times and in such 
manner as will not unreasonably interfere with the operation of 
the Port Authority Facility. Where consistent with the regular 
operating schedules of Port Authority Facilities in which the 
System is installed, the Pennittee may have access to such Port 
Authority Facilities on a twenty-four (24)-hour per day, three 
hundred sixty-five (365)-day per year basis. Such inspection, 
repair and maintenance work performed by the. permittee shall be 
at all times subject to the rules and regulations 'of the Port 
Authority including those governing access to and security 
measures at such Port Authority Facility. The Permittee shall 
give the Manager of the. Port Authority Facility at least three' 
(3) days' advance notice of its intention" to perform any 
inspection, maintenance, or repair work, -except in cases of 
emergency.- "Such notice shall be given to the Manager of the Port 
Authority Facility in the manner reasonably specified from time-
to-time by such Facility Manager. In," the exercise of its rights 
of access to a Port Authority Facility at which-tolls are 
charged,-the Permittee shall not be required to-pay tolls at such 
Port Authority Facility. 

(e) To the extent consistent with its other 
priorities, the Port Authority, will respond in a commercially 
reasonable manner to reasonable requests made by the Permittee 
for assistance in performing the Permittee • s maintenance and 
repair obligations.. Such requests shall be made in writing to 
the Manager Of the Facility. 
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Section 12. Casualty 

(a) In the event that, as a result of any casualty, 
the System or any other part of any one or more Port Authority 
Facilities is damaged so as to render the System inoperable at 
such Port Authority Facility or Facilities, then the Port 
Authority shall advise the Permittee within twenty (20) days 
after the occurrence of such casualty of the anticipated time 
necessary to complete the repairs and rebuilding of the Port 
Authority Facility in question, and: 

(i) if the Port Authority, acting in good faith, 
- - finds that the necessary repairs or, rebuilding can be 

completed within ninety (90) days after the occurrence 
" of the damage, the- Port Authority shall repair or 

rebuild with due diligence to a condition substantially 
equivalent to the condition existing immediately prior 
to the fire or other casualty, and subject to the 
provisions of paragraph (e) of this Section 12*, the 
Minimum Fee payable under this Agreement shall be 
equitably abated only for the period from the 
occurrence of the damage to the earlier of: (i) ten 
(10) days after the date of completion of the repairs 
or rebuilding, or (ii) the resumption of System 
Operations by the Permittee in the Port Authority 
Facility in question, or the damaged portion thereof, 
as the case may be; 

(ii)' if the Port Authority, acting in good faith, 
finds that such repairs and rebuilding cannot be 

•̂'' Completed within ninety OO) days after the occurrence 
•" of the damage, then the Port Authority shall at its 
'J*- option: .(1) proceed with due diligence to repair or to 

rebuild the Port Authority Facility in question to a 
condition substantially equivalent to the condition 
existing immediately prior to the fire or other 
casualty, in which case the Minimum Fee payable under 
this Agreement shall be equitably abated only for the 
period from the occurrence of the damage to the.earlier 
of . (x) ten (10) days after the completion of the . ... ! 
repairs or rebuilding or (y) the, resumption of System, 
Operations by .the Permittee in the Port Authority ... 
Facility in question, or the damaged.portion thereof, 
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as the case may be or (2) terminate this Agreement only 
with respect to the Port Authority Facility in 
question, with the same force and effect as if the 
effective date of termination were the original 
expiration date provided in this Agreement, except as 
provided in paragraph (c), below. 

(b) In the event a Port Authority Facility is damaged 
by fire or other casualty under the circumstances described under 
subparagraph (a)(ii), above, and provided the Port Authority has 
not elected to terminate this Agreement with respect to such Port-
Authority Facility as provided in clause (2) of subparagraph 
<a)(ii), above, then the Pexnittee shall have the right to 
terminate with the same force and effect as if the effective date 
of termination were the original expiration date set forth in 
this Agreement with respect to the Port Authority Facility in 
question, provided that within ten (10) days after receipt of the 
Port Authority's statement of the anticipated repair and 
rebuilding completion date, the Permittee shall give to the Port 
Authority a notice of termination to be effective ten (10) days 
after the date of the giving of such notice, piy>vided further 
however. that the Permittee shall not be entitled to terminate 
this Agreement with respect to such Port Authority Facility, or ..... 
Facilities as are affected by the casualty if the Permittee is 
Under notice of default from the Port Authority as to which any 
applicable period to cure has passed, or under notice of 
termination from the Port Authority either on the date of the 
giving of its notice of termination pursuant to this Section to 
the Port Authority or on the effective date thereof. 

(c) In the event of termination pursuant to this 
Section with respect to one or more, but less than all. Port 
Authority Facilities in which the Permittee operates the System, 
this Agreement shall be terminated only with respect to such Port 
Authority Facilities and the Minimum Fee payable under this 
Agreement shall be equitably abated. . After any such termination, 
if the Port Authority has made a formal determination to repair 
or replace such Port Authority Facility within two (2) years 
following the occurrence of the casualty, the Permittee's rights 
to operate the System in such Port Authority Facility shall ba 
reinstated as if the termination of this Agreement with respect 
to such Port Authority Facility had not occurred, provided tliat -
the Permittee shall advise the Port Authority in writing of its 
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desire to have its rights to operate the System in such Port 
Authority Facility reinstated within sixty (60) days after 
receipt of notice from the Port Authority that the Port Authority 
has made such formal determination to repair or replace such Port 
Authority Facility. If the Permittee does not so notify the Port 
Authority of its desire to have its rights reinstated, then, the 
Port Authority shall, be free to implement any kind of 
telecommunications network access system it may desire at such 
Port Authority Facilities either by itself or through an 
agreement with one or more contractors or permittees. Except as 
provided above in this paragraph (c) with respect to one or more 
but less than all Port Authority Facilities, in the event of 
termination with respect to all Port Authority Facilities in 
which the Permittee operates the System, this Agreement shall 
cease and expire as if the.effective date of termination stated 
in the notice were the date originally stated herein for the 
expiration of this Agreement, and the Port Authority shall be 
free to implement any kind of telecommunications network access • 
system it may desire. Termination of this Agreement in whole or. 
in part shall, hot relieve the Permittee of any obligations or 
liabilities which shall have accrued on or before the effective 
date of termination stated in the notice of termination, or which 
shall mature on such date. - - , . _ . _ . 

(d) The parties hereby stipulate that as to any Port. 
Authority Facility located in the State of New Jersey (or the 
portion of any bi-state Port Authority Facility located in the 
State of New Jersey) neither the provisions of Titles 46:8-6 and 
46:8-7 of the Revised Statutes of New Jersey nor those of any' 
other similar statute, shall extend or apply to this Agreement, 
and aa to any Port Authority Facility located in the State of New 
York'''^or the portion of any bi-state Port Authority Facility 
located in the State of New York) neither the provisions of 
Section 227 of the Real Property Law of New York, nor those of • 
any other similar statute shall extend or apply to this 
Agreement. 

(e) In the event the damage to the.Port Authority 
Facility resulting from a casualty caused by the fault of the 
Permittee, any Carrier User or the officers, employees, agents^ 
representatives, contractors^ or invitees of the Permittee or -aî y 
Carrier User or other persons doing business with the Permittee 
or any Carrier User, then, notwithstanding the provisions of : 
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paragraph (a), above, the Permittee shall not be entitled to an 
abatement of the Minimum Pee payable under this Agreement. 

Section 13. Indemnity 

(a) The Permittee shall indemnify and hold harmless 
the Port Authority, its Commissioners, officers, agents, 
representatives and employees from all claims and demands of 
third persons, including but not limited to those due to death or 
personal injuries or for property damage arising: (1) out of any 
default of the Permittee in performing or observing any terra or 
provision of this Agreement, (ii) out of the use of any Port 
Authority Facility by the Permittee or by others with its 
consent, (iii) out of any of the acts or omissions of the 
Permittee, any Carrier User or Paging Carrier User or the 
officers, employees, agents, representatives or contractors of 
the Permittee or any Carrier. User or Pager Carrier User other 
than the officers, employees, agents, representatives, and 
contractors of the Port Authority, unless such employees, agents, 
representatives o x contractors of the Port Authority are engaged 
in the performance of - an act or obligation which the Permittee 
has agreed to pay for, or (iv) out of the Installation, 
maintenance, operation, repair, existence or removal of any part 

.of the System. Nothing herein set forth is intended to require 
the Permittee to indemnify the Port Authority, its Commissioners, 
officers, agents, contractors, representatives and employees from 
any claims or demands of third persons arising Out of the gross 
negligence or willful misconduct of the Port Authority, its 
Commissioners, officers, agents, contractors, representatives and 
employees, 

(b) If so directed, the Permittee shall at its own 
expense defend any suit based-upon any. such claim or, demand (even 
if such suit, claim or demand is groundless, false or 
fraudulent) , and in handling such it shall not, without obtaining 
express advance permission from the (General Cotonsel of the Port 
Authority raise any defense involving in any way the jurisdiction 
of the tribunal over the person of the Port Authority,. the 
Imraimlty of the Port Authority, its Commissioners,, officers, 
agents or employees, the governmental nature of the Port . . 
Authority or the provision' of any,statutes respecting suits 
against the Port Authority. The Permittee shall not be liable 
for any fees and expenses of separate counsel representing the 
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Port Authority, other than the reasonable costs of investigation 
The Permittee shall not be liable for any settlement of any 
action, proceeding or suit, which settlement is effected by the 
Port Authority without the prior written consent of the 
Permittee, which shall not be unreasonably withheld. If the 
Permittee shall.not grant its consent as provided above, such 
action; proceeding or suit shall thereafter be defended by the 
Permittee, at its sole cost and expense, subject to the 
limitations set forth above in this paragraph (b) . 

Section 14. Consequential Damages 

Neither the Port Authority nor the Permittee shall in 
any event be-liable to the other party hereto for consequential 
damages suffered by (1) the Permittee or any Carrier User or the 
officers, employees, agents, representatives, contractors, or 
invitees of the Permittee or any Carrier User or other persons 
doing business with the Permittee or any Carrier User, or (ii) 
the Port Authority, its Commissioners, officers, agents or 
employeesi on account of the interruption of the Permittee's 
services or the services of any Carrier User from any cause 
whatsoever. 

Section 15. Port Authority's Right of Relocation 

(a) The Port Authority shall have the right to require 
the Permittee to relocate all or any portion of the System 
installed at any one or more of the Port Authority Facilities in 
the event (i) any portion of the System constructed by the 
Permittee shall obstruct =the access of the Port Authority, its 
officers,, employees^, agents, representatives or contractors, to 
port̂ «e6hs of the Port Authority Facility in question or shall 
substantially interfere with the conduct by the Port Authority of 
the regular operations of the said Port Authority Facility or 
(ii) the Port Authority, and/or any lessee, permittee or other 
occupant at any Port Authority Facility, shall determine that 
demolition, rebonstruction, rebuilding, enlargement or addition 
to any Port Authority Facility shall be required.or shall be 
desirable in its or their own interest or in the interest of the 
general public. 

• • (b) In the exercise of its right under paragraph (a), 
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above, the Port Authority shall; 

(i) deliver to the Permittee a detailed plan for 
the relocation work the Port Authority proposes to 
require the Permittee to.perform (including,, but not 
limited to specifying an alternative location for the 

. portion, or all, of the System to be relocated) not 
later than sixty (60) days prior to the date on which 
the Port Authority requires the Permittee to commence 
such relocation work (or, with respect to any such 
relocation work that is required to prevent imminent 
injury to any person, loss of life, or damage to 
property having a significant monetary value, such 
shorter period that is reasonable xinder the 
circumstances then existing) or, with respect to work 
to be performed of a minor, non-structural nature, not 
later than thirty (30) days prior to the required 
relocation work commencement date); 

(ii) consult with the Perroittee during the 
applicable period with respect to any changes or . 
modifications proposed by the Permittee to improve the 
technological feasibility of the relocation and the 
suitability of the proposed alternative location, and 
during the aforesaid period, permit the Permittee to 
conduct any reasonably required tests in order to 
determine the most efficient technologically feasible 
means of performing such relocation, any. such tests to 
be conducted by the Permittee so as to minimize . 
interference- with the regular operations of the..Port 
Authority Facility in question; and 

(ill) permit the Permittee to remove iany.affected 
portions of the System in the event the Port Authority 
intends to perform demolition work. 

(c) The relocation work shall b^ commenced by the 
Permittee not later than the expiration of the aforesaid sixty 
(60)-day period, as the same may be extended p.B provided above in 
subparagrajph (b) (ii),. and shall be .performed expeditiously.by the 
Permittee:and its agents.and Port Authority-approved.contractors 
(i) ̂ Ĵfeto-S04̂ -̂ :fi<>sfeiand̂ 3«p̂  (ii)̂ :in 
accordance with a Tenant Alteration Application and .plans and 
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specifications prepared or approved by the Port Authority 
covering all phases of the relocation work and (iii) using 
Prudent Engineering and Operating Practices so as not to cause 
any permanent physical damage to, or unreasonable disruption or 
interference with the regular operations of, the Port Authority 
Facility in question. 

(d) In the event the Port Authority exercises its 
right of relocation under this Section at any Port Authority 
Facility, the Minimum Fee payable by the Permittee under this 
Agreement shall be equitably abated based on the p r o r a t a portion 
of System Operations conducted at such- Port Authority Facility 
only''for the period of any eesfe^tlW of System :Operations 
•^attributable solely tb'tHe'''Ê î btraaiica ̂ df̂  t M relociatiion worfe', 

(e) The provisions of subparagraph (b)(iii) of Section 
7 of this Agreement shall be applicable with respect to the 
Permittee's performance of any relocation work and in performing 
any such relation work, the Permittee shall be required to comply 
with all requirements and obligations set forth in said 
subparagraph (b)(iii). 

(f) The sixty (60>-day period and the thirty (30).- day 
period referred, to above in subparagraph (b) (i) may be extended 
by an additional thirty (30) days.upon the request of the 
Permittee and upon a reasonable showing of need therefor. 

Section 16. In-Kind Services 

(a) During the Term,- the Permittee shall furnish to 
the-Port Authority equipment- and services (the *In-Kind 
Searvices') valued at Five Hundred Thousand Dollars and No Cents 
($5Od?O00.00) (the "In-Kind Services Budgeted ftmount') to the 
extent the same are requested in writing by the Port Authority. 
The In-Kind Services shall consist either of equipment which is 
of a kind utilized in connection with the System or services 
which are furnished through use of the System and shall be 
subject to any limitations, conditions or restrictions imposed by 
any Laws. The cost of the In-Kind Services to be applied to. the 
In-Kind Services Budgeted Amount shall be based on the actual 
out-of-poCkefcostis payable by the Permittee to unaffiliated... 
third parties on an incremental cost basis but may include 
amounts representing^ the Permittee's internal overhead costs not 
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exceeding ten percent (10%) of the amount of the Permittee's 
actual out-of-pocket costs. 

(b) The Permittee shall submit to the Port Authority 
on a quarterly basis, or more often if requested by the Port 
Authority in writing, a written report stating the cost of In-
Kind Services emended to date in accordance with paragraph (a), 
cibove, setting forth in reasonable detail amounts actually paid 
to independent cdntractors and amounts properly allocated to In-
Kind Services In accordance with such categories as may be 
established by the Port Authority from time-to-time by notice to 
the Permittee and having attached thereto reproduction copies of 
invoices of third parties and evidence of ..payment of said 
invoices. 

Section 17. • Limitation oi> Service bv Others 

Except as and to the extent the Port Authority has 
otherwise agreed/ prior to June 30, 1998, with any lessee, 
permittee or other occupant at any Port Authority Facility, the 
Port Authority shall not permit the installation of any equipment 
which permits the transmission or reception, in the portions of 
any Port Authority Facility where any portion of the System is or 
may be installed pursuant to this Agreement, of voice, data or 
video by members of the public (but excluding therefrom any 
transmission or reception of voice, data or video among 
eu^loyees, contractors and agents of a lessee or permittee of the 
Port Authority) haying customer relationships with any provider 
of Commercial Mobile Service, Personal wireless Service, Local 
Multipoint Distribution Service or any Satellite-based 
Communications Service. The .limitation contained in the 
foregoing sentence shall only be applicable-in instances in which 
the final delivery to the end user at a Port. Authority Facility 
is made on a wireless basis. The only radio spectra to which ' 
this limitation shall be applicable are those: (i) identified in 
Exhibit C or (ii) now or hereafter allocated or assigned under 
Federal Law to a Commercial Mobile Service, Personal Wireless 
Radio Service, Local Multipoint Distribution Service, or 
Satellite-based Communications Service. „ In no eyent shall the 
Permittee be afforded any rights to any roof top areas, 
facilities, structures or installations at the Wprld Trade Center 
and elsewhere at th6 World Trade Center, except (1) such point-
to-point microwave transmitters, receivers.and other.equipment 
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installed by the Permittee that are necessaiy for, and used only 
in connection with the System and (ii) at the shopping concourse 
and PATH Station levels. 

Section 18. Condemnation 

(a) In any action or proceeding instituted by any 
governmental or other authorized agency or agencies for the 
taking for a public use of any interest, temporary or permanent, 
in all or any part of any Port Authority Facility in which a 
portion of the System is located. Or in case of any deed, lease 
or other conveyance in lieu thereof (all of which are in this 
Section referred to as a "Taking or Conveyance") the Permittee 
shall not be entitled to assert any claim to any compensation, 
award or part thereof made or to be made therein or therefor or 
any claim to any consideration paid therefor, or to institute any 
action or proceeding or to assert any claim against siich agency 
or agencies or against the Port Authority for or on account of 
any such .Taking or Conveyance, except for the possible claim to 
an award for trade fixtures constituting a portion, of the System 
owned, and installed by the Permittee and/or an award for moving 
expenses if (i) such claim is then allowed b y law. and (ii) such 
award is made separate and apart from the award made or to be 
made to the Port Authority in such proceeding and any such award 
to the Permittee will not directly or indirectly reduce the 
amount, of any conr^nsation payable to the Port Authority, it 
being tmderstood' and agreed between the Port Authority and the 
Permittee that the Port Authority shall h e entitled to any and 
all other compensation • or award made or to be made or paid, free 
of any claim or'right of the Permittee. No taking by or delivery 
to any Governmental Authority under this paragraph (a) shall be 
or be: construed to be an eviction of the Permittee or be the 
basis for any claim by the Permittee for damages, consequential 
or otherwise. 

(b) in the event of a Taking or Conveyance by any 
governmental or other authorized agency or agencies which renders 
the S y s t e m unusable at the Port Authority Facility where the 
Taking or Conveyance has occurred, then this Agreement shall, as 
of the date possession is taken from the Port Authority fay such, 
agency or agencies, cease and terminate with respect, to such Port 
Authority ,Faciiity in the same tncuiner and with, the same effect as 
if the'Term had on that date expired and the Minimum Fees under 
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this Agreement shall be equitably abated, unless the Permittee 
shall within thirty (30) days of the aforesaid effective date of 
such Taking or Conveyance notify the Port Authority that it 
intends to restore the System at the portion of such Port 
Authority Facility not subject to a taking or conveyance in 
accordance with the procedures set forth in Section 38 below and 
thereafter promptly commences and pursues to completion the 
installation of all equipment necessary. There shall be no 
adjustment of the fee payable under this Agreement in the event 
the Permittee elects to so restore the System. 

(c) It is understood and agreed that the reference in 
this Section to a "governmental or other authorized ̂ agancy or 
agencies* shall not be deemed to include or refer to the Port 
Authority. 

Section 19. ftssionment and Sublease 

(a) During the Term, the permittee covenants and 
agrees that it will not sell> assign, transfer, mortgage, pledge, 
hypothecate, encumber, or in any way convey or dispose of the 
System, or this Agreement or any part thereof, or any rights 
created. thereby, or any part thereof, or any license or-other - •• 
interest of the Permittee therein, except as provided in 
subparagraph (a) (v) of Section 20 and in Section 25, without the 
prior written consent of the Port Authority. 

(b) The Permittee may, in the course of its business 
and the conduct of its operations hereunder permit the use of 
portions of the System by carrier Users. All Carrier Users shall 
use the System for the purpose set forth in. Section 2 of this 
Agreement and its Carrier User Agreement, -Whether-or not 
expressly set forth therein; all Carrier User Agreements shall in 
all respects be subject to the terms a n d conditions of this 
Agreement, . . 

(c) Without in any way affecting the obligations of 
the Permittee under this Agreement, all acts and omissions of the 
Carrier Users and Paging Carrier Users shall be deemed acts and 
omissions of tha Permittee, hereunder, but notwithstanding the . 
foregoing, the Permittee shall not )>e or be deemed to be in 
default to the extent that Euiy of the foregoing shall constitute 
a breach hereof if the causes thereof are beyond the control of 
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the Permittee, or if the Permittee shall have commenced to remedy 
said default within twenty (20) days after receipt of notice 
thereof from the Port Authority and continues diligently to 
pursue such remedy without interruption; 

(d) Except in accordance with the provisions of this 
Section, the Permittee shall not sublet or otherwise make 
available to any third party any of its rights under this 
Agreement. 

Section 20. Termination 

••••(a) If any one or more of the following events shall occxir: 

(i) The Permittee shall become insolvent, or shall 
take the benefit of any present or future insolvency 
statute, or shall make a general assignment for the benefit 
of creditors, or file a volimtary petition in bankruptcy or 
a petition or answer seeking an arrangement or its 
reorganization or the readjustment of its indebtedness under 
the federal ban3cruptcy laws or \uider any other law or 
statute of the United States or of any State thereof, or 
consent to the appointment of a receiver, trustee, or 
liquidator of all or substantially all its property; or 

(ii) By order or decree of a court the Permittee shall 
be adjudged bankrupt or an order shall be made approving a 
' petition filed by any of the creditors or, if the ̂ Permittee 
is a corporation, by any of the stoc)cholders of the 
^Permittee, seeking its reorganization.or the readjustment of 
its indebtedness \uider the federal'banicruptcy laws or under 
"any law or statute of the United States or of any State 
"thereof; or 

(iii) A petition under any part of the Federal, 
bankruptcy laws or an action under any present or future 
insolvency law or statute shall be filed jagainst the 
Permittee and ehiall not be dismissed or vacated within sixity 
{60) days after the filing thereof; or 

(iv) Except to the extent permitted under Section 19 of 
this Agreement, the interest or estate of the Permittee 
under this Agreement sliall be transferred to, pass to, or 
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devolve upon, by operation of law or otherwise, any other 
person, firm or corporation; or 

(v) The Permittee, if a corporation, shall, without 
the prior consent of the Port Authority become a possessor 
or merged corporation in a merger, a constituent corporation 
in a consolidation, or a corporation in dissolution unless 
the corporation resulting from a merger or dissolution has a 
financial standing as of the date of the meirger or 
consolidation at least as good as that of the Permittee, by 
which is meant that its ratio of current assets to current 
liabilities, its ratio of fixed assets to fixed liabilities 
and its tcmgible net worth shall each be at least as 
favorable as that of the Permittee; or . 

(vi) By or pursuant to, or under authority of any 
legislative act,, resolution or rule, or any order or decree 
of any court or government board, agency or officer, a 
receiver, trustee, or liquidator shall take possession or 
control of all or substantially all the property of the , 
Permittee, or any execution or attachment shall be issued 
against the Permittee or any of its property, whereupon 
possession of any part of the System shall be taken by 
someone, other than the Permittee, and any such possession or 
control shall continue in effect, for a period of at least 
thirty (30) days; or 

(vii) Any lien is filed against the System or any part 
thereof because of any act or omission of the Permittee and 
is not bonded or discharged within thirty (30) days; or 

(viii) The Permittee shall fail, duly and punctually to 
pay the fees or to make any other payment required hereimder. 
when dufeto the Port Authority and such failure-continues 
for a period of ten (10) days after the Permittee's actual 
receipt of a notice of default thereof from the Port 
Authority; or 

(ix) The Permittee shall fail to keep, perform .and . 
observe each and every other promise, covenant and agreement 
set forth in this Agreement on its part to be kept, 
performed, or observed, which failure has a material adverse 
effect on the System or the ability of the Port Authority to 
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operate the Port Authority Facilities and is not cured by 
the Permittee within thirty (30) days after actual receipt 
of notice of default thereof from the Port Authority (except 
where fulfillment of its obligation requires activity over a 
period of time, and the Permittee shall have commenced to 
perform whatever may be required for fulfillment within ten 
(10) days after receipt of notice and diligently continues 
such performance without interruption except for causes 
beyond its control); 

then upon the occurrence of any such event or at any time 
thereafter during the continuance thereof, the Port Authority may 
by twanty (20) days' notice terminate this Agreement, such . 
termination under this Section to be effective upon the date 
specified in such notice. 

(b) No acceptance by the Port Authority of fees or 
other payments in whole or in part for any period or periods 
after a default in any of the terms, covenants and conditions to 
be performed, kept or observed b y the Permittee shall be deemed a 
waiver of any right on the part of the Port Authority to 
terminate this Agreement. 

(c) No waiver by the Port Authority of any default on 
the part of the Permittee in performance of any of the terms, 
covenants or conditions hereof to be perfo3nned, kept or observed 
by the Permittee shall be or be construed to be a waiver by the 
Port Authority of any other or subsequent default in perfoinnance 
of any of the said terms, covenants and conditions. 

" (d) The rights of termination described above shall be 
in addition to any other rights of termination provided in this 
Agreement and in addition to any rights and remedies that the 
Port Authority would have at law or in equity consequent upon any 
breach-of this Agreement by the Permittee, and the exercise by 
the Port Authority of any right of termination shall be without 
prejudice to any other such rights and remedies. 

Section 21. Right of Use Upon Termination 

(a) Siibject to Section'25, in ;the event the Port 
Authority terminates this Agreement pursuant to Section 20 hereof 
during either the Initial Term or the Renewal Term, the Port 
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Authority shall, at no cost or expense to the Port Authority, 
either: (l) direct the Permittee to remove the System or the 
portions thereof designated by the Port Authority, or (2) operate 
the System or any portion or portions thereof as are not so 
removed free and clear of any claim of ownership by the Permittee 
including all the Permittee's rights to all Carrier Agreements, 
System software licenses, equipment warranties and service 
contracts. 

(b) (i) The rights of the Port Authority under 
paragraph (a), above, to use the.System shall not in any manner 
affect, alter or diminish any of the obligations of the Permittee 
under this Agreement, and shall in no event constitute an 
acceptance of surrender of this Agreement. 

• (11) The rights of the Port Authority under 
paragraph (a), above, to use the System shall include the right 
of the Port Authority to use and\or operate the System or any 
portion thereof and the right to continue i n effect the terms and 
provisions of the Carrier Agreements or to enter into a new 
agreement with any Person to use and\or operate the System or any 
portion thereof for a period of time the same as or different 
from the balance of the Term (including the Renewal Term) - • - - - -
remaining under this Agreement, and on terms and conditions the 
same as or different from those set forth in this'Agreement. The 
Port Authority shall also, upon termination pursuant to the said 
Section 20, or otherwise upon the exarcise of Its rights pursuant 
to this Section, have the right to repair or to make physical or 
other changes, in the System, including changes which alter its 
wireless telecommunications and other electronic characteristics, 
without affecting, altering or diminishing the obligations of the 
Permittee under this Agreement. 

Section 22. Waiver of Redemption 

-The Permittee hereby waives any and all rights of 
redemption, granted by or under any present or future law, 
arising in the ;event in the event the Port Authority obtains or 
retains possession of the System in any lawful manner. 

Section 23. Remedies_to be Non-exclusive 

All remedies provided in this Agreement shall be deemed 
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cumulative and additional and not in lieu of or exclusive of each 
other or of any other remedy available to the Port Authority at 
law or in equity. 

Section 24. Surrender 

(a) Upon the expiration or termination of this 
Agreement, the Permittee covenants and agrees to yield and 
deliver the System peaceably to the Port Authority free and clear 
of any claim of ownership by the Permittee, including the rights 
to all Carrier Agreements, System software licenses, equipment 
warranties and service contracts, without any.further act or deed 
by the Permittee. The Permittee shall promptly execute and , . 
deliver assignments, bills of sale and all other documents 
necessary or convenient in order to evidence the rights of the 
Port Authority therein, including title to ail System software 
licenses, equipment warranties and service contracts. Such right 
to use the System shall not in ajxy manner affect, alter or 
diminish any of the obligations of the Permittee under this 
Agreement. Upon the expiration or termination of this Agreement, 
the Permittee shall deliver the System; to the Port Authority 
promptly and in goOd condition, such reasonable wear excepted as 
would not adversely affect or interfere with, its proper operation 

.under this Agreement. 

(b) The Permittee shall have the right at any time 
during the Term to remove a portion or portions of the System 
consisting of its equipment or other personal property from the 
Port Authority Facility where the same has been installed 
provided that the Permittee shall install suitable replacements 
therefor as is necessary for System Operations. Furthermore, 
except as may otherwise be provided in Section 6 (b), upon the 
expiration or sooner termination of this Agreement "the Permittee 
stiall promptly remove the System, if so directed by the Port 
Authority, and title thereto shall thereupon vest in the 
Permittee, including the rights to all System software licenses, 
equipment warranties and service contracts, without any further 
act or deed by the Permittee. The Port Authority shall promptly 
execute and deliver bills of sale and all other documents 
necessary or convenient in order to evidence any such transfer of 
title to the Permittee. 
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(c) If the Permittee shall fall to remove the System 
within 60 days after receiving written direction to do so from 
the Port Authority pursuant to the provisions of this Section, 
the Port Authority may remove the System or a portion or portions 
thereof to a public warehouse for deposit or retain the same in 
its own possession, and, in either event, may dispose of the same 
as waste material or sell the same at public auction, the 
proceeds of which shall be.applied first to the expenses of 
removal, storage and sale, second to any sums owed by the 
Permittee to the Port Authority, with any balance remaining to be 
paid to the Permittee; if the expenses of such removal, storage 
and sale shall exceed the proceeds of sale, the Permittee shall 
pay such excess to the Port Authority on demand. Without 
limiting any other term or provision, of this Agreement, the • 
Permittee shall indemnify and hold harmless the Port Authority, 
its Commissioners, officers, agents, employees and contractors 
from all Claims of third persons arising out of the Port 
Authority's removal and disposition,of property pursuant to this 
Section, including claims for conversion,' claims for loss of or 
damage to property, claims for injury to persons (including 
death), and claims for any other damages, consequential or 
otherwise. 

Section 25. Project Flnanci|iQ 

For purposes of this Section, the following terms shall 
have the following meanings: 

••Default Available Cash' shall mean, during any period 
commencing on the date on which the Project Lender gives a 
Project Lender Election Notice to the Port Authority and ending 
on the date on. which all past due fees payable to the Port 
Authority shall have been paid in full, all Gross Receipts 
received or controlled by the Project Lender in lieu of their 
receipt by the Permittee with respect to the System or this 
Agreement, less the costs of operating the System and maintaining 
the System in good operating condition. 

^Interim System.Operator" shall mean any Person selected by 
the Project Lender and engaged under binding contract with the 
Project Lender to operate and maintain the System at the cost and 
expense of the Project Lender as provided in this Agreement, 
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provided, however, any Interim System Operator shall be subject 
to the prior written approval of the Port Authority, such 
approval not to be unreasonably withheld. In determining 
whether to issue such approval, the Port Authority shall only 
consider whether such Person has sufficient experience in 
operating and maintaining, equipment similar to that utilized in 
the System on a basis consistent with the standards set forth in 
this Agreement, whether the scope of work of the engagement, 
including sufficiency of staffing levels, is reasonably 
appropriate and whether such Person has a reputation for honesty 
and integrity. 

*Loan Agreement* shall mean a single agreement between 
the Permittee and the Project Lender for the borrowing of ftuids 
byithe Permittee from the Project Lender for the purposes of 
financing the installation and operation of the System, the terms 
of which shall be on a commercially reasonable basis. 

*Loan Amount' shall mean an amount not in excess of 
Seventeen Million Five Hundred Thousand Dollars and No Cents 
($17,500,000.00) unless otherwise consented to by the Port 
Authority. 

"̂ Project Lender" shall mean, any Person consisting of 
one or more of the following: 

(i) Concourse Communications Group, LLC, a 
limited liability con^any formed under the laws of the State of 
Delaware, which, on or prior to the date of the execution and 
delivery of this Agreement, loans to or invests in the Permittee 
an amount not greater than the Loan Amount at an interest rate 
not in excess of Twelve Percent (12%) annually; or 

-;;- (11) SpectraSite Communications, Inc.; or 

(iii) Canadian Imperial Bank of Commerce; or 

(iv) any other Person consented to in advzuice by 
the Port Authority, including any Replacement Project Lender. 

The Project Lender shall include with respect to any Person 
described above in clauses (ii), (iii) or (iv), (x) any purchasei: 
of all or Substantially all its assets or (y) .any"successor by-
merger or consolidation to such Person provided that such 
successor succeeds to all or substantially all of the assets of 
such Person. 
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. *(3uallfled System Operator" shall mean any Person 
selected by the Project Lender to be an assignee of the Permittee 
under this Agreement, provided, however, any Qualified System 
Operator shall be subject to the prior written approval of the 
Port Authority, such approval not to be unreasonably withheld. 
In determining whether to issue such approval, the Port Authority 
shall only consider whether such Person has: (i) sufficient 
experience in operating and maintaining equipment similar to that 
utilized in the System on a basis consistent with the standards 
set forth in this Agreement, (ii) a reputation for honesty and 
integrity and (iii) the financial capability to operate and 
maintain the System on a basis consistent with the standards set 
forth in this Agreement, with such Person being deemed to have 
such requisite financial capability If such Person has or is 
projected to have sufficient capital (or access to capital); • 
whether by virtue of cash on hand, sponsor support Commitments, 
projected revenues, any combination thereof, or otherwise, to 
meet all of such Person's operations and maintenance expenses and 
obligations to make fee and other payments to the Port Authority 
in respect of the System for the one (l)-year period following 
the date on which such Person would become a Qualified System 
Operator. 

(a) (i) (1) Notwithstanding the provisions of 
Section 19 hereof, and-without otherwise litaiting the generality 
thereof, the Permittee may assign to a single Project Lender all 
of its right, title and interest in, to and under this Agreement 
pursuant" to an assignment (the ^Security Assignment"), as security 
for the Permittee's obligations to the Project Lender under the 
Loan Agreement. Concourse Communications Group, LLC may assign 
to SpectraSite Communications, Inc. all of its right, title and 
interest in, to and under this Agreement as security for itis 
obligations to Spectrasite Communications, Inc. .The Loan 
Agreement shall be sxibject.to the prior written consent of the 
Port Authority and shall not be assigned without the prior 
written consent of the Port Authority.' The amount borrowed under 
the Loan Agreement shall not exceed the Loan Amount. 

(2) The parties acknowledge and agree that it is 
the intent of the provisions of this Section and the Security 
Assignment to allow the Project Lender, subject to the terms and 
provisions of this Agreement, to effectuate, pursuant to a future 
assignment (the "Future Assignment"), the assignment of the 
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Permittee's interest under this Agreement in accordance with the 
Security Assignment and pursuant to the terms thereof and of this 
Agreement. 

(3) The parties acknowledge and agree that it is 
the intent of the provisions of the Security Assignment and this 
Section to assure that this Agreement and the rights of the 
Permittee and its successors and assigns hereunder shall not be 
deemed terminated in the event that the Permittee shall cease to 
be entitled to use the System hereunder. Thereafter, at the 
election of the Project Lender in accordance with this Agreement, 
a successor or assignee of the Permittee shall be appointed for 
whose ..benefit this Agreement shall continue in full force and 
effect. The Port Authority agrees for the benefit of ths Project 
Lender and.any such successor or assignee of the Permittee's 
rights under this Agreement to enter into any document, 
instrument or other agreement as may be necessary or appropriate 
to evidence the. continuation of this Agreement and any 
modification of the terms of this Agreement that are necessary to 
implement or reflect the provisions of this Section 25. Such 
provisions are a material inducement to the Project Lender to 
assure it that, at its election, the Permittee shall not 
terminate or cause the termination of this Agreement-so. as to . 
make impossible the continuation of the rights of the Project 
Lender under the Security Assignment. 

. (ii) (1) If an assignee (the "Assignee") under any 
Future Assignment shall become the Permittee under this 
Agreement, such Permittee shall be subject to all the provisions 
of^the Security Assignment and shall be bound (except as 
otherwise specifically set forth in this Agreement) by all of the 
terms and provisions of this Agreement including the provisions 
(xhconceming the payment of fees, (y) respecting the rights and 
obligations of the Assignee set forth in paragraph (j) below to, 
among other things, cure the defaults'of the Permittee, and (z) 
restricting the right of the Permittee to transfer, sell or 
assign this Agreement and its rights to operate the System 
including, without limitation, the provisions of Section 19 and 
this. Section 25. 

(2) Upon the consunuaation of any Future 
Assignment, the Assignee shall execute in favor of the .Project 

-63-



Lender a subsequent security assignment substantially in the form 
of the Security Assignment entered into. Any security assignment 
in the form of the Security Assignment initially entered into 
which is entered into in s\ibstitution for the original Secuarity 
Assignment shall for all purposes of this Agreement be deemed to 
be the Security Assignment. In no event shall a subsequent 
Security Assignment be entered into on more than two (2) 
occasions. 

(ill) (A) The Project Lender may effectuate any 
Future Assignment upon the occurrence and during the continuance 
of an event upon the occurrence of which the Project Lender may 
effectuate the Security Assignment in accordance-with its terms 
(a "Trigger Event") by giving to the Peirmittee and the Port 
Authority an Assignment Notice (as defined-in, the .Security . 
Assignment) in accordance with the Security Assignment. Upon the 
occurrence of a Trigger Event and the giving of an Assignment 
Notice and without. further action on the part of the Project 
Lender, the parties agree that as between the Port Authority and 
either (x) the Project Lender or (y) a Qualified System Operator, 
the Permittee shall be deemed irrevocably to have assigned- Its 
rights hereunder to the Project Lender or such Qualified System 
Operator, the Project Lender or such Qualified System Operator 
shall be deemed to have assumed the Permittee's obligations 
hereunder as set forth in this Section and, except as modified or 
waived to the extent provided below, this Agreement shall remain 
in full force and effect as between the. Project Lender or such 
Qualified Systam Operator and the Port Authority. Upon the 
Project Lender's election pursuant to this subparagraph (iii) (as 
evidenced by the giving of the Assignment Notice), the Port 
Authority, in any action seeking-enforcement of thê  termination 
provisions of this Agreement 'pursuant:.to..Section 20., shall, 
instead, seek a judgment compelling the assignment of the 
Permittee's rights hereunder to the Project Lender or such 
Qualified System Operator, and any rejection or deemed rejection 
of this Agreement \mder the U.,S. BanJcruptcy, Code shall not 
constitute a termination of this Agreement as between the Project 
Lender or such Qualified System Operator and.the port Authority, 
and the Permittee shall for all purposes be deemed to have 
assigned its rights hereiuider to the Project Lender or such 
Qualified .System Operator without any need of any further 
instrument of assignment - or transfer from the Permittee.- At the 
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option of the Port Authority, or of the Project Lender or such 
Qualified System Operator, the Project Lender and the Port 
Authority shall confirm such Future Assignment by the execution 
of a written assignment and assumption agreement and the Port 
Authority and the Project Lender or such Qualified System 
Operator shall enter into any document or instrument that may be 
appropriate to amend, supplement, or otherwise effectuate the 
continuation of this Agreement and.any appropriate modifications 
of the terms hereof to implement such assignment. 

(B) Any action that the Project Lender may take 
under this Section 25 may be taken by the Project Lender or a 
nominee designated by the Project Lender, provided the Project 
Lender enters into an agreement with the Port Authority, in form 
satisfactory to the Port Authority, pursuant to which the Project 
Lender agrees that during the period of such nominee's interest 
in this Agreement it will make available to such nominee 
sufficient funds as to enable such nominee to comply with all of . 
the obligations to be undertaken by the Project Lender pursuant 
to the provisions of this Section 25. No designation of a 
nominee shall afford the Project Lender any greater rights, under 
this Agreement with respect to Interim System Operators or 
Qualified System Operators than otherwise provided in this -
Agreement with respect to the Project Lender itself. 

(iv) (i) In the event of the transfer of the interest 
of the Permittee under this Agreement under any Future Assignment 
to any. Qualified System Operator pursuant to the exercise of 
remedies by the Project Lender in accordance with the Security 
Assignraent̂ f̂id this Agreement, provided that any assigniiient of 
the character of the Future Assignment shall have previously 
ocKJurred on not more than two prior occasions, such Qualified 
System Operator- shall have the right to assign as collateral its 
interest as the Permittee under this.Agreement to any "Qualified 
Institutional Buyer" (as defined in Rule 144A under the 
Securities Act of 1933)' which lends funds to such Qualified 
System Operator (any such lender being herein referred to as the 
*Replaceraent Project Lender") as may reasonably be approved by 
the Port Authority. - Such assignment shall be in form and 
substance substantially equivalent to the Security Assignment. 
Such Replaceraent- Project Lender shall have substantially the same 
rights and benefits relating to the exercise of remedies, 
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including cure periods and notice provisions with respect to 
defaults, which are afforded to the Project Lender under this. 
Agreement and the Security Assignment. 

(2) Any such new security assignment referred to . 
in clause (1) above, shall constitute the *Siacurity Assignment" 
for purposes of this Agreement. If two (2) Security Assignments 
in addition to the initial Security Assignment under this 
Agreement (to Concourse Communications Group, LLC, SpectraSite 
Communications, Inc. .and Canadian In5)erial Bank of Commerce) 
shall have occurred, no subsequent Future Assignment or exercise 
of similar rights uinder such Security Assignment by the 
Replaceraent Project Lender shall-entitle any:subsequent lender to 
another Security Assignment. 

(b) (i) Notwithstanding anything contained in the 
Security Assignment, it is understood and agreed that as between 
the Project, Lender and the Port Authority, all rights of the 
Project Lender under the Loan Agreement and the Security 
Assignment shall be subject and subordinate to the terms, 
covenants, conditions and provisions of this Agreement. 
Notwithstanding any provisions of the Loan Agreement and the 
Security Assignment to the contrary, the Permittee shall be 
deemed to be the only party imder this Agreement other than the . 
Port Authority unless and until termination of the interest of ̂  
the Permittee pursuant to a Notice of Termination hereunder or 
the effectuation of a Future Assignment. 

(iij (1) The Permittee shall have, full and 
complete control of the operation and use of the System, and, 
except as set forth in this Agreement, the-Security Assignment or 
as otherwise agreed by the- Permittee in writing with the consent 
of the Port Authority, the Permittee shall have full power and 
authority to give waivers of, and to consent to variations from, 
the rights of the Permittee under this Agreement and to negotiate 
and enter into supplements and amendments to this Agreement, and 
except as aforesaid, the Port Authority may deal directly with . 
the Permittee in the negotiation and procurement of such, waivers, 
variations, supplements and amendments and in all other matters 
involving the Permittee under this Agreement or the operation and 
use of the System, without any consultation with or approval by 
the Project Lender. 
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(2) Nothing contained in this Agreement, or the 
Security Assignment shall recpiire the Port Authority to exercise 
any remedy or restrict the Port Authority from waiving any 
default or alleged default of the Permittee under this Agreement 
or otherwise. 

(c) The Loan Agreement shall require the Project 
Lender to send to the Port Authority a copy of each notice of 
default or termination under the Security Assignment within five 
(5) business days following the date any such notice of default 
or termination shall have been sent to the Permittee. The Loan 
Agreement shall also require the Permittee to send to the Project 
Ler^er a copy of each such .notice of default or tearmination given 
to ̂ he" Permittee by the Port Authority,' within five (5) business 
days following the date any such notice of default or termination 
shall have been sent by the Port Authority to the Permittee. 

(d) (i) Subject to sxibparagraph (ii) hereof, 
notwithstanding any other terra or provision hereof or of the 
Security Assignment, no Person, other than a Qualified System . 
Operator, Project Lender or Replacement Project Lender (provided 
that the Project Lender or Replacement Project Lender shall be 
itself qualified as an Interim System Operator or,shall have at 
all times retained an Interim System Operator from and.after any 
Future Assignment) shall be entitled to acquire the interest of 
the Permittee in this Agreement as the Assignee. The foregoing 
provision is of the essence of this Agreement and the Security 
Assignment and it is only upon this basis that the Port Authority 
has agreed to enter into this Agreement and to consent to the 
Security Assignment. 

•̂ ~̂ (ii) Nothing herein shall be deemed to preclude 
either the Port Authority or the Project Lender (provided that 
the Project Lender shall have at all times qualified as an 
Interim System Operator or retained an. Interim System Operator 
from and after any failure by the Permittee to perform the 
"operations and maintenance obligations of the Permittee under 
this Agreement) from bidding for or from becoming., at any 
foreclosure sale or proceeding similar thereto, the owner of the 
Permittee's rights under this Agreement free from any claims, 
equities or rights.of redemption of the Permittee, The Port . 
Authority and the Project Lender shall have the right to bid for 
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the Permittee's rights imder this Agreement at any sale, public 
or private, whether held pursuant to a judgment of assignment or 
otherwise. 

(e) (i) If the Port Authority shall elect to 
terminate this Agreement pursuant to Section 20 of this 
Agreement, then, at the time.of service of a Notice of 
Termination upon the Permittee, the Port Authority shall give a 
copy of such Notice of Termination to the Project Lender. The 
Project Lender shall have the right to extend the effective date 
of termination specified in any such Notice of Termination, for a 
period of sixty (60) days or such lesser period as may be 
specified by the Project Lender (the Mnitial Project Lender 
Extension Period")> provided the Project Lender shall give notice 
(the "Project Lender Extension Notice") of such extension to the 
Port Authority at any time on and after the date of the Notice of 
Termination but not later than the effective date of termination 
stated in the Notice of Termination-

(iij The Project Lender shall exercise all 
reasonably available legal remedies to permit the Project Lender, 
by itself, provided the Project Lender is itself qualified as an 
Interim System Operator, or through the retention of an Interim 
System Operator, during the Initial Project Lender Extension 
Period referred to above in subparagraph (gf) (1) arid any Second 
Project Lender Extension Period referred to below in subparagraph 
(g)(ill)(1) to keep the System operational and in a state of good 
repair. 

(iii) (1) At the end of the sixty (60) day 
period following receipt by'the Port Authority of a Project • 
Lender Extension Notice/ this Agreement and the rights of the 
Permittee hereunder shall be terminated unless within such time 
the Project.Lender shall have given the Port Authority/notice ,_ 
(the "Project Lender Election Notice") of its intention.to seek 
or effectuate a Future Assignment, in which case the Port 
Authority shall not have the right to terminate this Agreement so 
long as the. Project Lender is in compliance with the terras set 
forth below. During the Initial Project Lender Extension Period, 
and any further period (the "Second Project-Lender Extension 
Period") up to the Future Assignment, the Project Lender, for the 
purposes of protecting and preserving its security under the 
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Security Assignment and for meeting the obligations of the 
Permittee for the operation, care and maintenance of the System 
to the extent provided below, shall (x) continue to perform its 
obligations to the Port Authority in accordance with subparagraph 
(g) (ii) above, and (y) shall perform, provided the Project Lender 
is itself qualified as an Interim System Operator, or shall 
appoint an interim System Operator to perform the operating 
responsibilities of the Permittee for the operation, care and 
maintenance of the System to the extent the Permittee shall fail 
to do so, but only to the extent of Default Available Cash and to 
the extent that the Project Lender or the Interim System Operator 
has access to the System. 

(2) Nothing herein shall be construed to 
require the Project Lender to take any action that would 
constitute breach of peace or otherwise be unlawful, and the 
Project Lender's obligations hereunder which require access to or 
possession of the System shall be suspended and relieved to the 
extent that the Project Lender shall not be lawfully granted the 
right of access or possession for such purposes. 

(f) If the Permittee defaults under this Agreement and 
fails to cure the same within the time allotted therefor, if any, 
then the Permittee/directs that the Port Authority accept and 
permit, and the Port. Authority agrees to accept ^d.permit, the . 
curing of any default under this Agreement by the Project Lender 
as if and with the same force and effect as though cured by the 
Permittee. 

(g) No sale, transfer or asis'i'giiment by the Permittee 
of ̂its interest i n this Agreement to the Port Authority or the 
Project Lender (or its designee) shall create a merger between 
the interests of the Port Authority and the Permittee or that of 
the Permittee and the Project Lender unless the Port Authority, 
the Permittee and the Project Lender shall specifically consent , 
to such merger in •writing. 

(h) In the event of a Future Assignment to a 
Qualified System Operator, such Qualified System Operator shall 
assume all of the Permittee's obligations hereunder arising from 
and after the" date of such Future Assignment (except as otherwise 
expressly provided in this Agreement). .In addition, such 

• -59-



Qualified System Operator shall agree to cure, within ten (10) 
days, any defaults that would constitute grounds for termination 
by the Port Authority pursuant to Section 20 (except when 
fulfillment of such obligation requires activity over a period of 
time and the Qualified System Operator shall have commenced to 
perform whatever may be required for fulfillment within ten (10) 
days after receipt of notice and diligently continues such 
performance without interruption except for causes beyond its 
control) and, in addition, the Qualified System Operator shall 
use commercially reasonaJsle efforts to cure cuiy failure by the 
Permittee to keep, perform and observe each and every other 
promise, covenant and agreement on its part to be kept, performed 
and observed xmder this Agreement. 

(1) . In the event the Project Lender requests that the 
Port Authority approve any Person as a Qualified System Operator 
or an Interim System Operator, the Port Authority shall within 
ten (10) days following its receipt of such retjuest (together . 
with-appropriate supporting information).notify the Project 
Lender as to whether the Person is acceptable as a Qualified 
System Operator or an Interim System Operator. In the event the 
Port Authority notifies the Project Lender that the Person does 
not qualify as a. Qualified System Operator or an Interim System 
Operator, the Project Lender shall be given a reasonable 
additional time to either resolve any differences' with the Port 
Authority or to locate a different Person to be a Qualified 
System Operator or an Interim System Operator. 

(j) The Project Lender shall have the right to be a • 
Qualified System Operator under a Future Assignment provided that 
it shall at all times during such period be or otherwise engage 
an Interim System Operator to operate the System and the parties 
further acknowledge and agree that the Project Lender shall have 
the right to continue to remain as the Permittee as provided in 
paragraph (j) above throughout the balance of the Term, it being 
understood that the Project Lender shall be obligated to perform 
all the obligations of the Permittee under this Agreement until 
such time as it shall have assigned this Agrreement to a Qualified 
System Operator. 

. (k) From tirae-to-tlrae during the Terra, the Permittee 
shall have the right to refinance the then-outstanding principal 
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balance of the loan as set forth in loan agreements entered into 
between the Permittee and Concourse Communications Group, LLC and 
between Concourse Coramujiicatlohs Group, JSLC and SpectraSite 
Communications, Inc., respectively, (the "Outstanding Balance") 
only in accordance with the following requirements: 

(i) The Permittee may at any-time refinance the 
Outstanding Balance with a new Project Lender with the prior 
written approval of the Port Authority, such refinancing to 
include the assignment of a Security Assignment to such Project 
Lender; 

-'- (11) From and after the second anniversary of the . 
Commencement Date, the Permittee may refinance the Outstanding 
Balance with a new ProjeOt Lender, including the assignment of a 
Security Assignment to such Project Lender, that is a Qualified 
Institutional Buyer euid under a Loan Agreement as both may 
reasonably be approved, by the Port Authority; and 

(ill) Both on the date of notification of the Port 
Authority that the Permittee intends- to refinance the Outstanding 
Balance and on the effective date thereof, the Permittee shall 
not be tinder notice of default or notice of termination from the • 
Port Authority. 
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The Permittee, at least thirty (30) business days prior to the 
proposed effective date of a proposed refinancing of the 
Outstanding Balance, shall notify the Port Authority, in writing, 
of the identity of the proposed new Project Lender and shall 
s\ibmit to the Port Authority for its approval a copy of the form 
of the proposed Loan Agreement and accompanying note or bond. 
The Port Authority will advise the Permittee in writing within 
fifteen (15) business days after receipt of such notification and 
submission whether or not the Port Authority will consent to such 
proposed Project Lender and such proposed note or bond. On the 
date of its execution, or within five (5) days thereafter, the 
Permittee shall deliver to the Port Authority a true copy,of the 
executed Loan Agreement and accompanying executed note or laond. 

Section 26. Disputes 

(a) In the event of any dispute between the Port 
Authority and the Permittee regarding any matter.related to this 
Agreement, either, the Permittee or the Port Authority may request 
that a meeting be held between the parties to discuss the matter. 
The parties shall each send at least two (2) representatives to 
such meeting, one individual who is fully familiar with the issue 
in dispute and the other who is. a member of senior management 
authorized either to settle the matters in dispute or to make 
recommendations for the settlement thereof. 

(b) If the dispute is as to whether or not any 
Construction Application submitted by the Peirmittee should be 
approved by. the Port Authority, and the parties cannot achieve a 
settlement of the matter following the meeting described in 
subparagraph, (a) above, the matter shall be submitted for 
resolution to the Chief Engineer of the Port Authority, acting 
personally and in accordance with Prudent Engineering and . 
Operating Practice. 

(c) If the issue in dispute is not an issue covered.by 
svibparagraph (b),. above, and .the parties cannot achieve a-
eettleraent of the matter following the meeting described in . 
subparagraph (a), above, the parties shall each be free to pursue 
any available legal or equitable remedies. 
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Section 27. Carrier Agreement 

The Port Authority shall act in a commercially reasonable 
manner with respect to Carrier Users' requests pursuant to the 
Carrier Agreement, as follows: 

(a) Any request for its approval of the Carrier User's 
corporate guarantee or surety bond pursuant to Section 3.2 of the 
Carrier Agreement; 

(b) Any request for its approval of the Carrier User's 
general liability insurance coverage amounts pursuant to Section 
6.8 of the Carrier Agreement; 

(c) Any requested approval of an assignment of a 

Carrier Agreement to a successor to the business operations of 

the Carrier User; and 

(d) Any request made in accordance with Section 33. of 
this Agreement with respect to approval of advertising, sales 
promotion, press releases .etnd other publicity materials sulDmitted 
by the Carrier User under Section 14,9 (a) of the Carrier 
Agreement. 

Section 58. Payments 

(a) All payments required of the Permittee by this 
Agreement shall be mailed to the Port Authority, P.O. Box 17309, 
Newark, New Jersey 07194 or to such other office or address as 
may be substituted therefor by the Port Authority. 

"" (b) No payment by the Permittee or receipt by the Port 
Authority of a lesser fee payment amount th«ui that which is due 
and payable under the provisions of this Agreement at the time of 
such payment shall be deemed to be other than a payment on 
account of the earliest feet payment then due, nor shall any 
endorsement or statement on. any check or in any letter 
accompanying any check or payment be deemed, an accord and 
satisfaction, and the Port Autiiority may. accept such check or 
payment without prejudicing in any way its right to recover..the 
balance of such fee or to pursue any other remedy, provided in 
this Agreement or by law. 
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Section 29. Recording 

The Permittee may, at its sole cost and expense, record 
a memorandum of this Agreement, prepared by it at its sole cost 
and expense, reasonably satisfactory to the Port Authority, and 
the Port Authority agrees to.execute such memorandum within 
fifteen (15) business days after request therefor. If the 
Permittee so records such memorandum, it shall, at its sole cost 
and expense, record in timely fashion a memorandum satisfactory 
to the Port Authority of each and every modification, extension, 
supplement, assignment,, surrender, or other.amendatory agreement 
relating thereto, which memorandum shall be prepared by and at 
the sole cost and expense of the Perniittee. 

Section 30, Quiet Enjoyment 

The Port Authority covenants and agrees that as. long as 
it is owner, or lessee of the particular Port Authority Facility 
where a portion or portions of tbe System is installed and 
operated, the:Permittee, upon paying all fees hereunder and 
performing, in all material respects, all the covenants, 
conditions. and provisions of this Agreement on its part to be 
peraformed, shall and may peaceably and quietly conduct System 
Operations free of. any act or acts of the. Port Authority, except 
as expressly permitted in this Agreement.' The provisions of this 
Section 30 shall not be deemed to modify the rights ea^ressly 
granted to the Port Authority under this Agreement including, 
without limitation, the rights under Section 20 to terminate this 
Agreement and/or exercise any other remedies which it may have in 
the event of a default by the Permittee in its obligations 
hereunder following the giving of any-required notice by the port 
Authority arid the expiration of any applicable cure period. 

Section 31. Headings 

The section headings and the paragraph headings, if 
any, are inserted only as a matter of convenience and for 
reference and in no way define, limit or describe the scope or 
intent of any provision hereof. 

Section 32. Performance of Permittee's Obligations . 

(a) Whenever in this Agreement the Permittee is placed 
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o: 
b; 

under an obligation or covenants to do or to refrain fron^cRrcis .c •. 
prohibited from doing, or is entitled or privileged to do^, tSUy ;• •• 
act or thing, the Permittee's obligations shall be performedior" • -
its rights or privileges shall be exercised only by its tof tigers . :_v 
and employees. The provisions of the previous sentenceash^il not • z t 
in any way be taken to alter, amend or diminish any obl^at-ion.of ;\..*̂  
the Permittee assumed in relation to its invitees, customer;a? • -̂  s-'-u 
agents, representatives, contractors or other persons, firm§.:or_ "• ::; 
corporations doing business with it. c r.it :.„:-.j 

(b) The Permittee's representative, hereinbefore .̂  
specified in this Agreement (or such substitute as the Eerinittee f^^z: 
may hereafter designate in writing), shall have full aui^hority to-
act for the Pearmittee. in connection with this Agreement jandtLany. _ ; 
things done or to be done hereimdej?, and to execute on the ; . ' •• * 
Permittee's behalf any amendments or supplements to this * :; 
Agreement or any extension'thereof, ,. ,a 

(c) This Agreement does not constitute the Permittee ;.•.-; 
the agent o r representative of the Port Authority for aoy ipurpose: -•, 
whatsoever, nor does it constitute the .Port Authority t^e'^agentn r : 
or representative of the Permittee for any pujrpose what©oe*^er. i. ,.• 

(d) No greater rights or privileges with, respect to ; 
the. use of the System or any portion or portions thereof or with • :-
respect to any" Port Authority Facility are granted or intended to z 
h e granted to the Permittee by this Agreement, or by- any ,\z t th 
provision thereof, than the rights and privileges expressly &; 
granted hereby. ' [t : \ 

Section 33. Publicity and Advertising ; 

The Permittee shall not issue or permit to be issued : 
any press or publicity ralease, advertisement, or literature of 
any kind,which refers to the Port Authority or the System.,or any 
portion thereof installed at any Port Authority Facility pursuant r 
to this Agreement, without first obtaining the written approval 
of the Port Authority. Such approval shall be granted \mless the 
Port Authority reasonably believes, in good faith, that the 
publication of such information would be harmful, to its interests 
or to the public interest or would not be ih compliance, with 
contemporary advertising and marketing standards for the 
telecommunications industry. 
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Section • 34. RenewaJ, Term 

Upon the condition that the Permittee shall not be in 
default.under any term or provision of this Agreement or under 
any notice of default from the Port Authority, the Permittee, by 
notice given to the Port Authority at-least one (1). year but not 
more than eighteen (18) months prior to the expiration date of 
the Initial Term, may extend the Term of this Agreement for a 
period commencing on the day following the expiration date of the 
Initial Term and continuing through the date preceding the tenth 
(10th). anniversary of the expiration date of the Initial Term 
(such extended period, the "Renewal Term*). 

Section 35. Manner of Operation 

In connection with the exercise of the privilege 
granted hereunder, the Permittee shall: 

(1) Use commercially reasonable efforts in every 
proper manner to develop and increase the business conducted 
by it hereunder; 

• (it) Not divert, and use commercially reasonable 
efforts not to cause or allow to be diverted, any business 
from any Port Authority Facility where System Operations are 
conducted, it being a.c)cnowledged that the Permittee shall 
not be deemed to be in violation of this B\ibparagraph (ii) 
with respect to Wireless communications services provided by 

. Carrier Users through telecommunications systems other than 
the System, provided that neither the Permittee nor any 
affiliate of the Permittee has any ownership Interest in 
such other systems; 

(iii) To the extent available technology peinoits at a 
commercially reasonable cost, periodically monitor existing 
wireless base stations operated by Carrier Users at 
locations other than Covered Facilities which may provide 
such Carrier Users with coverage in or otherwise overlap 
areas of Covered Facilities to ensure that a Carrier User 
does not intentionally avoid the System through additions to 
such' Carrier User's existing system; 
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(iv) Maintain, in accordance with accepted accounting 
practice, during the Term and for one (1) year after the 
expiration or earlier termination of this Agreement, and for 
a further period extending until the Permittee shall receive 
written permission from the Port Authority to do otherwise, 
records and books of account regarding all transactions of 
the Permittee at, through or in any way connected with any 
Port Authority Facility, which records and books of account 
shall be kept at all times within the Port of New York 
District; 

(y) Permit, upon reasonaible prior notice. In ordinary 
business hours during the Terra of this Agreement, and for 
one (1) year thereafter, and during the further period 
described in subparagraph (iii), above, the examination and 
audit by the officers, employees and- representatives of the 
Port Authority of such record and books of account and also 
any records and books of account of any Person which is 
owned or controlled by the Permittee, or which owns or 
controls the Permittee, if said Person performs services, 
similar to those-performed by the Permittee, anywhere in the 
Port of New York District; 

(vi) Install anid use all equipment reasonably available 
and necessary to accurately determine Gross lleceipts; 

(vii) Permit the Inspection', upon reasonable prior 
notice, by the officers, employees and representatives of 
the Port Authority of all equipment used hy the Permittee to 
collect data to determine Gross Receipts; 

(viii) Require each Carrier Usfer, including each Paging 
Carrier User,. to permit the officers, employees and 
representatives of the Port Authority, upon reasonable prior 
notice, to inspect and copy all books and records of such 
Carrier Users relating to the determination of payments by 
such Carrier User to the Permittee and all equipment owned 
or controlled by siich Carrier Users and used by the 
Permittee or such Carrier User- to collect data to determine 
Gross Receipts, it being understood that the obligations 
hereunder imposed On the Permittee shall be applicable only 
as and to the extent that the Permittee itself has, such 
rights of inspection and copying in a particular Carrier 
User agreement; and 
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(ix) Subject to the prior approval of the Port 
Authority, use its best efforts to establish and implement a 
methodology for the measurement of wireless 
telecommunications traffic volume on the System, whether on. 
a MOU or "per bit" basis or otherwise, throughout the Term 
of this Agreement. 

Section 3 $ , Termination Without Cause - Renewal Term 

(a) At any time during the Renewal Term, and without 
limiting any other rights of the Port Authority under this 
Agreement, including, without limitation, the rights set forth in 
Section 20, the Port Authority shall have the right to terminate 
this Agreement without cause on ninety (90) days' prior written 
notice to the Permittee. Upon the effective date of such 
termination this Agreement shall be terminated with the sama 
force and effect' as if such date were the date originally set for 
its' expiration,' except as provided in paragraph (b), below. 

(b) within ten (10) days following the effective date 
of termination.without cause as provided in paragraph (a), above, 
the Port Authority shall pay a "Termination Amount* to the 
Permittee, to be determined as follows: • ' 

(i) The "sum of the Adjusted Gross Receipts plus 
the Tower Gross Receipts and the World Trade Center Towers and 
Airports Adjusted Gross Receipts, less.the sum of the Minimum Fee 
plus the Variable Fee payable to the Port Authority, in each 
case, for the last full Annual Period, prior to the effective date 
of termination without cause shall be calculated, such 
calculation to take into account only those Port Authority . 
Facilities which comprise facilities owned by or leased to the 
Port Authority as of the effective date of termination. 

(ii) The sum.calculated! in subparagraph (i), 
above, shall be divided into four' (4) equal payments which' shall 
be deemed to be. made on a quarterly basis on the last day of each 
January, April, iTuly and October, with respect to the immediately 
preceding calendar quarter, in each Annual Period or portion 
thereof which would have occurred prior to the expiration date of 
this Agreement if this* Agreement had not bee^ terminated without 
cause. In the event the expiration date of this Agreement in 
effect prior to its termination without cause.was not scheduled 
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to occur on the last day of a calendar quarter, the last such 
imputed payment shall be appropriately prorated based on a 
ninety-one (91) day calendar quarter. 

(iii) The present value of the stream of payments 
described in subparagraph (ii), above, on the date of termination 
without cause by the Port Authority shall be determined using a 
discount rate of ten percent (10%) per year (the ^Base Net 
Present Value lUnount"). 

(iv) The portion of the Initial System Capital 
Cost plus the capital cost of any additions to the System 
approved by the Port Authority as constituting an additional 
capital investment in the System v(hich in each case constituted 
actual payments to unaffiliated third parties for the acquisition 
and installation of the System (less any part of this Initial' 
System Capitâ . Cost incurred with respect to the construction and 
installation of any portions of the System Installed at Port 
Authority Facilities which no longer comprise facilities owned by 
or leased to the Port Authority as of the effective date of 
termination) shall be determined and the aniount so determined 
shall be multiplied by a fraction the denominator of which is, the 
number of days in the Tenti (including the Renewal Term) • 
originally contemplated under this Agreement but for its 
termination without cause by the Port Authority' and the numerator 
of which is the number of days from the date of the termination 
of this Agreement without cause by the Port Authority to the 
expiration'date originally contemplated under this-Agreement "(the 
*Base Unamortized Capital.Amount"^). 

^ (v) The ^Termination Amount* shall be the greater 
of i t ) the Base Net Present Value Amount (as defined in. 
subparagraph (iii), above) or (11) the sum of Seventy-five 
percent (75%) of the Base Net Present Value Amount plus the Base 
Unamortized Capital Amount (as defined in subparagraph (iv), 
above). 

(c) • In the event the Port Authority terminates this 
Agreement during the Renewal Term pursuant to the provisions of 
this Section, the Port Authority shall, upon payment of the 
Termination Amount, have the right to (1) direct the Permittee to 
remove the System, or the portions thereof designated by the Port 
Authority, at the Port Authority's expense, and (2) to use the 
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System or any portion or portions thereof as are not so removed 
free and clear of any claim of ownership by the Permittee 
including all the Permittee's rights to all System software 
licenses, equipment warranties and service contracts. Title to 
the portion or portions of the System as are not so removed shall 
thereupon vest in the Port Authority without any further act or 
deed by the Permittee if title thereto is not already in the Port 
Authority, 

Section 37. Late Charges 

If tbe Permittee should-fail to pay any amount required 
under this Agreement when due to the Port Authority including 
without limit any payment of any Minimum Fee or Variable Fee or. 
any payment of utility or.other charges or if any such amount is 
found to be due as the result of ah audit, then, in such event, 
the Port Authority may impose (by statement, bill or otherwise) a 
late charge with respect to each such xmpaid amount, for each late 
charge period .(described below) during the entirety of which such 
amount remains unpaid, each such late charge not to exceed an 
amount equal to eight-tenths of one percent of such unpaid amount 
for each late charge period. There shall be. twenty-four late 
charge periods on a calendar yeeir basis; each late charge period 
shall be for a period of at least fifteen (15) calendar days 
except one late charge period each calendar year may be for a 
period, of less than fifteen (but not less than thirteen) calendar 
days. Without liniiting-the generality of the foregoing, late 
charge periods in the case of amounts foiind to have been owing to 
the Port Authority, as the result of Port Authority audit findings 
shall consist of each late charge period following, the date any 
unpaid amount should have been paid under this Agreement. Bach " 
late charge shall be • payable immediately, upon, demand made at any 
time therefor by the Port Authority. No accejjtance by the Port 
Authority of payment of any unpaid amount or of any unpaid late 
charge amount shall be defemed a waiver of the right of the Port 
Authority to payment Of any late charge or late charges payable 
under the provisions of this Section with respect to such unpaid 
amount. Each 3,ate charge shall be recoverable by the Port . . 
Authority in the same manner and with like remedies as if it were 
originally a part of the.fee payments set forth in Section 4. 
Nothing in this Section is intended to, or shall be deem to, 
affect, alter, modify or diminish in,any way Ji) any rights of 
the Port Authority under this.Agreement, includingf without 
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limitation, the Port Authority's rights set forth in Section 17 
or (11) any obligations of the Permittee under this Agreement. 
In the event that any late charge imposed pursuant to this 
Section shall exceed a legal maximum applicable to such late 
charge, then, in such events each such late charge payable under 
this Agreement shall be payable instead at such legal maximum. 

Section 38, Other Construction bv the Lessee 

Following the completion of the Initial System 
Construction.Work by the Permittee, and except as may otherwise 
provided under this Agreement, the Permittee shall not 
significantly alter the System, do any construction or modify or 
make any additions or improvements at any Port Authority Facility 
without the prior written approval of the Port Authority, and in 
the event any alteration, construction, modification, addition, 
or improvement is performed without such approval, then upon 
reasonable notice to do so, the Permittee will remove the same,, 
or at the option of the Port Authority, will cause the same, to be 
changed to.the satisfaction of the Port Authority. In case of 
any failure by the Permittee to comply with such notice, the Port 
Authority may effect the removal or change and the Perroittee 
shall pay the cost thereof to the Port Authority. 

Section 39. Force Majeure 

Neither the Port Authority nor the Permittee shall be 
liable for any failure, delay or interruption in performing its 
obligations hereunder due to causes or conditions beyond its 
control, -Further, neither the Port Authority nor the Permittee 
shall': be liable unless the said failure,,.;!delay or interruption 
shall result from the failure on the part of such party to use 
reasonable care to prevent such failure, delay or interruption or 
reasonable efforts to cure such failure, delay or interruption. 

Section 40. Liability Insurance 

(a) The Permittee, in its own name as assured and at 
its sole cost and expense, shall secure and keep in full force 
and effect throughout the Terra, a policy of "commercial general 
liability insurance for such coverage as may reasonably be 
required from time-to-time by the Port Authority covering the. 
Permittee's operations hereunder, including but not limited to 
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Premises-C^erations, Products-Completed Operations and broad form-
property damage coverage, and further including a contractual 
liability indemnity endorsement covering the Permittee's 
obligations under this Agreement, which shall initially be in a 
combined single limit of $2,000,000 for liability for bodily 
injury, for wrongful death and for property damage arising from 
any one occurrence. 

(b) The Permittee, in its own name as assured and at 
its sole cost and expense, shall secure and keep in full force 
and effect throughout the Term of this Agreement, a policy of 
comprehensive automobile liability insurance for such coverage as 
may reasonably be stipulated by-the Port Authority, covering all 
of the Permittee's owned, non-owned and hired vehicles, which 
shall be in a combined single limit of $2,000,000 per occurrence 
for bodily injury and property damage liability, 

• (c) The Port Authority shall be named as. an additional 
insured in each policy of liability insurance required by this 
Section- The Port Authority, in its sole discretion, may impose 
increased insurance requirements as to coverage limits or types, 
of coverage, or both, with respect to any system Operation which 
requires the Pejntiittee to gain access to 02: utilize in any manner 
any portion of the aircraft ramps at any Port Authority airport. 

(d) As to any insurance required by this Section, a 
certified copy of each of the policies or a certificate or 
certificate evidencing the existence thereof, or binders, shall 
be delivered to the. Port Authority Manager, Risk Management 
within twenty (20) days prior to-the commencement date of this 
Agreement. In the event any binder is delivered, it shall be 
replaced within thirty (30) days by a cei:tified copy of the 
policy or certificate. Each such copy or certificate shall 
.contain a valid provision or endorsement that the policy may not 
be canceled,,terminated, changed or modified, without giving 
thirty (30) days' written- advance notice thereof to the Port 
Authority Managiar, Risk Management.. A renewal policy or 
certificate or certificates evidencing the existence thereof 
shall be delivered to the • Port'. Authority at. least fifteen (15) 
days prior to the expiration date of each expiring policy- If at 
any time any of policies shall be or become unsatisfactory to the 
Port Authority as to form or substance, acting In a non-arbitrary 
and nonrcaprlcious marmer, or if the Port Authority shall 
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determine that any of the carriers issuing such policies shall be 
or become unsatisfactory" to the Port Authority, acting in a non-
arbitrairy and non-capricious manner, the Permittee shall promptly 
obtain a new.and satisfactory policy in replacement. 

. (e) - Each policy of insurance required by this Section 
shall contain a provision that the insurer shall not, without 
obtaining express advance permission from the General Counsel of 
the Port Authority, raise any defense involving in any way the 
jurisdiction of the tribunal over the person of the Port 
Authority, the immunity of the Port Authority or Its 
Commissioners, officers, agents or employees, the governmental 
nature of the Port Authority or the provisions of any statut:es 
respecting suits against the Port Authority. 

Section 41. Non-Discrimination 

(a) Without limitingf the generality of any of the 
provisions of the Agreement, the Permittee, for itself, its 
successors in interest, and assigns, as a part of the 
consideration hereof, does hereby covenant and agree that (i) no 
person, on the grounds of race, creed, color, sex or national 
origin, shall be excluded from participation in, denied the 
benefits of, or be otherwise subjected to discrimination in the 
use of the System by the Permittee, (ii) in the construction of 
the System and the furnishing of services thereon by the 
Permittee, no person, on the ground of,race, creed, color, sex or 
national origin, shall be excluded from participation in, denied 
the benefits of, or otherwise be sxjbject to discrimination, (iii) 
the Permittee shall use the System in con:?>liance with all other 
requirements imposed by-or pursuant to. Title 4S, Code of Pederal 
Regu^ktions, Department of Transportation, Stibtltle A, Office of 
the Secretary, Part 21, Non-discrimination in Federally-assisted 
programs of the Department of Transportation-Effectuation of 
Title VI of the Civil Rights Act of 1964, and as said Regulations 
may be amended, and any other present or future laws, rules; 
regulations, orders or directions of.the United States of America 
with respect thereto which from time-to-time may be applicable to 
the" Permittee's operations at .any Port Authority Airport.; whether 
by reason of agreement between: the Port Authority and the United 
States Government or' otherwise. . 
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(b) The Permittee shall include the provisions of 
paragraph (a) of this Section in every, agreement it may make 
pursuant to which any Person, other than the Permittee, operates 
any facility at any Port Authority airport providing services to 
the public and.shall also include therein a provision granting 
the Port Authority a right to take such action as the United 
States may direct to enforce such covenant. 

(c) The Permittee's non-compliance with the provisions 
of this Section shall constitute a material breach of this 
Agreement- In the event of the breach by the Permittee of any of 
the above non-discrimination provisions, the Port Authority may 
take appropriate action to enforce compliance; or in the event 
such noncompliance shall continue for a period of twenty (20)-
days after receipt of written notice from the Port Authority, the 
Port Authority shall have the right to terminate this Agreement 
with the same force and effect as a termination under the Section 
20, or may pursue such other remedies as may be provided by law; 
and as to any or all the foregoing, the Port Authority may take 
such action as the United States may direct. 

(d) The Permittee shall indemnify and hold harmless 
the Port Authority from ahy claims and. demands of third persons, 
including the United States of America, resulting from the 
Permittee's noncompliance with any of the provisions of this 
Section, and the Permittee shall reimburse the Port Authority for 
any loss or expense incurred by reason of such noncompliance. 

(e) Nothing contained,in this Section shall grant or 
shall be deemed to grant to the .Permittee the right to transfer 
or assign this Agreement, to .make any agreement or concession of 
the type mentioned in paragraph (b)- hereof, or:any right to 
perform any construction at any Port Authority "Facility. 

Section 42, . fi.f.^jyffativp Ag.tiPfl- , 

' In addition to. an^ without limiting any other term or 
provision of this Agreement, the .Permittee assures tliat it Will 
undertake an affirmative action program as required by 14 CFR 
Part .152, Subpart E, to insure that ho person shall" on the 
grounds of. race, creed, color< national origin, or sex be 
excluded from participating in any employment activities covered 
in 14 CFR Part 152,. Stibpart E. The Permittee assures that no 
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person shall be excluded on these grounds from participating in 
or receiving the services or benefits of any program or activity 
covered by this Subpart. The Permittee assures that it will 
require that its covered suborganizationa provide assurances to 
the Permittee that they similarly will xindertake affirmative 
action programs- and that, they will require assurances from their 
suborganizations, as required by 14 CFR Part 152, Subpart E, to 
the same effect. 

Section 43. Permittee's Additional Ongoing Affirmative Act̂ oii 
- Eoual_Opportunity Commitment 

(a) Xn addition to and without limiting any other term 
or provision of this Agreement, the Permittee shall not 
discriminate against employees or applicants for employment 
because of race, creed, color, national origin, sex, age, 
disability or marital status, and shall undertake or continue 
existing programs of affirmative action to ensure that minority 
group persons and women are afforded ec[ual employment opportunity 
without discrimination. Such programs shall include, but not be 
limited to, recruitment, employment, job assignment, promotion, 
upgrading, demotion, transfer, layoff, termination, rates of pay 
or other forms of compensation, and selections for training or 
retraining, including apprenticeship and on-the-job training. 

(b) In addition to and without limiting the foregoing, 
and without limiting.the provisions of Sections 41 and 42, the 
Permittee, in connection with its continuing operation, 
maintenance and repair 6f the System, or any portion thereof, as 
provided in this Agreement, shall throughout the Term, commit 
itself to and use good faith efforts to inclement an extensive 
program of affirmative action, including specific affirmative 
action steps to be taken by the Permittee, to ensure maximum 
opportunities for employment and contracting by minorities and 
woiaen, and by Minority Business Enterprises and Womeh-owtied 
Business Enterprises. In meeting the said commitment, the 
Permittee agrees to submit to the Port Authority for its review 
cUid approval the Permittee's said extensive affirmative action 
program, including the specific affirmative action steps to be 
taken by,the Permittee to meet the aforesaid commitment, within 
sixty (60) days after the execution of this Agreement. The, 
Permittee shall incorporate in its said program such revisions 
and changes which the Port Authority initially or from tlme-to-

-83-



time may reasonably require. Throughout the Term, the Permittee 
shall document its efforts in implementing the said program, 
shall keep the Port Authority fully advised of the Permittee's 
progress in implementing the said program and shall supply to the 
Port Authority such information, data smd documentation with 
respect thereto as the Port Authority may from tirae-to-time and 
at any time request, including but not limited to annual reports. 

(c) (1) "Minority" as used in this Section includes: 

(1) Black (all persons having origins in any 
of the Black. Af riceui racial groups not of Hispanic 
origin); 

(2) Hispanic (all persons of Mexican, Puerto 
Rican", Doraini.can, Cuban, Central or South. American 
culture or origin,, regardless of race) ; 

(3) AsiaJi and Pacific Islander (all persons 
having origins in any of the oi'iginal peoples of the 
Tar East, Southeast Asia, the Indian Subcontinent, or 
the Pacific Islands); and 

(4) American Indian or Alaskan Native (all • 
personis having origins in any of the original peoples 
of North America and maintaining identifiable tribal 
affiliations through membership and participation or 
community identification). 

(ii) 'Minority Business Enterprise" (MBE) as.used 
herein shall mean any business enterprise which Is at least 
fifty^one percent owned by, or in the case of a publicly owned 
business, at least fifty-one percent of the stock of which is 
owned by citizens or permanent resident aliens who are minorities 
and such ownership is real^ substantia.1 and continuing. 

• (iii) "Women-owned Business Enterprise" (WBE) as 
used herein shall mean any business enterprise.which is at least 
fifty-one percent Owned by, or in the case of a publicly owned 
business, at least fifty-one percent of the stock of which is 
owned by women and such ownership is real, substantial and 
continuing. 
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(iv) Good faith efforts to include meaningful 
participation by MBEs and WBEs shall include at least the 
following: 

(1) Dividing the work to be subcontracted 
into smaller portions where feasible-

(2) Actively and affirmatively soliciting 
bids for subcontracts from MBEs and WBEs, including 
circulation of solicitations to minority and female 
contractor associations. The Permittee shall maintain 
records detailing the efforts made to provide for meaningful 
MBE and WBE participation as called for in paragraph (b), 
above, including the names and addresses of all KBEs and 
WBEs contacted and, if any such MBE or WBE is not selected 
as a joint venturer or sulxxintractor, the reason for such , 
decision. 

(3) Making plans and specifications for 
prospective work available to MBEs and WBEs in sufficient 
time for review. 

(4) Utilizing the list of eligible MBEs and 
WBEs maintained by the Port Authority or seeking minorities 
and women from other sources for the purpose of soliciting 
bids for subcontractors. 

(5) Encouraging the formation,of joint 
ventures, partnerships or other similar arrangements among 
subcontractors, where appropriate, to insure that the 
,JPermittee will meet its obligations hereimder. 
•••*> •• • -

- (6) Insuring that provision is made to 
provide progress payments to MBEs and WBEs on a timely 
basis. 

(7) Submitting quarterly reports to the Port 
Authority (Office of Business and Job Opportunity) detailing 
its con^liance with the provisions hereof. 

(d). The Permitteie^s nbn-compliance with the provisions 
of this saction shall constitute a material breach of this 
Agreement. In the event of the breach by the Permittee of any of 
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the above provisions the Port Authority may take any appropriate 
action to enforce compliance; or in the event such non-con^liance 
shall continue for a period of twenty (20) days after receipt of 
written notice from the Port Authority, the Port Authority shall 
have the right to terminate this Agreement with the same force 
and effect as a termination under the provisions of Section 20, 
or may pursue such other remedies as may be provided by law, 

(e) In the implementation of this Section, the Port 
Authority may consider compliance by the Permittee with the 
provisions of any federal, state or local law concerning 
affirmative action-equal employment opportunity which are at 
least equal to the requirements. of this Section, as effectuating 
the provisions of this Section, If the Port Authority determines 
that by virtue of such cott^liance with the provisions of any such 
federal, state or local law, the provisions hereof duplicate or 
conflict with such law, the Port Authority may waive the 
applicability of the provisions of this Section to the. extent 
that such duplication or conflict exists. 

(f) Nothing herein provided shall be construed as a 
limitation upon the application of any laws which establish 
different standards of. compliance or upon the application of 
requirements for the hiring of local or other area residents. 

Section 44. Electricitv 

(a) Sxibject to all the terms and conditions of this 
Agreement, including without limitation the provisions of Section 
.6 with respect to portions of Port Authority Facilities leased to 
or otherwise made .available to lessees or permittees, the Port 
Authority will furnish electricity to the Permittee for System 
Operation, the quantity of such electricity supplied to the 
Permittee to be in accordance with the design criteria and 
capacity of each of the Port Authority Facilities and to be paid 
for by the Permittee as . follows: 

(i) With respect to Port Authority Pacilities or 
portions thereof tliat are located in the State of New York, the 
Port Authority shall periodically throughout the.Term, at such 
times as the Port Authority may elect, arrange for a survey of 
the Permittee's equipment by the Port Authority's Engineering 
Department or by an independent utility consultant to be selected 
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by the Port Authority for the purpose of establishing the 
Permittee's annual consumption of and demand for electricity 
{such consumption of and demand for electricity being hereinafter 
referrisd to as "Consumption and Demand"). Such Consumption and 
Demand shall be based on the Permittee's electrical equipment and 
the frequency and duration of the use thereof by the Permittee. 
The Permittee's annual Consumption and Demand shall be divided by 
the number of "Billing Periods" per year" established by the 
public utility company supplying electricity in the vicinity of 
the Port Authority Facility so as to determine the Permittee's 
Consumption and Demand per Billing Period, The Port Authority 
shall .compute the cost of such Consumption and Demand as 
determined by the survey based on the greater of:, (1) the rates 
(including the fuel or other adjustment factor if any) which the 
Permittee.at the time of such purchase and under the semrlce 
classification then applicable to it would have to pay for the 
same quantity of electricity to be used for the same puarposes 
under the same conditions if it received the electricity directly 
from the public utility supplying the same to commercial 
buildings in the vicinity, or (2) the Port Authority's cost of 
obtaining and supplying the same quantity of electricity. The 
Permittee shall pay the cost of such Consumption and Demand for 
each such billing period to the Port Authority at the time the 
next fee payment following the close of such Billing Period is 
due and the same shall be deemed fees collectible in the same 
manner and with like remedies as if it were a part of the Minimum 
Fee hereunder. The determination of.Consumption and Demand by 
survey shall be effective until the next succeeding suirvey and 
shall be binding and conclusive on both the Permittee and the 
Port Authority as to all matters, including but not limited to 
the frequency and duration of use of the Permittee's electrical 
equipment at the Port Authority Facility by the Permittee. The 
cost of each such survey shall be borne by the Port Authority, 
provided that If the Permittee makes any alterations or 
improvements at the Port Authority Facility in accordance with 
the provisions of this Agreement or otherwise which may result in 
greater Consumption or Demand, the Port Authority may direct a . 
new survey to establish the Permittee's Consumption and Demand 
for electricity at the Port Authority Facility in question and. 
the coat thereof shall be borne by the Permittee • Any method Of 
measurement used herein shall not preclude the Port Authority 
from reverting to the use of any prior, method. .In lieu of â  
determination of Consumption and Demand by survey,' the same may 
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be measured by meter which the Port Authority may install at its 
option, exercised at any time during the Term, and if for any 
reason any meter fails to record the consumption of electricity, 
the consumption of electricity during any such period that the 
meter is out of service will be considered to be the same as the 
consumption for a like period either immediately before or 
immediately after the interruption as selected hy the Port 
Authority. 

(ii) With respect to Port Authority Facilities or 
portions thereof that are located in the State of New Jersey, the 
Port Authority shall periodically throughout the Term, at such 
times as the Port Authority may elect, arrange for a survey of 
the Permittee's equipmant by the Port Authority's Engineering. 
Department or by an independent utility consultant to be selected 
by the Port Authority for the purpose of establishing the 
Perroittee's annual CTonsvû tion and Demand. The Port Authority 
sliall divide the total cost of electricity consun^tion and demand 
f\imished to the Port Authority Facility for each Billing Period, 
as billed by the public utility supplying .electricity to the Port 
Authority Facility, by the total number of kilowatt hours shown 
on the statement for the Port Authority Facility for that Billing 
Period in order to arrive at the cost per kilowatt hour charged 
by the public utility supplying electricity to the Port Authority 
Facility for consumption and demand at the Port Authority 
Facility. The Permittee shall pay to the Port Authority at the 
time the next fee payment following the close of such Billing 
Period is due, as and for the Permittee's Consun^tion and Demand, 
an amount determined by multiplying the cost per Itilowatt hour 
charged by the public utility supplying electricity to the Port 
Authority Facility for consumption and demand at the Port 
Authority Facility by the number of Jcilowatt hours of electrical 
consumption by the Permittee for that Billing Period as 
determined by the electrical survey of the Permittee's equipment 
conducted by the Port Authority. Such amount as is determined to 
he due to the Port Authority for each such Billing Period shall 
be deemed fees, collectible in the same manner and with like . 
remedies as if it were a part of the Minimum Fee hereunder. In 
the event the laws of the State of New Jersey hereafter provide 
that the Port Authority may resell or. subtneter electricity to the 
Permittee, the Port Authority hereby reserves the right at :its 
option exercised at any time during the Term, and at its cost and 
expense, to install meters to measure the Permittee's Consumption 
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and Demand and, in such event, the Permittee shall pay to the 
Port Authority for each Billing Period the cost of such 
Consumption and Demand as measured by meter based on the greater 
of (1) the rates (including the fuel or other adjustment factor 
if any) which would be charged to the permittee by the pxiblic. 
utility company supplying electricity in the vicinity at the time 
of. such purchase and under the service classification then 
applicable to the Permittee for the same quantity of electricity 
to be used for the same purposes under the same conditions if the 
Permittee purchased such electricity directly from such public 
utility company, or (2) the Port Authority's cost of obtaining 
and supplying the same quantity of electricity, and if for any 
reason any meter falls to record the consumption of electricity, 
the consumption thereof during any such period that the meter is 
out of service will be considered to be the same as the ]. 
consumption for a like period either immediately before or 
immediately after the interruption as selected by the Port 
Authority. 

(b) Notwithstanding that the Port Authority has agreed 
to supply electricity to the Permittee, the Pdrt Authority shall 
be under no obligation to provide or continue such service if the 
Port Authority is prevented by law, agreement or otherwise from 
metering or measuring electrical consumption as set forth in 
paragraph (a) of this Section, or elects not to so meter or -
measure consuTi5)tion of the same, and in any such event, the 
Permittee shall make all arrangements and conversions necessary . 
to obtain electricity directly from the public utility. Also in 
such event, the Permittee shall perform the construction 
necessary for conversion and if any lines or equipment of the 
Port /Authority are with the consent of the Port Authority used 
therefor, the Permittee shall pay to the Port Authority its pro 
rata share of the reasonable costs, and expenses for the said 
lines and equipment. 

(c) The supply of electricity shall be made by the 
Port Authority to the Permittee at such points as are designated 
on the final plans covering the Permittee's Initial System 
Construction Work approved by the Port Authority for connection 
of the electrical distribution systems to be installed by the 
Permittee with the Port Authority's lines and conduits, and the 
Port Authority shall have no responsibility for the distribution 
of electrical current beyond the points of connection to the 
System. . • 
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(d) If any federal, state, municipal or other 
governmental body, authority or agency or any public utility 
assesses, levies, imposes, make or increases any charge, fee or 
rent on the Port Authority for any service, system or utility now 
or in the future supplied to the Permittee or to any of its 
Carrier Users, then, at the option of the Port Authority 
exercised at. any time and from tlme-to-time by notice to the. 
Perroittee, the Permittee shall pay, in accordance with said 
notice, such.charge, fee or rent or Increase thereof (or the 
portion thereof equitably allocated by the Port Authority to the 
Permittee's operations hereunder) either directly to the. 
governmental body, authority or agency or to.the public utility 
or directly to the Port Authority. 

(e) The Port Authority shall, have the .right to , 
discontinue temporarily the supply of any of the above services 
when necessary or desirable in the reasonable opinion of the Port 
Authority in order to make any repairs, alterations, changes, o r 
improvements in the premises or elsewhere at the Port Authority 
Facility Including, but not limited to all systems for the supply, 
of services. Except in cases of emergency, the Port Authority 
shall give, the Permittee reasonable prior notice before 
discontinuing the supply of services pursuant to the' provisions 
Of this paragraph. 

(f) No failxire, .delay, interruption or reduction in 
any service or services shall be or shall be construed to be an 
eviction of the Permittee, .shall be grounds for any diminution or 
abatement of the fees payable hereunder, or shall constitute 
grounds for any claim by the Permittee for. damages, consequential 
or otherwise', unless due to the gross negligence or willful 
misconduct of the Port Authority, its employees or agents. 

(g) The Port Authority shall be vmder no obligation to 
supply any service or services if and to the extent and during 
any period that the supplying of any such service or services or 
the use of any component necessary therefor shall be prohibited 
or rationed by any federal, state or municipal law, rule> 
regulation, requirement, order or direction and if the Port 
Authority deems, it in the public. interest to comply therewith, 
even though such'law, rule, regulation, requirement, order or 
direction may not be mandatory on- the Port Authority as a public 
agency. 
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Section 45. Suitability of Port Authoritv Facilities 

The Permittee aclcnowledges that it has not.relied upon 
any representation or statement of the Port Authority or its 
Directors, officers, employees or agents as to the suitability of 
any Port- Authority Facilities to be utilized by the Permittee for 
System Operations. Without limiting any obligation of the 
Permittee to commence operations hereimder at the time and in the 
manner stated elsewhere in this Agreement, the Permittee agrees, 
that no portion of any Port Authority Facilities to be utilized 
by the Permittee for System Operations- will be used initially or 
at any time during the Term which is in a condition unsafe or 
improper for the conduct of System Operations so that there is 
possibility of injury or damage to life or property. Except.as 
expressly provided in Section 44, the Port Authority shall have 
no responsibility with respect to the furnishing or supplying of 
any utilities whatsoever. 

Section 46. Ob-iectlonable Interference 

(a) In the event that the operation of any of the 
Permittee's or a Carrier User's or a Paging Carrier User's 
transmitting and receiving equipment, or associated antennas, 
lines, cables, and wires causes Objectionable Interference, as 
defined in paragraph (d) below, to any communications activity 
conducted as of the date of this Agreement at any Port Authority 
Facility by the Port Authority or a third party pursuant to 
agreement between such third party and the Port Authority, the 
Permittee shall take all steps necessary to remove the cause of 
the Objectionable Interference. 

:i (b) If such Objectionable Interference relates to a 
communications activity at such Port Authority Facility conducted 
by the Port Authority or a third party pursuant to agreement 
between such third party and the Port Authority which commences 
after the commencement of the Permittee's operations at the Port 
Authority Facility pursuant to the terms of this Agreement, the 
Permittee shall cooperate with the Port Authority and any such , 
third party in a'commercially reasonable effort to remove the 
cause of the Objectionable Interference. If such communication 
activity conducted by the Port Authority or such third party 
causes Objectionable Interference to Carrier Users or to Paging 
Carrier Users, the Port Authority sliall take commercially . 
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reasonable steps, and shall use commercially reasonable efforts 
to require the third party to take commercially reasonable steps, 
to remove the cause of the Objectionable Interference. 

(c) If the Permittee believes that the cause of such 
Objectionable Interference does not relate .to the operation of 
its transmitting and receiving equipment, or associated antennas, 
lines, cables, and wires, the matter shall be submitted to an 
engineering committee consisting of one engineer selected by the 
Permittee, one engineer selected by the Port Authority, and a 
third engineer selected by the two engineers previously selected. 
If such engineers can not agree on a third engineer/ then the 
third engineer shall be selected by an officer of the American 
Arbitration Association. - It shall be the duty of the members of 
the engineering committee to determine whether in their opinion 
the Objectionable Interference results from the operation of the 
Permittee's transmitting and receiving equipment, or associated 
antennas, lines, cables, and wires. If a majority of the 
committee shall so determine, and such Objectionable Interference 
relates to an existing commtinications activity at such Port 
Authority Facility, the Permittee shall remove the cause of the 
Objectionable Interference. 

(d) Objectionable Interference to a communications 
activity shall be deemed to exist for the purposes of this 
Section if: 

(1) The construction.or operation, maintenance, 
or repair of a Person's transmitting and receiving equipment or 
associated antennas, lines, cables, and wires causes a condition 
to exist which would constitute interference within the meaning 
of the rules and regulations of the Federal Communications 
Commission at the time then in effect; or 

(ii) The construction, operation, maintenance, or 
repair of a Person's transmitting and receiving.equipment or -
associated antennas, lines, cables, and wires causes a material 
impairment of the quality of either sound or picture signals of, a 
communications activity being conducted at a Port Authority 
Facility during the period of operation of such communications 
activity, as compared with that which would be obtained if such 
.transmitting and receiving equipment or associated antennas, 
lines, cables, and wires were not in operation, or under 
construction, maintenance, or repair; or 

-92-



(iii) The construction, operation, maintenance, or 
repair of a Person's transmitting and receiving equipment or 
associated antennas, lines, cables, and wires prevents a third 
party conducting a communication activity at such Port Authority 
Facility from using or having access to its equipment, or 
associated antennas, lines, cables, and wires at reasonable and 
usual times to an extent which interferes to a material degree 
with the construction, operation, maintenance, or repair thereof, 
it being understood that a reasonable temporary interference 
which does not materially interfere with the construction, 
operation, maintenance, or repair of such third party's 
equipment, or associated antennas, lines, cables, and wires and 
which ,,is occasioned by construction, operation, maintenance,- or 
repair of or to such equipment, or associated antennas, lines, 
cables, and wires shall not be considered Objectionable 
Interference, 

(e) All agreements to which the Port Authority shall 
hereafter become a, party and pursuant to which the Port Authority 
shall grant or otherwise provide rights, licenses or permission 
to engage in communications activities at any Port Authority . 
Facilities shall contain the agreement of the other party to such 
agreement, expressed to be for the benefit of and enforceable by 
the Port Authority and the Permittee, to accept and be bound by 
the provisions of this Section 46, unless, in the'reasonable 
opinion of the Port Authority, such communications activities 
would not cause Objectionable Interference to System Operations. 

Section 47, yJon-Iiiabilitv of Individuals 

_"; Neither the Commissioners of the Port Authority nor the 
Members of the Permittee, nor any of them, nor any officer, agent 
or employee of the Port Authority or of the Permittee shall be 
charged personally by.either party hereto with any liability or 
shall be held personally liable to the other party under any term 
or provision of this Agreement or because of its execution or 
attempted execution, or because of any breach or attempted or 
alleged breach thereof. 

Section 48. pxistina Wireless Acrreements 

The Port Authority hereby assigns to the Permittee all 
of the Port Authority's right, title and interest in its existing 
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lease and permit agreements with wireless carriers at Covered 
Facilities, including but not limited to those lease and 
permit agreements listed on Schedule A attached to Exhibit E, 
described below. The Permittee shall pay any costs incurred by 
it or by the Port Authority in connection with any termination or 
revocation of such agreements. Total payments by the Permittee 
to the Carrier Users pursuant to this Section shall not exceed 
One Million Six Hundred Thousand Dollars and No Cents 
($1,600,000,00) in the aggregate. Any such payments made by the 
Permittee to the Carrier Users shall con^rise a portion of the 
Initial System Capital Cost. The assignment by the Port 
Authority to the,Permittee provided for above shall be further 
evidenced by execution and ac)cnowledgment of an "Assignment and 
Assumption Agreement' in the form attached hereto, hereby made a 
part hereof and marked "Exhibit E' and by the transmittal by the 
Port Authority and the Permittee of a letter notifying such 
wireless carrier under any such existing agreement of the 
assignment of same. 

Section 49* Non-Disturbance 

So long as this Agreement has not been terminated on 
account of a default by the Permittee that has continued beyond 
2iny applicable cure period, no mortgagee or assignee of, or 
successor to, the Port Authority, or any Person holding any liens 
on or security interests in any equipment or fixtures owned by 
the Port Authority that form a part of the System (a 
"Successor"), upon taking title to any such fixtures or equipment 
shall terminate or disturb the Permittee's use and operation of 
such equipment and fixtures in connection with the operation of 
the System pursuant to this Agreement, except in accordance .with 
the terms of this Agreement. A Successor shall be bound to the 
Permittee under the terms of this Section 49. 

Section 50. Labor Harmony Obligation 

The Permittee shall use reasonable efforts, taking all 
measure emd means, to insure labor harmony in its operations at 
the Facility all to. the end of avoiding and preventing strikes, 
walkouts, work stoppages, slowdowns, boycotts and other labor 
.trouble emd discprd. The Permitted recognizes the essential 
necessity of the continued and full operation of each Port 
Authority Facility. 
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Section 51. prpkei;̂ aqe 

The Permittee represents and warrants that it has not 
had any contacts, dealings, acts or conversations with any broker 
except TREGA Securities, LLC or BancBoston Robertson Stephens 
Inc. (assuming, but without acknowledging, that either of said 
entitles is a "broker") in connection with the negotiation of 
this Agreement or in connection with the rights and permissions 
granted to the Permittee hereunder. The Permittee shall 
indemnify and save harmless. the Port Authority from any and all 
claims for brokerage or commission made by any Person, including 
but not limited to TREGA Securities, LLC and BancBoston Robertson 
Stephens Inc., for services in connection with.the negotiation 
and execution of this Agreement or in connection with the rights 
and permissions granted to the Permittee hereunder arising out of 
the contacts, dealingrs, acts or conversations of the Permittee, 
except for claims arising solely out of any contacts, dealings, 
acts or conversations of the Port Authority. 

Section 52. Notices 

(a) All notices, permissions, requests, consents and 
approvals given or required to be given to or by either party 
shall be in writing, and all such notices and requests shall be 
personally delivered to the party or to the duly designated 
officer or representative of such party at the location provided 
pursuant to this Section or forwarded to such party, officer or 
representative at the location provided pursuant to this Section, 
by a ̂Rationally-recognized Overnight courier service or sent by 
regisjtered or certified mall. The Port Authority and the 
Permittee shall designate an office within the Port of New York 
District and an officer or representative whose regular place of 
business is at such office. Until further notice,.-the Port 
Authority hereby designates its Executive Director and the 
Permittee designates the person whose name appears on the first 
page of this Agreement as their respective officers or 
representatives upon whom notices and requests may be served, arid 
the Port Authority designates Its office at One World Trade 
Center, New .York, New York 10048, arid the Permittee designates 
its office, the address of which is set forth on the first page 
of this Agreement, as their respective offices where notices ajid 
requests may be served. 
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(b) If any notice is mailed or delivered, the giving 
of such notice shall be complete upon receipt or, upon the event 
of a refusal by the addressee, upon the first tender of the 
notice to the addressee or at the designated address. 

Section 53. Severability 

In the event that euiy of the terms, covenants or 
conditions hereof or the application of any such term, covenant 
or condition shall be held invalid as to any party or 
circumstance by any court or regulatory body having jurisdiction, 
the remainder of such terms, covenants or conditions shall not he 
affected thereby and shall remain if full force and effect, and 
the parties shall negotiate in good faith to siibstitute a term or 
condition in this Agreement to replace, the one held invalid'. . 

Section 54. Counterparts 

This Agreement may be executed in any number" of 
counterparts, and each counterpart hereof shall be deemed .to be 
an original instrument, but all such counterparts together shall 
constitute but one agreement. 

Section 55, Rules of Tntemretation 

Except as otherwise expressly provided herein: the 
singular includes the plural and the plural includes the 
singular; "or" is not exclusive; "include" and ^including" are 
not limiting; a reference to any agreement or other contract 
includes permitted supplement and amendments; a reference to a 
law includes only such law as in effect ori the date of execution 
and delivery hereof and any rules or regulations issued • ^ 
thereiuider and in effect on the date of the execution, and 
delivery hereof; a reference to a Person includes its permitted 
successors and assigns; a reference' to a Section or any Esdiibit 
is to the Section or Exhibit which constitutes a part of this 
Agreement unless otherwise specified; in case of any conflict 
J>etween the provisions of this Agreement and any Exhibit, the 
provisions of this Agreement shall.take precedence; any right may 
be exercised at any time and from time to time;, all obligations 
under this Agreement of any party are continuing obligations 
throughout the Terra and the fact that counsel to any party shall 
have drafted this Agreement shall not affect the interpretation 
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of any provision of this Agreement in a manner adverse to any 
party or otherwise prejudice or impair the rights of any such 
party. 

Section 56. Third Party Beneficiaries 

It is not intended that this Agreement make any Person 
a third party beneficiary hereof, notwithstanding the fact that 
Persona other than the Permittee and the Port Authority may be 
benefitted hereby. 

Section 57. GovemlncL Law 

This Agreement shall be governed,by, and construed in 
accordance with, the laws of the State of New York. 

Section 58. gntire Agreement 

This Agreement consists of the followings pages 1 
through 98, inclusive, and Exhibits A, B, C, D and E and Schedule 
E. It constitutes the entire agreement of the parties on the 
subject matter hereof .and may not be changed, modified discharged 
or extended except by written instrument duly executed'by Port 
Authority and the Permittee. The Permittee agrees that no 
representations or warranties shall be binding upon the Port 
Authority unless expressed in writing' in this Agreement. 
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IN WITNESS WHEREOF, the parties hereto have executed 
these presents as of the day and year first above written. 

ATTEST: 

Secretary 

THE PORT AUTHORITY OF NEW YORK 
AND NEW JERSEY 

By: , /^<r & ^ ^ f^fsjx.(f < /Mf^ Ĉ \ 

T i t l e : di/^eJ^ ^7S^j,fnLo£Y ^P/^^SK 

M 
iW0iB^ 

ATTEST: 

/44^,rl2. 1. 
Name: t^^'AJp E. fecfr 

Tit le ;Tg-rLK>;l ,1 f>ii.>Jp^ 

NEW YORK T PARTNERS, LLC 

Name. •llCclsaVot <S_> O<^6^^t^Q^;n^0 

T i t l e : . ' ^ ^ ^ s , \ c i e . ( ^ 
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EXHIBIT A 

PORT AUTHORITY FACILITIES 

I. Basic Port Authority Facilities 

A. Holland Tunnel 

B. Lincoln Tunnel 

C. John F. Kennedy International Airport 

D. Newark International Airport 

E. LaGuardia Airport 

II. Additional Port Authority Facilities 

. A. PATH Stations and tubes 

B. Port Authority Bus Terminal 

C. World Trade Center Concourse 

(Other Port Authority Facilities, such as the George 
Washington Bridge Bus Station, may be added to the System upon 
the request of the Peinnittee and with the written consent of the 
Port Authority in its sole and absolute discretion.) 



EXHIBIT D (48 Pages plus Exhibits A - E 
and Schedules 2,7(a) - 2,7(h)) 

1 CARRIER ACCESS AGREEMENT 

2 THIS CARRIER ACCESS AGREEMENT (the "Agreement") is made and 

3 entered into this day of [ , 1999. by and between NEW YORK 

4 TELECOM PARTNERS, LLC ("NYTP"), a Delawattt limited liability company with a 

5 principsa office at ;__ ' World Trade Center, New York, New 

6 Yoric 10048. and (the "Carrier"), a , 

7 corporation with a principal office at 

8 . 

9 WITNESSETH: 

10 WHEREAS, the Port Authority of New York and New Jersey (the "Port 

11 Authority") has selected NYTP to build and operate a Telecommunications Network Access 

12 System ("TNAS"), as described on Exhibit "A" attached hereto, whereby providers of 

13 Personal Wireless Services (as hereinafter defined) may- elect to have seamless wireless 

14' access to certain tunnels, concourses and buildings, airports and other facilides operated by 

15 the Port Authority; . 

16 WHEREAS, the Port Authority and NYTP have agreed upon the tenns and 

17 conditions pursuant to which NYTP will build and operate the TNAS and. In connection 

18 therewith, the Port Authority and NYTP have entered into a TNAS Agreement dated 

19 . • __, 1999 (the "TNAS Agreement"); and 

20. WHEREAS, NYTP has agreed to make the TNAS available to the Carrier in 

21 the Lincoln Tunnel and the Holland Tunnel (collectively, the "Tunnels"), as well as in any 

22 other Port Authority FaciUty (hereinafter defined) in. which the Carrier desires TNAS 

23 coverage, in accordance .with the terms and conditions set forth herehi, and the Carrier has 

24 agreed to participate in and use the TNAS in the Tunnels and. If the Carrier desires, other 

25 Pen Authority Facilities, and to make payments to NYTP, ail in accordance with die terms 

26 and conditions set forth'herein. , 
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1 NOW. THEREFORE, in consideration of die covenants contained herein and 

2 other good and valuable consideration, the parties agree as follows: 

3 AGREEMENT 

4 1. DEFINITIONS. For purposes of this Agreement, the following 

5 capitalized words and phrases, in the absence of clear implication odicrwise, shall be given 

6 the following respective meanings: 

7 "Access Fee" shall have the meaning given that term in Section 3^1. 

8 "Assignee* shall mean a Person to whom rights hereunder have been 

9 assigned, including any trustee designated in connection with the Project Financing. 

10 "Baseline MOUs" shall mean die MOUs for each Covered Facility set 

11 forth on the Schedule for such Covered Facility, as increased by any additional Baseline 

12 MOUs purchased by die Carrier pursuam to Section 3.1(c). 

13 "Carrier Agreements" shall mean this Agreement and all other similar 

14 agreements with Participating Ciirriers pursuant to which Participating Carriers and NYTP 

15 agree on the terms and conditions under which such Participating C-aniers will'have acce^ to 

16 the TNAS. 

17 "Carrier U C shall have the meaning given diat term in Section 3.6. 

18 "Carrier Equipment" shall mean die Carrier's equipment for the 

19 provision of telecommunications services. 

20 . .: ^ . "Change in Law" shall.mean (I) any change In, or ad<^tipn of, any 

21 constitution, charter, act, statute, iaW.'ordlnanoe, code, rule^ regulation or order,,oc other 

22 legislative or administrative action ofthe United States of Atnirica. the State of New York, 
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1 or the State of New Jersey, or any agency, department, autiiority. political subdivision or 

2 odier Instrumentality of any of them (collectively, a "Law"), (ii) a final decree, judgment, or 

3 order of a court or any such agency which is legally binding and enforceable, or (iii) the 

4 suspension, termination, interruption^ denial, failure to renew, or imposition of conditions 

5 not previously imposed, with respect to the issuance of any permit, license, consent or 

6 authorization, or any change in judicial or administrative interpretation of any Law with 

7 which, in each case, in the mtitual opinion of the parties. NYTP must at such time comply in 

8 connection widi the design, construction or operation of the TNAS, having a material adverse 

9 effect on the performance of any of the obligations of NYTP hereunder or of any other 

10. , obligation of a party pursuant to this Agreement, occurring subsequent to the date hereof, 

11 and whk̂ h has not been principally caused by, nor significancty contributed to by, and is 

12 beyond the reasonable control of, the party relying thereon as justification for not performing 

13 an obligation or complying with any condition required of such party under this Agreement. 

14 "Contractor" shall mean, collectively, the general contractors that 

15 NYTP selects lo construct all or any portion of die TNAS. 

16 "Construction Contract" shall mean, widi respect to any Contractor. 

17 every agreement between NYTP and such Contractor with respect to the TNAS. 

18 "Construction Costs^ shall mean, with respect to any G!overed Facility, 

19 all costs attributable solely to such Covered Facility that may be incurred by NYTP 

20 (including any such costs incurred by any of its contractors or agents) during the 

21 Construction Period wiUi respect to the completion of tiie TNAS at such Covered Facility, 

22 "Construction Date" shall mean, with rê Msa tp any C>)vcred Facility, 

23 die ditte tfiat construction of the TNAS commences in such Covered Facility. . 
' • ' • ' ; . • • • • • • • * ' ' . • • • . " • ' , • . : . • , • • 

24 "Construction Pepod" shall mean, widi respect to any Covered 

25 Facility, die time period beginning on the C ônstructton Date and ending on the date set forth 
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1 in the Schedule 2.7 for such Covered Facility, or as may be further extended pursuant to 

2 Section 2,7(a). 

2 "Consulting Eneineer" shall have die meaning given to such term in 

4 Section 2.7 

5 "Contractor" shall mean each general contractor that NYTP selects to 

6 construct die TNAS, or any portion tiiereof. 

7 "Covered Facilitv" shall mean each Port Autiiority Facility v4di respea 

8 to which die Orrier has elected to participate in the TNAS and receive TNAS coverage 

9 pursuant to the procedures in Section 2.7. 

10 "Date of TNAS Operation" shall mean, with respect to each Covered 

11 FaciUty, die later to occur of CO the end of die Construction Period, or (iO tiie date on which 

12 • the Carrier has complied widi the terms of Sections 2.7(a), 3.1(a) and (b) and 3.2 witii 

13 respect to such Covered Facility. 

14 "Entrance Fee" shall have die meaning given that term in Section 3.1. 

15 "Equivalent Measurement of Use" or "EMU" shall have die meaning 

16 given to diat teriii under tiiedefmltion of MOU, 

17 "Estimated Construction Costs" shall have the meaning given to that 

18 term in Section 3.6. 

19 "Excess MOUs" shall mean, with respect to each Covered Facility, all 

?Q MOUs sent or received by Carrier's customers over die TNAS in an operating year In excess 

21 ^̂  of Baseline hiioUs, •'•'' '"'^'' '. ' ^ ^ i ^ ' - • . . - • A , . - . - . : . , :.,__ 
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1 'Existing Contracts" shall mean die existing contracts regarding 

2 wireless services within Port Autiiority Facilities described on Exhibit "B" attached hereto. 

^ "GAAP" shall mean generally accepted accounting principles spited 

4 on a consistent basis. 

5 "Initial Term" shall have die meaning given that term in Section 4.1. 

6 "MQU" and, collectively. "MOUs." shall mean a "Minute of Use." 

7 which shall refer to each minute, or portion thereof, of airtime diat a customer of a 

8 Participating Carrier sends or receives transmissions over the TNAS. In addition, the 

9 C ânier acknowledges diat methods of measuring use or volume in the wireless 

10 communicatbns Industry are constantiy evolving, and that NYTP may in the future use a 

11 different metiiodology for measuring use of die system by die Carrier and die otiier 

12 Participating Carriers (e.g., measurement based on bits tiirough digital packet switch data). 

13 In the event that NYTP converts the metiiodology of measuring use of die TNAS from • 

14 minutes of use to an equivalent measurement of digital information wireless traffic use (an 

15 "Equivalent Measurement of Use" or "EMU"), die defined term MOU used diroughout diis . 

16 Agreement shall mean and refer to such EMU. The parties acknowledge that a change in the 

17 metiiodology used to measure use of the TNAS will require die consent of die Port Autiiority 

18 in accordance with the terms of the TNAS Agreement, 

19 "Operating Year? means a calendar year during die term of tiiis 

20 Agreement or, as applicable, and pro rated, die portion of the year beginning on die Date of 

21 TNAS Operation and ending on December 31 of die same calendar year or. in die case of 

22 die last C^rating Year hereunder, die portion of die year beginning on January 1 thereof 

23 and ending on die Termination Date of this Agreement. 

24 "Overiav" means, widi respect to certain Covered Facilities, access to 

25 structures or property on or at such Covered Facility by die Carrier for die installatlbn of 

26 Carrier Equ^ment. 



* "Participating Carriers" shall mean, witii respect to each Covered 

2 Facility, die providers of Personal Wireless Services who have entered into or at any time 

3 hereafter enter into an agreement widi NYTP allowing such provider access to die TNAS in 

4 such Covered Facility. 

5 "person" shall mean any individual, firm, partnership, corporation, 

6 association, institution, cooperative enterprise, trust, municipal authority, federal institution 

7 or agency, state institution or agency, municipality, other governmental agency or any other 

8 legal entity or any group of such persons whatsoever which is recognized by law as the 

9 subject of rights and duties. 

10 "Personal Wireless Services" shall mean commercial mobile services. 

11 unlicensed wireless services, and common carrier wireless' exchange access services. 

12 "Points of Interface witl^TNAS" shall mean die locations at which the 

13 Carrier's equipment interfaces with the TNAS. 

14 "Port Audioritv" shall mean die Port Autiiority of New York and New 

15 Jersey, a body corporate and politic created by Compact between die states of New York and 

16 New Jersey widi die consent of die Congress of die United States of America. 

17 "Port Audioritv Facilities" or "Facilities" shall mean tiiose areas owned 

18 or controlled by die Port Autiiority as described on Exhibit "C" attached hereto. 

19 "Project" shall mean the development, financing, construction, 

20 operating and maintaining of die TNAS, all as described in die TNAS Agreement and herein. 

' • , • , • - > • • ' • , • 

21 "Project Financing" shall mean die obligations of NYTP pursuant lo die 

.22 indebtedness Incurred and all otiier funds raised by NYTP to finance the development, 

23 construction, equipping and operation of die TNAS and any^paynients made.iii cptmection 
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1 "Schedules" shall mean die Schedules attached (or, widi respect to 

2 subsequent Covered Facilities, to be attached) to tiiis Agreement and made a part of tiiis 

3 Agreement and containing die terms and conditions on which die Carrier shall have die right 

4 to use die TNAS in each Covered FaciUty, Each such Schedule is referred to and described 

5 in Section 2.7, and is designated Schedule 2.7. There shall be a separate Schedule 2.7 for 

6 each Covered Facility. 

7 "Svstem Capacity" shall mean die specifications and minimum system 

8 capacity described in Exhibit "D" attached hereto. 

9 "Tedinical Standards" shall mean die technical standards for die TNAS 

10 for each Port Autiiority Facility as set fordi on Exhibit "E" attached hereto. 

11 "Termination Fee" shall have the meaning given that term in 

12 Section 14.3. 

13 "TNAS" shall mean each telecommunications network access system to 

14 be owned by NYTP and constructed by each Contractor on the Port Authority Facilities in 

15 accordance widi the TNAS Agreement, whereby providers of Personal Wireless Services will 

16 gain seamless wireless access to certain Port Autiiority facilities, which iietwork access 

17 system Is fiilly described and detailed on Exhibit "A" attached hereto. 

18 "TNAS Agreement" shall mean die agreement between die Port 

19 Autiiority and NYTP dated - . ' . , 1999, pursuant to which NYTP and die Port 

20 Authority have agreed upon the terms and conditions under which NYTP will build and 

21 operate the TNAS, ^ 

22 "Uncontrollable Circumstances" shall mean acts, events, or conditions 

23 hereaher occurring or existing, whedier affecting die TNAS or NYTP, having a material 

24 adverse effect on aiiy obligation under dils'Agreement, if suchact, event or condition has not 

25 been principally caused by; nor significantiy contributed to by, and Is,beyond the reasonable 



1 

2 

3 kinds 

5 

control of. the party relying tiiereon as justification for not performing an obligation or 

complying widi any condition required of such party under tiiis Agreement, of die following 

^ (0 An act of Cjod. war, embargo, insurrection, strike, riot. 

sabotage, fire, demonstrations, civil disturbance, national emergency, flood. 

6 explosion, cardiquake, lightning or similar circumstances; 

T (ii) die entry of a valid and enforceable Injunctive or restraining 

8 order or judgment of any federal or state, administrative agency or governmental 

9 officer or body, having jurisdiction thereof if such order or judgment is not the result 

10 of die negligent or willful act, or failure to act of the non-performing party. The 

11 contesting in good faith of any order or judgment shall not constitute or be construed 

12 as a willful or negligent act; or 

13 (iii) Change in Law. -

W "Underlay TNAS" means, wldi respect to certain Covered Facilities. 

15 access by die Carrier lo the NYTP internal building network coverage equipment at such 

16 Covered Facilities. 

17 "Usage Fee"' shall have the meaning glVen tiiat term In Section 3.1. 

18 2. ESTABLISHMENT OF TNAS 

19 2.1 Obligation of NYTP To Establish TNAS. NYTP and die Port 

20 Autiiority have entered Into die TNAS Agreement and NYTP shall use reasonable efforts to 

21 Implement the TKAS Agreement: causedie TNAS jto be consUiicted, and operate the TNAS, 

22 all in accordance witii the terms arid bonditions of the TNAS Agreement and the Carrier , . 

23 Agreements? On of before ̂ the bate of TNAS Operation in each Covered Facility,;ijYTP, 

24 shall cause die TNAS to'be fully operational Xn such Covered Facility in spcordanoe, \vidi tfie 
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1 terms of die System Capacity and Technical Standards for tiiat Covered Facility. NYTP, 

2 tiirough its own personnel, die Contractor, and odier Persons shall provide all labor and 

3 materials necessary to build, own, operate, repair and maintain the TNAS. The Carrier shall 

4 be solely responsible for the installation, maintenance, repair, replacement and operation of 

5 die Carrier Equipment in die TNAS. 

6 2.2 Administration of TNAS. NYTP will administer and operate all 

7 aspects of die TNAS. Following die Date of TNAS Operation in each Coveted Facility. 

8 NYTP shall keep the TNAS operating and available continuously in each Covered Facility 

9 seven days per week, 24 hours per day. every day of the year, NYTP shall maintain the 

.10 TNAS jn good operating condition, and sliall manage the TNAS widi sound engineering 

11 practioes. Subjea to die Carrier's base station and. customer unit specifications, NYTP shall, 

12 in accordance widi die Technical Standards, cause to be accepted and^or delivered. In each 

13 Covered Facility, wireless communications signals widiin the TNAS originating from or to 

14 be delivered to customers of the Carrier. The Carrier shall develop a system, reasonably 

15 acceptable to NYTP and to die Port Autiiority, capable of measuring wireless 

16 communications signal volume in each (Covered Facility in consultation wldi, and based on 

17 reasonable standards adopted by, NYTP (and approved by the Port Autiiority), and shall 

18 repon such volume to NYTP on a mondily basis. The Port Authority, from thne to time, 

19 may inspect die Carrier's Equipment for measuring wireless communications signal volume. 

20 In the event that die (Carrier refuses or is unable to develop a System capable of measuring its 

21 wireless communications signal volume in each Covered Facility, die parties adaiowledge 

22 tiiat NYTP may, at its discretion, develop, implement 9nd install a system (on die Carrier's 

23 equipnient. If necessary) enable of measuring wireless commiinlcatlotu signal voluthe 

24 originating or terminating on, or odierwise using, die TNAS; provided diat any such systeiti 

25 shall be, developed in consultation witii die Participating Carriers, and die.costs to develop 

26 and implement such system shall be f ]. 

27 2.3 . Carrier CommitmenL Commencing oh the Date pf TNAS 

28 Operation and during die term of diis Agreement, all Personal Wireless Servk^s provided by 

29 the Carrier to its customers widiln each Covered Facility's TNAS coverage area shall be 
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1 provided through NYTP and the TNAS. and the C:arrier shall not use any odier means or 

2 mediod of transmitting wireless communications signals in any Covered FaciUty. This 

3 Section 2.3 shall not prohibit the Carrier from using, and shall not restrict or limit the 

4 Carrier's use of, tiiose portions of die Carrier's existing telecommunications system located 

5 outside the Covered Facilities that may.provide coverage in or otherwise overlap areas of a 

6 Covered Facility serviced by die TNAS. The Carrier acknowledges dial NYTP may measure 

7 baseline existing telecommunications signals levels to establish existing levels of overlap, and 

8 that NYTP may monitor future signals levels to ensure that the Carrier does not intentionally 

9 avoid the TNAS through additions to its existing system. 

10 2.4 Svstem Opacitv. It is acknowledged and understood by the 

11 parties that die TNAS will be designed and constructed to handle, process and complete 

12 wireless transmission signals in accordance with the Technical Standards and die System 

13 Capacity. 

14 2.5 Shutdown. On fourteen (14) days prior written notice, to the 

15 Carrier^ NYTP may partially or completely reduce die capacity of die TOAS for a scheduled 

16 overhaul, provided that no later dian seven (7) days prior to any such reduction of capacity, 

17 NYTP shall present to die Carrier a contingency plan (a "Shutdown (Contingency Plan"), 

18 acceptable to the Carrier in the Carrier's reasonable discretion, to notify the Carrier's 

19 customers of the anticipated shutdown and alternate means of providing service to such 

20 customers, which contingency plan shall include, but not be Umited to, notices posted in the 

21 Covered Facility to be affected, and provided further diat if the proposed Shutdown 

22 Contingency Plan is not acceptable to die Carrier. NYTP shall work with die Carrier to 

23 . develop a revised Shutdown Contingency Plan acceptable to the Carrier in the Carrier's 

24 reasonable discretion prior to any such reduction of capacity. NYTP shall select overhaul or 

25 shutdown periods when low call volume may be expected. Except in cases of emergency or 

26 Uncontrollable Circumstances, the TNAS shall not be shutdown for a period in excess of sbc 

27 (6) hours unless NYTP and the Carrier have agreed on a Shutdown C^ontingency Plan diat 

28 provides for a greater shutdown period. • '„.. .;.̂ :;,. 
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^ 2.6 Equivalent Measurement y>f Use (EMU), NYTP may, in its 

2 reasonable discretion, change die metiiodology used to measure wireless communications 

3 signal volume on die TNAS from MOU to an EMU, and die Carrier shall ooc^erate widi 

4 NYTP and take all steps necessary to assist NYTP in completing any such change in 

5 • metiiodology and to change the Carrier's system of measuring its use of the TNAS to 

6 comport wldi such change; provided that any such conversion by NYTP shall not be 

7 implemented by NYTP until NYTP has received die consent of a majority of die 

8 Participating Carriers to such conversion, which consent shall not be unreasonably withheld 

9 or delayed. 

10 2.7 Carrier's Participafan in a Covered Facilitv. 

11 (a) TTie (Carrier and NYTP each acknowledge and agree diat 

12 the Port Autiiority Facilities known as the Holland Tunnel and the Lincoln Tunnel are 

13 , Covered Facilities. The Access Fee, Osage Fee, Baseline MOU, Construction Date, 

14 (instruction Period and otiier information for, and applicable solely to, such.Cover9<i. 

15 Facilities arc set fordi on Schedules 2.7(a) and 2.70>), respectively. The Carrier shall 

16 not participate in die TNAS or odierwise receive TNAS coverage in any otiier Port 

17 Autiiority Facility and no odier Port Autiiority Facility shall be subject to this 

18 Agreement, unless and until (i) die Carrier notifies NYTP in writing tiiat it desires to 

1 9 —• participate in die TNAS in such Port Autiiority Facility, which notice shall include die 

20 ^ecifications of die C^arrier's desired participation in iut^ Facility; 0*0, tiie Carrier 

21 agrees to pay all of NYTP's costs to design and construct diat portion of die TNAS 

22 diat is necessary in order to permit die Courier's desired use of such Facility (the 

23 "Construction Costs"); (iii) if ail or any portion of die Consuiiction C^sts have been 

24 paid for by anodier Participating Clarrier or NYTP, die Carrier pays to such 

25 Participating Carrier or NYTP, as die case may be, die Carrier's pro rata share of 

26 . such 0)nstructk>n Costs (based on die number of Partiqlpating Carriers using such 

27 cotistructed portion as of die date of such payment); (iv) prior to commencement of 

28 construction, die Carrier pays to. NYTP die Estimated Construction CtoslS for such 

29 Facility; (v) die Carrier executes die Schedule,2,7 for such new Covered FaciUty in 



1 die form required by NYTP, which Schedule 2.7 shall be deemed incorporated in, 

2 and a part of. this Agreement; and (vi) die Carrier pays die Access Fee due for such 

3 Facility. Upon die Orrier's written request, NYTP may. in its sole discretion and in 

4 lieu of requiring die Carrier to pay to NYTP die Estimated C:onstructipn Ctosts for 

5 any such Facility under clause (a)(iv) above, finance die Construction Ĉ osts for such 

6 Facility, in which case the Orrier shall, prior to the commencement of die 

7 construction of die TNAS in such Facility. (A) pay a portion (determined by NYTP) 

8 of die Estimated Construction Costs for such Facility. (B) promise to pay the 

9 remaining Construction Costs over time, on terms and witii interest at a rate 

10 determined by NYTP in its reasonable discretion, and (C) execute any and all 

11 promissory notes and odier documents to evidence die foregoing diat NYTP deems 

12 necessary in its reasonable discretion. The Carrier acknowledges diat NYTP intends 

13 to construct die TNAS in JFK, LaGuardia and Newark Airports, and that the Carrier, 

14 if it elects to obtain use of the TNAS in such Facilities, will be responsible for 

15 payment of the Construction Costs for such Facilities in accordance with clause (a)(iii) 

16 above. ' . 

17 (b) Widiin tiiirty (30) days after receipt by NYTP of die 

18 notice specified in clause 2.7(a)C0 above, NYTP shall deliver to die Carrier die 

19 Schedule 2.7 for such Facility. Such Schedule 2,7 shall set forth, among odier 

20 things, die Construction Date and the Construction Period, and shall be. accompanied 

21 by die information relating to Estimated Construction Ciosts and amounts payable by 

22 the Oirrier as described in Section 3.6. Upon completion of construction of die 

23 TNAS in such Facility, the Carrier shall be permitted to inspect and test the TNAS in 

24 the Facility for a period of ten (10) days after die Carrier has completed the 

25 installation of Its equipment In the Facility; provided diat the Caaier covenants and 

26 agrees to adhere to NYTP's requirenierits widi re4>fect to the scheduling for and } 

27 installing of die Carrier's cquipniM^^ '}. 

28 the Carrier's expense to coffiriii compliance wldi the Technical Standards for sudi 

29 Facility: The Carrier agfewlhat'm) cditstnictiortt^ workmay be ;. 

30 performed by die Camer or NYTP widiotit thfeprtorwritten approval of die Port 
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1 Autiiority. If die TNAS In such Facility is not reasonably satisfactory to die C ârrier. 

2 die Carrier shall notify NYTP in writing prior,to die end of die Construction Period. 

3 which notice shall set fortii any deficiencies in die TNAS widi reasonable specificity. 

4 and die Construction Period shall be extended by NYTP so as to permit NYTP to 

5 correct such deficiencies. NYTP shall promptiy notify die Carrier in writing as to die 

6 revised Ci)nstruction Period, and die Carrier shall be permitted to inspect and test die 

7 TNAS in die Facility.during die last ten (10) days of die revised Construction Period. 

8 If prior to the completion of die revised Construction Period, die Carrier notifies 

9 NYTP in writing diat the deficiencies in die TNAS in such iPacility have not been 

10 remedied so as to make die TNAS reasonably satisfactory for its intended use, NYTP 

11 shall be permitted to furdier remedy such deficiencies in accordance widi die 

12 foregoing procedures unless (i) the Carrier states in such notice diat die Carrier 

13 believes diat such deficiencies cannot be remedied by NYTP, or (ii) NYTP notifies 

14 die Carrier in writing diat NYTP believes diat such deffctencies have been remedied 

15 so as to make die TNAS in die Facility reasonably satisfectory for Its intended use. If 

16- .•. events (0 or (ii) occur, die parties agree diat die matter will be submitted to die-Chief-

17 Engineer of die Port Autiiority to assist the parties in resolving die matters in dispute, 

18 . if die Chief Engmeer is willing to act in such capacity. If die parties are unable to 

19 resolve die matter in accordance widi die foregoing, die matter shall be submitted to a 

20 reputable engineering firm wldi specific expertise in telecommunications matters 

21 mutually selected by die parties or, if the parties are unable to agree, selected by die 

22 Chief Engineer of die Port Autiiority, or, if tiie CSiief Engineer is unwilling to make 

23 such selection, by die American Arijitration Association, for review and resplution by 

24 such engineering firm (die "Consulting Engineer"). The parties agree to each pay 

25 one-half of any costs or expenses of die Port Audiority's Chief Engineer; die 

26 American Arbitiation Association and die Consulting Engineer. If die Consulting 

27 Engineer determines diat such deficiencies cannot be remedied by NYTP, all amounts 

28 paid by die Carrier to NYTP as Estimated Construction Costs (and any odier sums 

29 paid to NYTP by die Carrier widi respect to such Facility, If any) shall be refunded 

30 by NYTP to die Carrier, U die Consulting Engineer determines diat such deficiencies 

31 can be remedied. NYTP shall proceed to remedy such deficiencies immediately In 

« 
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1 accordance widi the procedures set fordi in diis Section 2.7(b). If die Consulting 

2 Engineer determines that such deficiencies have been remedied so as to make the 

3 TNAS in the Facility reasonably satisfactory for its intended use, the Carrier shall 

4 immediately comply with its obligations under Section 2.7(a). 

5 (c) NYTP and the Carrier expressly acknowledge and agree 

6 diat die Carrier is not required to participate in the TNAS at all Port Autiiority 

7 Facilities. 

8 (d) The Carrier acknowledges that NYTP may impose, and the 

9 Carrier will be responsible for paying, a surcharge to cover (widiout limitation) 

10 increased administration costs and fees, implementation costs and fees, and interest if 

1 1 . the Carrier (i) signs diis Agreement after the Construction Date for die TNAS In the 

12 Holland and Lincoln Tunnels, or (ii) elects to participate in a Covered Facility after 

13 die Construction Date of the TNAS in such Covered Facility. 

14 3. CHARGES AND PAYNfENTS 

15 3.1 pees Gcnerallv. The Carrier will be responsible for payment of 

16 •• diree (3) separate types of fees, as set fortii below, in exchange fpr participation in die 

17 TNAS or any Covered Facility or Facilities: an Entrance Fee. Access Fees, and a Usage 

18 Fee. 

19, - (a) The Entrance Fee shall be Five Hundred Thousand 

20 Dollars ($500,000) and shall be payable on or before die date of execution of tills 

21 Agreement by die Carrier. Payment of the Entrance Fee shall cover part of die Initial 

22 develppmeht start-up costs and die Port Authority Fees payable during the 

23 Oiinstructipn Period. 'The"(irrier shall be required to pay only.one Entrance Fee 

24. . during die term of this Agreement. . . . 

;*<• w . 
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^ (b) An Access Fee for each Covered Facility will be payable 

2 quarterly in advance beginning on die Date of TNAS Operation for such Covered 

3 Facility (pro rated, if necessary) and continuing on each January 1, April 1, July 1, 

4 and October 1 thereafter for die entire term of diis Agreement. The Access Fee for 

5 each Covered FaciUty will be set fordi on die Schedule 2.7 for such Covered Facility. 

6 Each Access Fee set forth in die Schedules shall increase by diree percent (3 %) on 

7 January 1 of each year. 

8 (c) The Usage Fee will be a per MOU charge payable by die 

9 Carrier only after die Carrier's use of die TNAS in any Covered Facility during an 

10 Operating Year has exceeded the Baseline MOUs for such Covered Facility. The 

11 Usage Fee for all Excess MOUs during any month shall be payable widiin forty-five 

12 (45) days from the last day of such month. The amount of the iiutlal Usage Fee for 

13 each Covered Facility is set forth on the Schedule 2.7. for such Covered Facility, The 

14 (^rrier's Usage Fee per excess MOU for each Covered Facility shall be adjusted on 

15 January 1 of each year so that it equals twenty-five percent.(2596) of die average 

16 converted flat rate charged by all Participating Carriers to end-users during the 

17 immediately precediiig year (as determined in good faith by NYTP), per Excess 

18 MOU; provided, however, diat the Usage Fee per Excess MOU shall not be less dian 

19 $0,015 nor greater dian $0.05. Notwidistanding die foregoing, die Carrier and NYTP 

20 may agree at any time on a fixed rate per MOU for die Usage Fee, which fixed rate 

21 shall remain effective widi respect to die Carrier for such period as the parties shall 

22 agree. 

23 . (d) The Carrier shall be offered an opportunity to purchase . 

24 additional Baseline MOUs annually in advance at a price to be determined by NTHT 

25 and die Port Autiiority which, on a per Excess MOU basis, will be less dian die 

26 Usage Fe^ per Excess MOU.: These additional Baseline MOUs may be used by die 

27 Carrier to Increase, for the year in which they are used, die Baseline MOUs 

28 established for any <::overed Facility in the Schedule therefor, diereby reducing die 

29 niimtcr of fexcess MOUs for such Covered Facility in such year. The Carrier must 
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1 purchase separate additional MOUs for each Covered Facility, and additional Baseline 

2 MOUs may not be reused (i.e., after use, die Baseline MOUs for die Covered 

3 Facility in question automatically reduce to die amount set fordi in die Schedule 2.7 

4 for such Covered Facility unless new additional Baseline MOUs are purchased and 

5 used for such Covered Facility by die pirrier). 

6 (e) The Carrier shall not be responsible for paying a Usage Fee 

7 in any Clalendar Year until the amount of the Usage Fee for such (^lendar Year. 

8 calculated as set forth in Section 3.1(c) above, exceeds the dollar amount of die three 
"ii. 

9 percent Q%) increase in the Access Fee for such Calendar Year provided for in 

10 . Section 3(b) above, and the Carrier shall only be responsible for that portion of the 

11 Usage Fee in excess of such dollar amount 

12 [3.2 Letter of Credit for other Collateral Securitv - to be discussedl. 

13 To secure its obligations to pay the Usage Fee and Access Fee as provided herein, the 

14 (iirrier shall provide to NYTP a letter of credit or similar credit enhancement acceptable to 

15 NYTP (which.similar credit enhancement may include a corporate guaranty .or surety bond as 

16 long as such guaranty or.surety bond is in form and substance reasonably acceptable to 

17 NYTP and die Port Authority), which letter of credit or similar credit enhancement shall be 

18 in an amount not less dian five (5) times die amount of the parties' good feidi estimate of the 

19 sum of the annual Usage Fees and Access Fees payable under diis Agreement (the "Carrier 

20 L/C"). Each time die Carrier elects to make a Port Autiiority Facility a Covered FaciUty, 

21 die fece amount of die Carrier VC shall be increased by die Carrier, in accordance widi die 

22 . formula set forth in die previous sentence, to cover the estimated Usage Fees and Access 

23 Fees for such new Covered Facility. The Carrier L/C shall be assignable by NYTP to 

24 NYTP's institutional lender or lenders.] 

25 3.3 [Keep as Sectfoh 3.31 Uniformity. The Entrance Fee, Access 

26 Fees and Usage Fees as determined by NYTP pursuant to this Agreement and.die fees 

27 payable under agreements with other Participating Carriers shall.be basedeujd̂ ^̂ ^ 

28 criteria for each Participating Carrier. 'All Orrier Access Agreements shall coiiialn 
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1 substantially similar terms and conditions, and if any Participating Clarrier obtains access to 

2 die TNAS on terms more favorable dian diose contained in diis Agreement, die Carrier shall 

3 be entitied to the benefit of such favorable terms granted to such other Participating Carrier 

4 (provided diat die (^rrier acknowledges that (a) certain payments and obligations of die 

5 Participating C ârriers are based on usage of die TNAS and choices made by die Participating 

6 Carriers, which may result in different obligations and rights of die Participating Carriers, 

7 and (b) NYTP may impose a surcharge on Participating Carriers as described in Section 

8 2.7(d). 

9 3.4 Interest. In the event that amy payment required under th6 terms 

10 of this Agreement is not paid by the date specified hereunder and such failure continues for 

11 five (5) days after written notice from NYTP, interest sh^l be charged by NYTP on such 

12 unpaid amount at an interest rate equal to one and one-half percent (1.5 %) per month until 

13 such payment is received by NYTP. 

14 3.5 Usage Fee Calculation Records. 

15 {a) NYTP shall maintain all books, records and accounts 

16 necessary to record all matters affecting the amounts payable by the Carrier. All such 

17 books, records and accounts will be niaintained in accordance wldi GAAP, shall 

18 accurately, &(riy and in reasonable detail reflect all of NYTP's dealings and 

19 transactions under diis Agreement, and shall be sufficient to enable such dealings and 

20 transactions to be audited in accordance widi GAAP. All such books, records and 

21 accounts (odier dian books, records and accounts relating solely to anodier 

22 Participating Carrier) will be available for Inspection and photocopying by die 

23 Carrier, at the Carrfcr's cosj, on reasonable notice, and shall be maintained by NYTP 

24 ' for at least seven (7) years. 

25 (b) The Carrier shall maintain all books, records and 

26 accounts" necessary to re<?ocd all matters, affecting or telating to die Carrier*s use of 

27 the TNAS. All such books, records and accounts will, be maintained In accordance 
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1 widi GAAP, shall accurately, fairly and in reasonable detail reflect all of die (Carrier's 

2 dealings and transactions under this Agreement, and shall be sufficient to enable such 

3 dealings and transactions to be audited in accordance widi GAAP. All such books, 

4 records, and accounts will be available for inspection and photocopying by NYTP and 

5 the Port Autiiority, at NYTP's cost or at die Port Authority's cost, as die case may 

6 be, on reasonable notice, and shall be maintained by the Carrier for at least seven (7) 

7 years. 

8 (c) Each party shall treat all information relating to the other 
'.'J 

9 party and obtained under the provisions of this Section 3 as confidential information , 

10 and each party shall not use or disseminate any such information except for the 

11 purposes of this Agreement; provided, however, that die Carrier acknowledges aiid 

12 agrees diat all such information may be provided to the Port Autiiority hi accordance 

13 widi die TNAS Agreement. 

14 3.6 Estimated and Actual Construction Costs. Widiin diirty (30) 

15 days after the Carrier delivers to NYTP a notice under Section 2.7 tiiat Carrier desires to 

16 participate in any Covered Facility, NYTP shall deliver to die Carrier in writing (i) a good 

17 faidi estimate of die Consu^ction Costs to be incurred by NYTP for such Covered Facility 

18 and described in Section.2.7 (die "Estimated Construction Costs') and (ii) a full accounting 

19 of (A) all Construction Costs in connection widi such (Covered Facility incurred prior to die 

20 date of such notice, (B) all amounts paid to or owed to NYTP by any odier Participating 

21 Carrier in connection widi such Covered Facility; and (C) die amount die Carrier owed to 

22 any odier Participating Carriers or NYTP. if any, representing die Clarrier's pro rata share of 

23 any previously incurred Construction Costs, as described in Section 2.7. In accordance with 

24 Section 2^7. die Carrier must, among odier tilings, pay such amounts prior to participating in 

25 die TNAS in such Facility and, in the case of Estimated Construction Ctosts, prior to die 

26 commencement of constniction (unless NYTP and die Carrier agree that NYTP will finance 

27 such ConsUTictiori Costs in suxordahce widi Section 2.7). The Estimated Construction Costs 

28 shall not be binding'on NYTP and NYTP's delivery of die EstimatedConstriiqtion Costs 

29 shall not affect or alter the Carrier's obligation to pay all of NYTP's actual Construction 
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1 Costs in accordance widi Section 2.7. NYTP shall allow die Carrier die opportunity to 

2 participate in and make recommendations with respect to die TNAS and the Estimated 

3 (instruction Costs for a Covered Facility. Further, the (^rier shall be allowed die right to 

4 review and comment upon estimates, bids, work orders, and odier documentation relating to 

5 the Estimated (instruction Costs and the actual Construction Costs to be incurred in 

6 connection widi a Covered FaciUty and the design, construction and Implementation of die 

7 TNAS in such Covered Facility, and die C^rier shall have the right to approve the 

8 Estimated Construction Costs for such Covered Facility, which approval shall not be 

9 unreasonably withheld or delayed. Notwidistanding such f^proval, die Oirrier acknowledges 

10 that the actual Construction C^sts with respect to a O^vered Facility may exceed the 

11 Estimated C b̂nstruction (Zosts (including, witiiout limitation, for reasons based on 

12 . Uncontrollable Circumstances), and that the Carrier shall neverdieless remain liable for 

13 payment of all sums due under Section 2.7. 

14 4. TERM 

15 . . 4.1 Initial Term. The initial term of diis Agreement (die "Initial o,, 

16 Terra") shall be from die date hereof until August 20, 2014, unless sooner terminated as 

17 provided herein. 

lai term or uiis Agreemeni yine iniLiai n̂ )f( \ i 

Zp, 2014, unless sooner terminated as ^P^y . 

18 4.2 Renewal. This Agreement shall automatically extend for an for 

19 an additional five (5) year period (die "First Renewal Term"), commencing at die end of the 

20 Initial Term, upon die same terms and conditions as set fordi herein, and diis Agreement also 

21 shall automatically renew for aii additional five (5) year period (die "Second Renewal 

22 Term"), commencing at die end of die First Renewal Term, unless eldier party* by notice 

23 delivered in writing to die odier party at least one hundred eighty (180) days prior to die end 

24 of the Initial T̂brin or die First Renewal term,, as applicable, notifies the otfier party of its 

.25 Imerition to terminate this Agreement at die end of die Initial Term or die First Renewal 

26 Term, Wi^pliciblel In the event of such renewal, the T e ^ 

27 reference to Sw îon 13.3 shiili continue in effect for die renewal tenn In question, and shall 

28 be calcula^ baŝ d Oii die'tiumber of years 'remaining in such renewal term. 
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* 5, CONDITIONS TO PARTIES' OBLIGATIONS 

2 5.1 Conditions. The obligations of die parties hereunder are subject 

3 to satisfaction or waiver of die following conditions: 

4 (a) NYTP*s receipt of all necessary or appropriate building 

5 and construction permits and all licenses, permits approvals and consents from all 

6 applicable governmental authorities necessary or appropriate for NYTP to operate the 

7 -TNAS in the initial Covered Facilities and for the Carrier to install its Carriei: 

8 -Equipment in, have access to, and use the initial 0>vered Facilities; and 

9 (b) Acceptance by NYTP of die TNAS in die initial Covered 

10 Facilities in accordance widi die terms and conditions of the Construction Contract 

11 between NYTP and die Contractor for such Covered Facility. 

12 5.2 . Failure of Conditidns. In die eventihat the conditions set forth 

13 in Section 5,1 above are not met and NYTP terminates diis Agreement, or die Caiyier 

14 terminates this Agreement based on such failure (but subject to the cure rights in favor of 

15 NYTP set fordi in Section 13.3) prior to die Carrier obtaining use of die TNAS, all amounts 

16 paid by the Carrier to NYTP under this Agreement shall be refiinded fay NYTP to the 

17 Carrier, 

18 6, COVEJ^ANTS OF THE CARRIER 

19 6.1 Commitment. Provided diat die TNAS is ready,and avaiUble to 

20 service die Carrier's customers on die Date of TNAS Operation, die Carrier's obligations to 

21 make die payments called for untler dils Agreement to NYTP, in the amounts stat«^ arid .. 

22 when due, are absolute and unconditional and shall not be subject to any delay or diminution 

23 by right of any set-off, counterclaim, abatement or any-odier right which the C^ i e r may , ,̂ ^ 

24 have against NYTP, the Port Autiiority or any odier Person whatsoever. The Carrier ^ ̂ .̂  • 

25 recognizes diat die currentstructure of die TNAS includes a risk of Uncontrollable , • ^ . 

*.r' 

•or 
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1 Circumstances, including but not limited to, a Change in Law, resulting in die shutdown or 

2 cessation of operations of die TNAS after completion. The Carrier*s obligations under tills 

3 Agreement shall continue unabated notwidistanding such event; provided, however, diat the 

4 parties acknowledge and agree that to the extent a complete shutdown or cessation of 

5 operations of die TNAS in any Covered Facility would constitute an NYTP Event of Deftult. 

6 the Carrier shall have die rights and remedies provided in Section 13 of diis Agreement. 

7 The (^rrier acknowledges and agrees that the Carrier will not use any technology or system, 

8 whedier now existing or hereafter developed, odier than the TNAS, diat will enable the 

9 Carrier to provide Personal Wireless Services to Its customers at or on any Covered 

10 Facilities, subject, however, to die penultimate sentence of Section 2.3 of this Agreement, 

11 which acknowledges diat the Carrier is not prohibited, restricted or timited in using the 

12 Carrier's existing telecommunications system located outside the Covered Facilities even if 

13 such Mse may overiap widi coverage areas widiin the TNAS. 

14 6.2 Existing Contracts. ,The Carrier shall cooperate widi NYTP in 

15 assigning to NYTP or terminating any Existing Contracts between due Carrier and die Port 

16 Authority relating to die Carrier*s use of transmission equipment and/or services within any 

17 Covered Facilities, and, in connection dierewidi, the Carrier shall at die request of NYTP 

18 deliver, transfer and convey to NYTP all rights and interests of die Orrier under any 

19 Existing Contract. Upon termination of any Existing Contracts between die Carrier and die 

20 Port Autiiority, all remaining obligitions of die C ârrier under such Existing Contracts shall 

21 also terminate (including non-monetary duties and obligations). 

22 6.3 Disclosure of Information. The'Carrier agrees diat, in 

23 connection widi die Project Financing, (a) die Gurrier will fiimlsh such information regarding 

24 die Carrier as NYTP may reasonably request, and 0̂ ) the Carrier will furnish such 

25 certificates widi respect to organization, audiorization and capacity of its officers as NYTT or 

26 die Person providing die Project Financing may reasonably request; provided diat NYTP 

27 adcnowledges dial die C ârrier shall not be obligated to furnish financial information diat is 

28 not odierwise disclosed or disseminated to die public by the C ârrier. 

0V2smntDonos795n\4MjQ(ii 2 1 



1 6.4 Status. The Carrier shall at all times maintain its status and 

2 rights as a bona fide provider of Personal Wireless Services and shall maintain its ability and 

3 autiiority to engage in business in the States of New York and New Jersey. 

4 , 6 . 5 Compliance with Laws. The Carrier covenants and agrees to 

5 . comply with all applicable present and future governmental laws, rules, regulations and 

6 orders respecting die Covered Facilities and die TNAS and Its use tiiereof, including but not 

7 limited to diose of die Port Autiiority, tiie Federal Communications (^mmission, die United 

8 States Environmental Protection Agency, state environmental agencies, and die Occupational 

9 Safety and Healdi Administration. , 

10 6.6 Environmental Indemnitv. The Carrier will indemnify, protect, 

11 defend and hold harmless NYTP and die Port Autiiority from and against all claims, suits, , 

12 actions, causes of action, assessments, losses, penalties, costs, damages and expenses. 

13 including, widiout limitation, attorneys' fees, sustained or incurred by NYTP or die Port 

14 Autiiority pursuant to any federal, state or local laws, implementing' regulations, common.law. 

15 or odierwise dealing widi matters relating to the environment, hazardous substances, toxic 

16 substances and/or contamination of any type whatsoever brought by die Carrier to* in, upon 

17 or beneath any Covered Facilities or released or disturbed by die Carrier in connection widi 

18 its activities at any Covered Facility if die Carrier was provided written notice of die 

19 existence of hazardous or toxic substances widiin such Covered Facility. 

20 6.7 Liens. The Carrier shall keep all Covered Facilities and die 

21 TNAS tiierein free from any liens arising out of any work performed, materials furnished or 

22 obligations incurred by or on behalf of die Carrier and shall indemnify, defend and hold 

23 NYTP and die Port Autiiority harmless from all claims, costs and liabEHties. Including , 

24 . reasonable attorneys* fees and costs, in connection widi or arising out of any such Uen or, , 

25 claim of lien. The Carrier shall cause any such Uen Imposed on any Covered Faollfties.pr., 

26 die TNAS tiierein to be released of record by payment or posting of a.proper bond, within .. 

27 tiiirty (30) days after written request by NYTP. Notiiing in tills Section 6.7 shall be ^ ^ 9 * ^ 
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I an acknowledgement by die Port Autiiority tiiat any Covered Facilities are subject to die 

2 placement of any such liens. 

3 6.8 Insurano?;. 

4 (a) The Carrier shall carry or cause to be carried general 

5 liability insurance and comprehensive automobile liability insurance in an amount not 

6 less dian $2,500,000 from an insurance company with an "A" rating or greater from 

7 A.M. Best and a deductible not greater dian $100,000, which insurance shall name 

8 NYTP and die Port Authority as additional insureds and. shall affirmatively hold 

9 harmless NYTP and the Port Authority for any activity by die (Carrier in any 0)vered 

10 Facility or anyone acting on behalf of the C^rier in connection with the TNAS in any 

11 Covered Facility, and shall submit evidence diercof to NYTP and die Port Autiiority. 

12 In lieu of the foregoing, the Carrier shall provide evidence reasonably satisfactory to 

13 NYTP of general liability insurance coverage and comprehensive automobile liability 

14 insurance in amounts and with carriers reasonably acceptable to NYTP and the Port 

15 Autiiority, which insurance shall name NYTP and the Port Authority as additional 

16 insureds and shall affirmatively hold NYTP and die Port Autiiority harmless for any 

17 activity by die Carrier in any Covered Facility or anyone acting on behalf of the 

18 Carrier in connection with the TNAS in any Covered Facility. 

19 (b) The said policy or policies of insurance shall also 

20 provide or contain an endorsement providing that the protections afforded the Carrier 

21 diereunder wldi respect to any claim or action against the Carrier by a third person 

22 shall pertain and apply widi like effect to (0 any claim or action against tfie (Carrier 

23 by die Port Autiiority and (ii) any claim or action against die Port Autiiority by die 

24 Carrier, In each case as though die Port Authority were a warned insured, but such 

25 endorsement shall tiot limit, vary, change or effect die protection afforded die Port 

26 Authority thereunder as an additional insured. 
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i (c) Each policy of insurance required by tiiis Section shall 

2 contain a provision diat die insurer shall not, without obtaining express advance 

3 permission from the General Counsel of die Port Autiiority, raise any defense 

4 involving in any way the jurisdiction of die tribunal over die person of die Port 

5 Autiiority, the immunity of the Port Authority or its Commissioners, officers, agents 

6 or employees, the governmental nature of the Port Authority or the provisions of any 

7 statutes respecting suits against the Port Authority. 

8 6.9 Indemnification. 

9 • (a) The (^rricr shall protect, indemnify and hold NYTP, the 

10 Assignee and the Port Autiiority harmless from and against all liabilities, actions, 

11 damages, claims, demands, judgments, losses, costs, expenses, suits or actions and 

12 attorneys' fees, and will defend NYTP, the Port Autiiority and the Assignee in any 

13 suit, including appeals, arising out of information regarding and supplied by the 

14 Carrier which is furnished in connection witii die Project Financing. This 

15 indemnification provision is for the protection of NYTP, die Port Authority and the 

16 Assignee, and shall not establish any liability to any otiier diird parties, 

17 (b) If so directed by the Port Autiiority, die Carrier shall at its own 

18 expense defend any suit based upon any such claim or demand (even if such suit, 

19 "̂ claim or demand Is groundless, false or fraudulent), and in handling such it shall not. 

20 widiout obtaining express advance permission from the General- Counsel of the Port 

21 Autiiority, raise any defense involving in any way the jurisdiction ofthe tribunal over 

22 die person of the Port Autiiority. die immunity of the Port Autiiority, its 

23 Commissioners, officers, agents or employees, tiie governmental namre of the Port 

24 Authority or the provisions of any statutes, respecting suits against the Port Authority. 

25 6.10 Dealings With Third Parties. The Carrier shall not have any 

26 dealings widi any odier Person widi respect to die TNAS other than NYTP, and all contacts, 

27 communications, requests." demands, and odier matters regarding the TNAS and the (Carrier 
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5 

shall be solely widi NYTP shall all go tiirough NYTP. Notwidistanding die foregoing, If die 

Carrier has made a written request or demand of NYTP and NYTP fails to respond to such 

written request widiin thirty (30) days of additional written notice from tiie Carrier asserting 

4 dial NYTP has failed to respond to such request, the Carrier shall have die right to 

communicate wldi a third party to die extent required to obtain die information, rights or 

6 relief requested or demanded in such notice. 

7 7, COVENANTS OF NYTP 

8 7.1 Interference. NYTP will hot pertnit or suffer die installation 

9 and existence of any improvement, equipment, and antenna or broadcast facility Otioluding. 

10 widiout limitation, transmission or reception devices) upon any Covered Facility and/or the 

11 TNAS therein, if such improvement interferes widi die use of die TNAS by die Carrier in a 

•12 . Covered Facility. The Carrier agrees to promptly resolve any interference problem which its 

13 individual equipment'or personalty shall cause to any odier users of the Covered Facilities 

14 and/or die TNAS tiierein. NYTP shall promptiy use commercially reasonable efforts to -. • 

15 resolve any interference problems suffered by the Carrier in any Covered Facility as a result 

16 of (a) any Participating Carrier's change in its individual equipment or personalty, (b) any 

17 Participating Carrier's failure to adhere to die Technical Standards, or (c) subsequent 

18 additions to die TNAS in die Covered Facilities. The Carrier shall not be responsible for 

19 resolving interference problems caused by its individual equipmem or personalty as long as 

20 such interference problems (i) relate to a Participating Carrier that obtains access to the 

21 TNAS in such Covered FacUity after die Carrier obtained access, and (ii) die Carrier is 

22 operating its equipment in accordance wldi die Technical Standards. 

23 7,2 Deliveries. Widiin (30) days following die last date of 

24 execution of this Agreement, NYTP shall, to the extent available, deliver to. die Carrier an 

25 accurate copy of all current engineering reports, audits, surveys, plats, plans, blueprints and 

26 other drawings relating to die Covered Facilities and/or die TNAS tiierein. 
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1 7.3 Compliance. NYTP covenants that all operations conducted by 

2 NYTP in connection widi die TNAS in all Covered Facilities will materially comply in all 

3 material respects widi all applicable state, fisderal, county and local laws, codes, rules, 

4 regulations, orders and directions. NYTP covenants and agrees that it will conduct its 

5 operations in die future materially in accordance with all applicable laws, codes, rules, 

6 regulations, orders and directions. 

7 7.4 Uniformity of Pavments. NYTP shall not accept payments in 

8 • kind orany odier non-cash payments from any Participating Carriers wldi respect to die fees 

9 payable'by such Participating Caaiers. NYTP shall deal with the Carrier and die 

10 Participating Carriers in good faidi and on an arm's-Iengdi basis, and shall not provide 

11 discounts, allowances, credits or other non-cash benefits to die Participating-Carriers on a 

12 discriminatory basis. 

13 7.5 Enjoyment. The Carrier, upoii payment of all fees payable 

14 hereunder and the performance of all of die covenants and provisions of this Agreement, 

15 shall and may peaceably have, hold and enjoy its rights to use of the ThfAS in die Covered 

16 Facilities under diis Agreement free of any act or claim of NYTP or anyone claiming by or 

17 tiirough NYTP. 

18 7.6 Equipment. NYTP covenants and agrees diat titie to all of the 

19 Carrier's equipment installedat Points of Interface with TNAS in die Covered Facilities shall 

20 be and remain in die Carrier. Widiin thirty (30) days of expiration or earlier termination of 

21 this Agreement, die Carrier shall, imder die supervision of NYTP, remove all of th& 

22 C:arrier*s equipment from such P-oints pf Interface widi TNAS in die Covered Facilities at its 

23 own cost and expense and shall restore any area affected by. such removal to its pre-existing 

24 oonditioa Notwidistanding die foregoing, tiie Carrier shall not remove any equipment, die 

25 removal of Which would, in NYTP's reasonable opinion, damage or adversely interfere widi 

26 or affect any Participating Carrier's participation In the TNAS. .. 
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* 7,7 Environmental Indemnitv. NYTP will indemnify, protect, 

2 defend and hold harmless die C^rier from and against all claims, suits, actions, causes of 

3 aaion, assessments, losses, penalties, costs, damages and expenses, including, without 

4 limitation, attorneys' fees, sustained or incurred by the Carrier pursuant to any federal, state 

5 or local laws, implementing regulations, common law or odierwise dealing with matters 

6 relating to the environment, hazardous substances, toxic substances and/or contamination of 

7 any type whatsoever released, disturbed or brought by NYTP to, in, upon or beneatii tiie 

8 Covered Facilities. 

9 7.8 Insurance. NYTP shall carry or cause to be carried general 

10 liability insurance in an amount not less than Two Million Five Hundred Thousand DoUars 

11 ($2,5(X),000) from an insurance company widi an "A" rating or greater from A.M, Best and 

12 a deductible not greater dian One Hundi^ Thousand Dollars ($100,000). 

13 7.9 Maintenance of TNAS. NYTP covenants and agrees diat it will 

14 maintain the TNAS in each Covered FacUity in accordance widi die Technical-Standards and 

15 witii Section 2.2 of diis Agreement, Prior to die Date of TNAS Operation in each Covered 

16 Facility, NYTP shall provide die Carrier with a schedule of routine maintenance and repair 

17 widi respea to die TNAS in such Covered Facility. NYTP shall schedule fumre 

18 maintenance of die TNAS between die hours of 1:00 a.m. and 5:00 a.m. In die event diat 

19 NYTP fails to adhere to the maintenance and repah* schedule provided to die (Carrier, die 

20 (Carrier shall be entitled to perform, subject to die prior approval of die Port Autiiority, 

.21 routine maintenance and repair widi respect to die TNAS. at die Carrier's sole cost and 

22 expense. 

23 8. ACCESS AND imLITrES 

24 8.1 Access at fA\ Times. The Carrier and its employees, agents, 

25" and contractors shall have access to die Carrier's equipment located^ or on the TNAS in the 

26 Covered Facilities twenty-four (24) hours per day, seven (7) days per week, subject, 

27 however, to the rules and regulations of the Port Autiiority. 



* 8.2 Utilities. The Carrier shall be solely responsible for and shall 

2 promptiy pay all charges for gas. electricity, telephone service, and any other utility service 

3 used by die Carrier in connection widi the TNAS in the Covered Facilities. If required by 

4 NYTP, the Carrier will have a meter (or meters) installed at an appropriate area (or areas) of 

5 , die Covered Facilities for die Orrier's utility use, and die cost of such meter (or meters) and 

6 of installation, maintenance, and repair thereof will be the sole responsibility of die Carrier. 

7 . 8 . 3 Installation of Eoulnment. The Clarrier shall be responsible for 

8 the installation and maintenance of equipment necessary to interface widi die. TNAS in the 

9 ClovereS Facilities. NYTP shall provide die Carrier widi space at die Covered Facilities 

10 sufficient to allow for the installation, operation and maintenance of die Carrier's equipment, 

11 and NYTP shall provide the Carrier witii access to such space and to such utility services as 

12 may be necessary in connection widi the operation of the TNAS. 

13 8.4 Relocation. Upon NYTP's request and at NYTP's cost, die 

14 Carrier shall relocate tiie Carrier's equipment in the event tiiat NYTP deems it necessary to 

15 use the area on which die (^rrier's equipment is located for anodier purpose; provided that 

16 the Carrier shall be provided with a comparable quality of coverage at such relocated space. 

17 NYTP shall not request relocation of die (^rrler's equipment solely for die benefit of anodier 

18 Participating Carrier, except upon the request of tiie Port Autiiority. The site of such 

19 relocation shall be by mutual agreement between NYTP and die Carrier. NYTP shall not -

20 exercise its right to relocate the Carrier's equipment more than three (3) times during die 

21 terra of this Agreement unless such additional relocations are made necessary by 

22 Uncontrollable Circumstances. 

23 9. REPRESENTATIONiS AND WARRANTIES 

24 9.1 Mufaal Represenmtions and Warranties. NYTP and die Carrier 

25 representand warroht as to itself and 16 one atiOth'er diat: ̂  -̂  ;' '-



' (a) Each has all requisite power and autiiority to enter into 

2 this Agreement, w engage in the transactions contemplated hcrdiy, and to perform its 

3 obligations hereunder in accordance widi die terms hereof. 

4 i (b) The execution, delivery and performance of this 

5 Agreement by it has been duly authorized by all necessary action, and its undersigned 

6 representatives or officers have been audiorized by all necessary action to execute and 
7 deliver this Agreement on its behalf. 

8 - (c) This Agreement constitutes a legal, valid and binding 

9 obligation, enforceable against it In accordance with the terms hereof. 

10 (d) There.arc no legal or arbitral proceedings or any 

11 proceedings by or before any governmental body, irow pending or threatened against 

12 it which, if adversely determined, could have a material effect on its financial , 

13. condition or operations, or could reasonably'be expected to. have a materially adverse 

14 effect on its ability to perform its obligations under tills Agreement. 

15 (e) The execution, delivery and performance by it of this 

16 Agreement do not and will not (1) require any consent or t^proval of any person or 

17 entity which has not been duly obtained. (Ii) violate any provision of any statute, 

18 regulation or rule presentiy in effect having applicability to it, (iiQ result in a breach 

19 of or constimte a default under any indenture or loan or credit agreement or any odier 

20 material agreement, lease or instrument to which It is a party pr by which it or its ^ 

21 properties may be bound or affected, or (iv) result in, or require, the creation or 

22 imposition of any lien upon or witii respect to any of the properties now owned or 

23 hereafter acquired by It. ^ 

24 . (f) / The financial statements' provided by each party to the 

25 odier party are true, correct and accurate in all material respects, fairly present eac^ 

26 party's properties, assets, liabilities, financial position and results of operation as of 
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1 the respective dates and for the respective periods then ended, and have been prepared 

2 pursuant to and in accordance widi generally accepted accounting principles, subject, 

3 in die case of interim financial statements, to normal recurring year-end adjustments 

4 applied on a consistent basis. 

5 9.2 Representations and Warranties of the Carrier. The Otrrier 

6 represents and warrants to NYTP tiiat except as disclosed on Exhibit "B", die Orrier is not 

7 a party to any agreements, written or oral, widi die Port Autiiority relating to or concerning 

8 the providing of Personal Wireless Services by the Carrier. 

9 10. ' CHANGES TO TNAS 

10 10.1 Proposals. Eitiier partymay propose changes in die design or 

11 construction of the TNAS in any Covered Facilities by written notice to die odier party. 

12 Implementation of any change proposed by NYTP shall not require die prior approval of die 

13 Carrier unless such change would have a material adverse effect on the Carrier, die 

14 compatibility of its equipment widi tiie TNAS, or its use of die TNAS in die Covered 

15 . Facilities, in which event such change shall not be implemented widiout die prior consent of 

16 die eerier (and die Carrier shall not unreasonably widdiold or delay its consent). Upon 

17 receipt of a proposed change order from a Carrier, NYTP shall assess die cost and feasibility 

18 of implementing die proposed change. If die cost and feasibility are. acceptable to NYTP and 

.19 die Carrier, dien upon execution of an agreement providing for such change and for die 

20 payment by die C:arrier of capital and operating costs associated wlOi tiie proposed change 

21 order. NYTP shall, upon receipt of a notice to proceed from die Carrier, perform or 

22 supervise die agreed upon change in accordance widi die plans, specifications and schedule 

23 approved by die Carrier and NYTP. NYTP shall not unreasonably, widihold or delay its 

24 consent to any change proposed by die Carrier. The parties acknowledge diat all such 

25 proposed changes to die TNAS will require, die prior consent of die Port Autiiority in • . 

26 accordance widi die TNAS Agreement, and NYTP shall use Its commercially reasonable 

27 ehbits to assisttiie Carrier in obtelriing die coiisent of die Port Autiiority witii respect to any 
2 8 s u c h r e q u e s t e d change. ' • • • ' " ' . . - - l y - . .-..•. >. • ........... 
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' 11. CONDEMNATION OF PREivnSES 

2 If any governmental, public body or odier condemning authority takes, or if 

3 NYTP transfers in lieu of such taking, all of tiie Covered Facilities and/or die TNAS tiierein 

4 making it physically or financially infeasible for die Covered Facilities and/or die TNAS 

5 therein to be used in the manner intended by this Agreement, the Carrier shall have the right 

6 to terminate diis Agreement effective as of die date of the taking by the condemning party 

7 and the fees required hereunder shall be prorated s^propriately. If only a portion of the 

8 Covered Facilities and/or the TNAS dierein Is taken, dien this A.greement shall continue and 

9 the fees required under this Agreement shall be equitably adjusted. 

10 .12. LUBILITY AND INPEMNTTY 

11 12.1 NYTP Indemnity. NYTP shall indemnify and save die Carrier 

12 harinless from all claims (including costs or expenses of defending against such claims) 

13 arising from any breach of this Agreement by NYTP or any itegligent act, negligent omission 

14 or intentional tort of NYTP or NYTP's agents, employees, contractors, invitees or licensees 

15 occurring during the term of dils Agreement 

16 12.2 Carrier Indemnity. The Orrier shall indemnify and save NYTP 

17 and the Port Autiiority harmless from all claims (including costs and expenses of defending 

18 against such claims) iirising from any breach of this Agreement by die Carrier, or any 

19 negligent act, negligent omission or intentional tort of the Carrier or the (Carrier's agents, 

20 employees, contractors, invitees or licensees occurting during die term of this Agreement. 

21 12.3 TNAS Liability. NYTP's sole and exclusive obligation witii. 

22 rc^)ect to die TNAS in die Covered Facilities shall be to repair or replace any defective 

23 portion or component of such TNAS. NYTP shall use commercially, reasonable efft̂ rts to 

24 repair or r^lace any defective portion or component of tiic TNAS widiin twenty-four (24) 

25 hours^of notice from tiie Carrier. NYTP's obligation witii respea to die TNAS shall not 

26 extend to defects or damages caused by Uncontrollable Circunistances, and NYTP's 



1 obligation to repair or replace any defective components or portions is In lieu of any and all 

2 warranties, written or oral, statutory, express or implied, including widiout limitation any 

3 warranty of merchantability or fitness for a particular purpose. In no event shall NYTP be 

4 liable to die Carrier under diis Agreement (including under Section 12 and dils Section 12.3) 

5 for incidental, special or consequential damages from any cause whatsoever unless such 

6 damages are directiy and solely caused by die willful and intentional misconduct of NYTP. 

7 12.4 Survival. The provisions of this Section 12 shall survive the 

. 8 expiration or termination of this Agreement. 

9 13. DEFAULT 

10 13.1 Effect of Breach bv the Carrier. 

11 (a) The Carrier specifically recognizes tiiat NYTP is entitled 

12 to bring suit for injunctive relief or specific performance or to exercise odier legal or 

13 equitable remedies to enforce the obligations and covenants of the Carrier. It is 

14 recognized diat it is important to die successfiil operation of die TNAS in the Covered 

15 . Facilities that the Carrier fully comply widi the terms and conditions of this 

16 Agreement. 

17 . (b) In aiddition to, and without limitation of the rights of 

18 NYTP under clause (a) above, upon the occurrence and during the continuance of a 

19 Carrier Event of Defeult (as defined below), NYTP may. by notice to the (Carrier, 

20 terminate this Agreement and declare all amounts payable by die Carrier under this 

21 Agreement to be forthwitii due and payable witiiout presentment, deinand, protest or 

22 otiier formalities of any kind (except as expressly provided in iSection 13.1(c) beloW), 

23 all of which are hereby expressly waived by die Carrier; [Up<in such termination by 

24 . NYTP, NYTP may draw upon die flili amount of die Carrier L/C. it being 

25 understood by die parties that termination of tills Agreenient by NYTP following an 

26 Event of Defeult will not relieve the Cartier of its bbllgatibns hereunder, aiid N 1 ^ 
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1 shall be entitled to draw upon and retain die full amount of die C&rrier UC as partial* 

2 compensation for tiie damages suffered by NYTP as a result of die Carrier's breach 

3 of this Agreement. The Carrier expressly acknowledges and agrees that die Carrier 

4 shall have no right, claim or interest In or to die funds, if any, received by NYTP 

5 under die Carrier L/C and diat. notwidistanding NYTP's receipt of funds under die 

6 Orricr L/C. die Carrier shall remain liable for its remaining obligations under diis 

7 Agreement and for die damages suffered by NYTP as a result of die Carrier's breach 

8 of this Agreement] 

9 (c) Each of die following events shall constitute an event of 

10 default ("Carrier Event of Default") on die part of die C:arrier: 

11 (i) The persistent or repeated failure or refusal by the 

12 . OuTter to fulfill, substantially in accordance with this Agreement, all or any of 

13 its obligations, except payments of money, under this Agreement, provided: 

14 (A) NYTP diall have given written notice to 

15 the Carrier specifying such failure or rcftisal to fulfill such obligations; 

16 and 

17 (B) die Carrier shall not have remedied such 

18 feilure widiin tiiirty (30) days from die date of such notice, or if such 

19 feilure is not capable of being remedied witiiin such dilrty (30) day 

20 period, the Carrier shall not have commenced such remedy widiin such 

21 period and diligehtiy pursued su6h remedy until such obligation or 

22 obligations have been fulfilled but, in any case, such failure shall 

23 become a Curler Event of Defeult witiiin ninety (90) days after such 

24 notice; or 
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* (ii) Failure on the part of the (^rrier to pay any amount 

2 required to be paid to NYTP under diis Agreement widiin ten (10) days after 

3 receipt of notice from NYTP diat such amount is due and payable; or 

^ (iii)(A) die Carrier's being or becoming bankrupt 

5 or ceasing to pay its debts as they mature or making an arrangement with or 

6 for the benefit of its creditors or consenting to or acquiescing in the 

7 appointment of a receiver, trustee or liquidator for a substantial part of its 

8 ."" property; or 

9 (B) a bankruptey. winding-up, reorganization. 

10 insolvency, arrangement or similar proceeding instituted by or against 

11 the Carrier under the laws pf any jurisdiction, which proceeding has 

12 not been dismissed witiiin ninety (90) days, or 

13 (C) any action or answer by die Carrier 

14 approving of, consenting to, or acquiescing in. any such proceeding, 

15 13.2 Effect of Breach bv NYTP. 

16 r (n) NYTP specifically recognizes diat, die Carrier is entitied 

17 to bring suit for injunctive relief or specific performance or to exercise odier legal or 

18 equitable remedies to enforce the obligations and covenants of NYTP. It is 

19 recognized diat it is important to the successfiil operation ofthe TNAS in the Covered 

20 Facilities diat NYTP fully comply wldi die terms and conditions of fliis Agreement, 

21 (b) Inadditionto, and witiiout rimitotion oftiie rights ofthe 

22 Carrier under clause (a) above,, upon the occurrence and during the continuance of an 

23 NYTP Event of Default (as defined below), die Carrier shall be entitled to take any 

24 aaions as may be reasonably necessary or appropriate to cause NYTP to become in 

25 compliance widi the terms of this Agreement 
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' (c) Each of die following events shall constimte an event of 

2 default ("NYTP Event of Defeult") on die part of NYTP: 

3 (i) The persistent or repeated failure or refusal by 

4 NYTP to fulfill, substantially in accordance widi diis Agreement, all or any of 

5 its obligations under diis Agreement, provided: 

6 (A) The Carrier shall have given written notice 

7 to die NYTP specifying sudi failure or refusal to fulfill such 

8 obligations; and 

. 9 . (B) NYTP shall not have remedied such feilure 

10 within thirty (30) days from the date of such notice, or if such failure is 

11 not capable of being remedied widiin such thirty (30) day period. 

12 NYTP shall not have commenced such remedy widiin such perkxi and 

13 diligently pursued such remedy until such obligation or obligations have 

14 been fulfilled; or 

15 (ii) (A) NYTP's being or becoming banloupt or 

16 ceasing to pay its debts as they mature or making an arrangement with or for 

17 the benefit of its creditors or consenting to or acquiescing in die appointment 

18 of a receiver, trustee or liquidator for a substantial part of its property; or 

19 (̂B) abankruptoy, winding-up. reorganization, 

20 insolvency^ arrangement or similar proceeding instituted by or against 

21 NYTP under die laws of any jurisdiction, which proceeding has not 

22 been dismissed within ninety (90) days* or 

23 (C) any action or answer by NYTP ^proving 

24 of, consenting to, or acquiescing in, any such proceeding. 
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* 13.3 Termination Rights. 

2 (a) The Carrier may, upon not less dian ninety (90) days 

3 written notice to NYTP and die Port Autiiority. terminate diis Agreement following 

4 an NYTP Event of Defeult (provided that all applicable notice requirements have been 

5 met, and all applicable cure periods have expired widiout cure, as set forth in 

6 Section 13.2(c) above), effective as of die date specified in such notice. Upon 

7 termination by the Carrier, all obligations and liabilities of die parties under this 

8 Agreement shall cease and terminate, and neldier party shall have any further duty, 

9 obligation or liability under this Agreement, provided, however, diat NYTP shall 

10 have a continuing obligation to insure tiiat die Carrier can recover its equipment from 

11 each of die Covered Facilities widiin ninety (90) days of termination by the Carrier. 

12 (b) At any time during the term of tills Agreement, the Carrier 

13 shall have the right to terminate diis Agreement, witiiout regard to whetiier an NYTP 

14 Event of Default has occurred, on not less than one hundred eighty (180)'days prior 

15 written notice to NYTP and the Port Autiiority, Upon such termination without 

16 cause, tiie Carrier shall pay to NYTP a termination fee (die Termination Fee"), 

17 . calculated as follows: 

18 (i) All fees payable by. die Carrier under this Agreement 

19 during die prior twelve (12) mondi period shall be added togetiier (or, if tills 

20 Agreement has not been in effect for more dian twelve (12) mondis, such 

21 amount shall be fixed at ). 

22 . (ii) The amount determined In accordance with (b)(i) 

23 above shall be multiplied by die number of years remaining in die Initial Term 

24 - of tills Agreement (and pro-rated for any partial years), 

25 (ill) The sum determined in accordance widi (b)(ii) 

26 above shall be considered to be a series of equal payments to be made on a 
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1 quarterly basis on die last day of each January, April. July and September 

2 (and, in die event the expiration date of this Agreement in effect prior to its 

3 termination without cause is not scheduled to occur on die last day of one of 

4 die foregoing calendar quarters, the last such payment shall be appropriately 

5 pro-rated based on a ninety-one (91) day calendar quarter), and the present 

6 value of the series of payments shall be determined using a discount rate of 

7 five percent (5%) per year. Thcamountof the Termination Fee shall be a 

' 8 lump sum payment equal to the present value of such stream of payments. 

9 (c) Within tiiirty (30) days of any termination of this 

10 Agreement for any reason whatsoever, the Carrier shall remove any of its equipment 

H In any Covered Facilities pursuant to Section 7,6 hereof. Further, as of 5:00 p.m. on 

12 die date this Agreement is terminated, die Carrier shall not be permitted to participate 

13 in or offer Personal Wireless Services through the TNAS- Upon any violation of this 

14 provision by die Carrier, NYTP shall be entitied to liquidated damages in die amount 

15 of $0.20 per each MOU accruing after such time oh die TNAS by a customer of tiie 

16 Carrier. 

17 14. MISCELLANEOUS 

18 14.1 Settlement <>f Disputes. The parties will attempt in good feidi to* 

19 resolve any and all con&ovcrsies of every kind and nature between the parties to diis 

20 Agreement arising out of or in connection widi the existence, construction, validity. 

21 interpretation or meaning, performance, non-performance, enforcement, operation, breach, 

22 continuance or termination pf tiiis Agreement (eadi, a "Dispute") promptiy by negotiations 

23 between senior executives of die parties who have autiiority to settie die Dispute (and who do 

24 not have direct responsibility for administration of diis Agreement). The disputing party 

25 shall give die odier party written Notice of the Dispute] "Widiin twenty (20) days after 

26 receipt of said Notice, die receiving party shall submit to die odier a written response. The 

27 Notice and response shall include (a) a statement of each party^s position and a summary of 

28 the evidence and arguments supporting Its position, iand (b) die name and titie of die 
,:,*.',.._„ii:j_-,.;''.v , U j . . . . ! , ; , • J •• . 
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1 executive who will r^resent tiiat party. The executives shall meet at a mutually acceptable 

2 time and place widiin thirty (30) days of the date of the disputing party's Notice and 

3 thereafter as often as tiiey reasonably deem necessary to exchange relevant information and 

4 to attempt to resolve die Dispute. If the matter has not been resolved widiin sbtty (60) days 

5 of the disputing party's Notice, or if the party receiving said Notice will not meet within 

6 diirty (30) days, eidier party may initiate mediation of the controversy or claim in accordance 

7 widi die Onter for Public Resources Model Procedure for Mediation of Business Disputes. 

8 If die Dilute has not been resolved pursuant to the mediation procedure within sixty (60) 

9 days of the initiation of such procedure, or if eidier party will not participate in a mediation, 

10 the Dispute shall be submitted to arbitration in accordance with die rules of die American 

11 Arbitration Association. The parties furdier agree that any arbitration conducted pursuant to 

12 tills Section 14.1 shall be held in New York. New. York before a panel of three arbiu:ators, 

13 one selected by NYTP, one selected by the Carrier and die third selected by die arbitrators 

14 selected by the panics. Each such arbitrator shall be involved in and familiar with die 

15 telecommunications industry. Notwithstanding the above, die Carrier's obligations shall 

16 continue to be paid and the prohibition of the right of offset will continue to be In force. All 

17 deadlines ;̂>ecified in tills Section 14.1 may be extended by mutual agreement. The 

18 prevailing party In any Dispute shall be entitied to reimbursement for its costs, including 

19 widiout limitation attorneys* fees and expenses. The parties shall allow die Port Authority, 

20 at the Pert Authority's option, to participate in any Dispute resolution proceeding, but the 

21 Port Authority shall not be a party to ar^ such proceeding and shall not be bound by any 

22 decision .rendered. Notwidistanding the preceding binding arbitration provisions, the parties 

23 acknowledge and agree that eitiier party shall have die right to proceed In any court of proper 

24 Jurisdiction to exercise or prosecute equitable rights and remedies including injunctive relief, 

25 temporary restraining orders, and odier remedies of an equitable nature. 

26 . 14.2 Asslgnabilitv and Transferability. 

27 (a) No assignment of tills Agreement for die purpose of 

'28 adminjstering.the TNAS and no transfer of die obligations of any party shall be 

29 audiorized or permitted, except tiiat: 
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1 (i) NYTP. widi tiie prior written consent of die Port 

2 Autiiority, may assign or pledge tiiis Agreement to any Assignee in relation to 

3 tiie Project Financing and any such Assignee may assign or pledge die same in 

4 connection dierewidi; 

5 (ii) NYTP may assign any or all of its rights and 

6 transfer any or all of its obligations hereunder to any Person who succeeds to 

7 . the business operations of NYTP provided that such assignment may not be to 

8 anodier Participating Carrier unless the Carrier has consented to such 

9 assignment); and . 

10 (Hi) In accordance widi Section 14.2(e) below, the 

U . Carrier may assign its rights under tills Agreement, and, in addition, for 

. 12 collateral security purposes only, Carrier's primary secured lender, provided 

13 that any such assignment, and the exercise of any rights by such secured 

14 lender, shall not relieve the Carrier of any of its obligations under this 

15 Agreement, and all rights of and actions taken by such secured lender shall in 

16 all respects be under and subject to die TNAS Agreement, die rights of die 

17 Port Autiiority. and die rights of the provlder(s) of the Project Financing. 

18 (b) The (Carrier hereby consents to (0 the assignment of this 

19 Agreement by NYTP lo any Assignee, and by any Assignee to any odier Assignee, as 

20 security in connection witii die Project Financing and (iO any subsequent assignment 

21 or transfer of diis Agreemem by any Assignee upon and after die exercise of its rights 

22 and enforcehient of its remedies under any documents evldencitig such Project 

23 Financing, at law, in equity or odierwise. . 

24 (c) in die event of any such assignment; die Carrier agrees 

25 . . tiiat, following written notice firom any Assignee tiiai an event of default by NYTP 

26 shall have pocurred'and be continuing under die'documents evidencing the Project 

27 Finandng, die pjrier(i) shall make all,payments, if any, due and to become due 



1 from it to NYTP. under or in connection with this Agreement directiy to such 

2 Assignee at such address as may be specified in writing by such Assignee, (Ii) shall 

3 perform all terms and conditions of this Agreement for the benefit of such Assignee, 

4 (iii) agrees that such Assignee shall be entitled to exercise any and all rights of 

5 NYTP, in accordance widi die terms of diis Agreement, and the Carrier shall comply 

6 in all respects widi such exercise and (iv) agrees that all representations made by the 

7 Clarrier are for the benefit of, and may be relied upon by, such Assignee; provided 

8 that die foregoing obligations of die Orrier are conditioned and contingent upon any 

9 such Assignee agreeing to recognize and not disturb the Carrier's rights under this 

10 Agreement as long as the Carrier complies with its obligations and duties hereunder. 

11 In addition, in such an eyent of default under the project financing documents, the 

12 Carrier and NYTP agree that (x) this Agreement shall not be amended, supplemented 

13 or odierwise modified widiout the prior written consent of the Assignee and (y) any 

14 matter requiring the consent of NYTP under this Agreement shall also require the 

15 consent of the Assignee. 

16 (d) Promptiy at NYTP's request, the Carrier shall execute 

17 and deliver, and shall assist in facilitating die execution and delivery of, all documents 

18 reasonably requested by NYTP or any of its lenders, including but not limited to 

19 estoppel certificates and subordination and nondistiirbance agreements. 

20 - (c) The Carrier shall not assign or transfer tills Agreement 

21. . or any of the Carrier's rights, duties or obligations hereunder widiout the prior 

22 written consent of NYTP and die Port Autiiority, which consent shall not be 

23 unreasonably widdield or delayed; provided," however, diat die Carrier shall be 

24 permitted to assign diis Agreement to any parent, subsidiary, or affiliate under 

25 common control, or to any entity that acquires fifty-one percent (51%) or more of the 

26 Orrier's outstanding capiuil stock or of the Carrier's assets, as long as die Carrier 

27 , remains bound by all Of die Carrier's duties and obligations under tills Agreement 

28 following such assignment. Notwldistandiog the foregoing, in the event of an 

29 assignment of tiiis Agreement to a successor to the business operations of'the Carrier, 
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1 die Carrier shall be released from further liability under diis Agreement at die end of 

2 die three (3) year period following assignment of this Agreement as long as (i) the 

3 assignee has been approved by NYTP and die Port Autiiority (which approval shall 

4 not be unreasonably widiheld or delayed), and (ii) such assignee has complied witii all 

5 of its duties, obligations and liabilities under this Agreement during the three (3) year 

6 period following such assignment. The Carrier acknowledges and agrees diat any 

7 fundamental transaction involving the Carrier, including a merger, consolidation or 

8 similar transaction, will not operate to affect in any way die Carrier's obligations 

9 under diis Agreement, regardless of die entity surviving such transaction. The 

10 Carrier further acknowledges and agrees that any fundamental transaction involving 

11 die Carrier and anodier Participating Carrier, including a merger, consolidation or 

12 similar transaction, likewise will not affect or in^l r in any manner die Carrier's 

13 duties and obligations under this Agreement, nor will it affect or impair any similar 

14 agreement to which such other Participating Carrier is a party. 

15 • 14.3 Waiver Not to be Construed. No waiver by NYTP.or die 

16 Carrier of any term or condition of this Agreemem shall be deemed or construed as a waiver 

17 of atiy other term or condition, whedier die same or of a different section, subsection, 

18 paragraph, clause or odier provision of diis Agreement. The failure of cldier party to insist 

19 in any one or niore instances, upon strict performance of any of tiie terms, covenants, 

20 agreements or conditions in this Agreement shall not be considered to be a waiver or . 

21 relinquishment of such term, covenant, agreement or condition, but the same shall continue 

22 in full force and effect. 

23 14.4 Amendments. This writing represents .die entire agreement 

24 between die parties. The terms and provisions of this Agreement may not be amended, 

25 supplemented, modified or waived, except by an instrument in writing, audiorized and 

26 executed by NYTP and the Carrier and consented to by die Port Autiiority. Any sucĥ  

27 amendment, supplement, modification or waiver entered Into, executed and delivered in 

28 accordance wldi the provisions of diis Section shall be binding upon the parties to tills 

29 Agreement. 
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14.5 Duplicate Originals. This Agreement may be executed in 

separate counterparts, any of which shall be regarded for all purposes as duplicate originals. 

3 14.6 Severability. In the event any provision or any part of a 

4 provision of diis Agreement shall be held invalid or unenforceable by any court of competent 

5 jurisdiction, provided it does not materially alter the substance of the agreement between the 

6 parties, such holding shall not invalidate or render unenforceable any other provision or part 

7 of a provision hereof. 

8 14.7 Notices. All notices or demands are deemed to have been given 

9 or made when delivered in person or mailed by certified, registered, or express mail, retum 

10 receipt requested or provided, or when delivered by overnight courier service providing 

11 verification of delivery, postage prepaid^ and addressed to die applicable party as follows: 

12 NYTP: New York Telecom Farmers, LLC 
13 World Trade Center 
14 New York. New York 10048"' 
15 Attention: Mr. Richard J. DiGeronimo, 
16 President 

17 Carrier: • 
18 
19 
20 • Attention: 

21 A party may change die address to which any notice or demand may be given, by written 

22 notice to die odier party. 

23 . . 14.8 Use of Confidential Information. Any specifications, drawings, 

24 sketehes, tapes, models, samples, tools, computer programs, technical information^ or 

25 confidential business information or data, written, oral or odierwise (hereinafter called 

26 "Information") furnished by die parties to one anodier hereunder shall remain die property of 

27 the supplier of such Information, All copies of such Information In written, graphic or other 

28 tangible form shall be remmed to tiie supplier upon request, exc^t for a single archival 
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1 copy. If clearly mariced as confidential, and unless such Information was previously known 

2 to die recipient to be free from any obligation to keep it confidential or until it has been or is 

3 subsequently made public by die supplier or a diird party, widiout breach of any obligation 

4 of confidentiality, it shall be treated as confidential by die recipient, and shall be used by die 

5 recipient only in connection widi fulfilling die obligations of die recipient diat arise pursuant 

6 to this Agreement, uidess the prior written consent of the supplier is obtained. Orally 

7 disclosed Information shall be reduced to writing widiin twenty (20) days of disclosure and 

8 marked as confidential. Such Itlformatioti shall only be distributed to those employees who 

9 have a need to know. Each party shall treat the other̂ s Information in accordance with a 

10 standard of care reasonably calculated to prevent inadvertent or accidental disclosure and 

] 1 consistent widi die level of care provided by the recipient with respect to its own confidential 

12 information. Each party shall prompdy notify die odier. party upon receipt of any subpoena, 

13 order, or other judicial notice widi respect to any Information and shall allow the other party 

14 to become involved in any proceeding relating to the disclosure of any such Information. 

15 Nodiing herein shall be construed as waiving die right of any party to require die odier party 

16 to eî ecute a written non-disclosure agreement, containing reasonable additional terms and .:. 

17 conditions, prior to die supplying of particular confidential Information from time-to-time. 

18 Tlie parties acknowledge diat Information furnished to die Port Autiiority in connection widi 

19 tills Agreement or die TNAS Agreement may be subject to disclosure under die Port 

20 Audiority's freedom of information policy. 

21 14.9 Publicity. 

22 (a) The Carrier agrees to submit to NYTP and to die Port. 

23 Autiiority for written approval all advertising, sales promotion, press releases and 

24 otiier publicity matters relating to die products furnished or die services performed by 

25 the Carrier pursuant to this Agreement or relating to die Carrier's participation in die 

26 TNAS or die Catrier's offering of Personal Wireless Service to its customers in (be 

27 Covered Facilities, or whereby NYTP's name or marks arc mentioned or language 

28 from vdiich die connection of said name or marks may be inferred or Implied, and die 

29 Carrier furdier agrees not to publish or use such advertising, sales promotions, press 
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1 releases, or publicity matters diat mention NYTP or tiie Port Autiiority witiiout such 

2 prior written approval. Such approval shall not be unreasonably withheld or delayed 

3 by NYTP, 

4 (b) NYTP agrees to submit to die Carrier for written approval 

5 all advertising, sales promotion, press releases and other publicity matters relating to 

6 the TNAS in die Covered Facilities whereby the Carrier's name or marks are 

7 mentioned or language from which the connection of said name or marks may be 

8 infertcd or implied, and NYTP further agrees not to publish or use such advertising, 

9 stiles promottons, press releases, or publicity matters widiout such prior written 

10 approval. Such approval shall notbe unreasonably withheld or delayed by die 

11 OuTier. 

12 14.10 Uncontrollable Circumstances. NYTP shall not be liable for 

13 any delays in performing its obligations under this Agreement if such delays are due to 

14 Uncontrollable Circumstances. In die event of any such delay, NYTP shall be given a • 

15 , reasonable period of time in which to complete the performance of its obligations. 

16 14.11 Affirmative Action. The Carrier assures that it will undertake 

17 an affirmative action program as required by 14 CFR Part 152, Subpart E. to ensure that no 

18 person Shall on die grounds of race, creed, color, national origin, or sex be excluded from 

19 participating in any employment activities covered in 14 CFR Part 152, Subpart E, The 

20 Carrier assures diat no person shall be excluded on diese grounds from participating in or 

21 receiving the services or benefits of any program or activity covered by diis subpart. The 

22 Carrier assures diat it will require dial its covered suborganizations provide assurances to die 

23 Carrier that tiiey similarly will undertake affirmative action programs and diat-tiiey will 

24 require assurances from dieir suborganizations, as required by 14 CFR Part 152, Subpart E, 

25 to the same effect. 
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I 14.12 Non-Discrimination. 

.2 (a) Widiout limiting the generality of any of the provisions of the 

3 Agreement, die Carrier, for itself, its successors in interest, and assigns, as a part of the 

4 consideration hereof, does hereby covenant and agree that 0) tio person, on the grounds of 

5 race, creed, color, sex or national origin, shall be excluded from participation in, dented die 

6 benefits of, or be odierwise subjected to discrimination in die use of the System by the 

7 Carrier, (if) in the construction of tiie System and die furnishing of services tiiereon by the 

8 eerier, no person, on the grounds of race, creed, color, sex or national origin, shall be 

9 excluded from participation in. denied die benefits of. or odierwise be subject to 

10 discrimination, (liO the Carrier shall use die System In compliance widi all odier 

11 requirements imposed by or pursuant to Title 49, Code of Federal Regulations, Department 

12 of Transportation, Subtlde A, Office of die Secretary, Part 21, Non-discrimination in 

13 Federally-assisted programs of the Department of Transportation-EffectuatioTi of Titie VI of 

14 die Civil Rights Act of 1964, and as said Regulations may be amended, and any odier 

15 present or future laws, rules, regulations, orders or directions of die United States of- - • 

16 America widi reject tiiereto which from time-to-time may be j^plicabl? to die Permittee's 

17 operations at any Port Authority airport, whedier by reason of agreement between the Port 

18 Authority and the United States Government or otherwise. 

19 (b) The Carrier shall include die provisions of paragraph (a) of tills 

20 Section in every agreement it may make pursuant to which any Person, otiier than the 

21 C ârrfer, operates any facility at any Port Autiiority airport providuig services to the public 

22 and shall also include dierein a provision granting die Port Autiiority a right to take such 

23 action as the United States may direct to enforce such covenant. 

24. . (c) The Carrier's non-compliance with the provisions of diis Section 

25 shall constioite a material breach of this Agreemem. In die event of the breach by die 

26 Carrier of any of die above non-discrimination provisions, die Port Autiiority may take 

27 appropriate action to enforce compliance; or in die event such noncompliance shall continue 

28 for a period of twenty (20) days after receipt of written notice from the Port Autiiority, die 



1 Port Autiiority shall have die right to direct NYTP to terminate diis Agreement witii tiie same 

2 force and effect as a termination under Section 13.1, or may pursue such odier remedies as 

3 may be provided by law; and as tp any or all die foregoing, die Port Authority may take 

4 such action as die United States may direct. 

5 (d) The Carrier shall indemnify and hold harmless the Port 

6 Autiiority from any claims and demands of diird persons, including the United States of 

7 America, resulting from.die Carrier's non-compliance with any of die provisions of this 

8 Section, and the Carrier shall reimburse the Port Authority for any loss or expense incurred 

9 by reason of such non-compliance, 

10 (e) Nodiing contained in this Section shall grant or shall be deemed 

11. to grant to the Carrier the right to transfer or assign diis Agreement, to make aiiy agreement 

12 or concession of the type mentioned in paragraph (b) hereof, or any right to perform any 

13 construction at any Port Autiiority Facility. 

14 14.13 Third Party Beneficiary. It is hereby acknowledged and agreed 

15 that die Port Autiiority shall be a tiiird party beneficiary of diis Agreement, including. 

16 widiout limitation, diose provisions of diis Agreement containing specific references to the 

17 Port Autiiority . 

18 14.14 Port Authority. The covenants set forth in Section 6.5 and 7.3 

19 of tills Agreement shall not be construed as a submission or admission by the Port Autiiority 

20 that any of tiie governmental laws, rules, regulations and orders referred to therein are or . 

21 shall be applicable to the Port Authority. 

22 14.15 Governing Law and Remedies. This Agreement will be 

23 governed by die laws of the State of New York. The rights and remedies statttf in tiiis 

w25nvttDon9S79Snii3o.wt 4 6 ' 



1 Agreement are not exclusive and the parties, in die event of a breach of tiiis Agreement or a 

2 dispute, are entitled to pursue any of the remedies provided in diis Agreement, by law or by 

3 equity. 

4 IN WITNESS WHEREOF, die Carrier and NYTP have signed tills 

5 Agreement as of die date and year first above written. 

NEW YORK TELECOM PARTNERS. LLC 

7 By 
8 Name: Richard J. Di(jeronimo 
9 Tide: President 

10 Tax ID No.: 

11 [NAME OF CARRIER] 

12 By 
13 . Name: 
14 Titie: 

08«/WRDOnaS79SAl<».00| 4 7 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 
13 
14 
15 

Exhibits 

Exhibit "A" 

Exhibit "B" 

Exhibit "C" 

Exhibit "D" 

Exhibit "E" 

Schedules 

Schedule 2.7(a) 
Schedule 2.7(b) 
Schedule 2.7(c) 
Schedule 2.7(d) 
Schedule 2.7(e) 
Schedule 2.7(0 
Schedule 2.7(g) 
Schedule 2.7(h) 

Description of TNAS 

Existing Contracts 

Port Authority Facilities 

Specifications and Minimum System Opacity 

Technical Standards 

- Holland Tunnel 
- Lincoln Tunnel 
- JFK Airport 
- LaGuardia Airport 
- Newark Airport 
- World Trade Center Concourse 
- Port Authority Bus Stations 
- PATH Stations 

0e'3Sm/IU>O/IO579V9U30^1 48 



EXmBlTA 

Description of TNAS 

Telecommanications Network Access System (TNAS) Description 

Introduction 

In response to a Port Autiiority request for proposals (TOT") to develop their wireless rights-of-way, 
NYTP has proposed a wireless Telecommunications Nctworic Access System. The TNAS has beea 
designed to serve wireless communications services cuzxesdy in use and emcrgizig wirdcss services 
planned for use in the areas ofhfcwYoik and New Jersey served by the Port Autiiority, fii the process of 
implemenTation, the Tti^S will enhance certain existtag wireless services and provide a platfom for the 
introduction of new services, as well as providing die oppoctunity to fer^ittati- xa4aad services to the 
benefit of the Port Audioiity. The TNAS is designed to provide .a single, compdiensLve wiieless-
comnnmications access system &r the Port Authority aiul commercial, semcepiovidets to better serve 
tenants, paxxcass and visitors as diey inhabit; ream or are tiauspoited d u t ^ ^ 

Xlie Essential Requirements 

Subscriber satssaction is die fundamental and ^S'^tifll requiremcsit Above ground, meeting that 
leqdremeiic is the sole rcSiponstbiiity of die service providers where d i ^ coexist in and share die same 
nasnal RP environment Le, the service providers have a 'level playing fieliT. The essential ze^pirement 
of die provider of die artificially created KF cuviroomcnt requited to serve the undergrDuzid aud enclosed 
areas of tfta Port Awthmrfy'g fei^TH'^g I'g to mftinfaw^ that \^ve\ playing field. To do that; die distribution. 
backbone for the Port Authoiliy's enclosed aicas must be broadband and .wirdess cmrnmrnifatidns 

. technology acotraL 

This distdbudon badkbone znnst provide cost efiective^ equal arrcss to noiltqile service providers of 
cuiieuc aud' emccging RF technologies^ and also must be able to accommodate usage growth. pTDJecdons 
(capacity). Tn afMirinn the nrttfirifl? cnaflrifm nf g h m a ^ s n d RF envtmnment that Will Siqyp(Mt mnhqile 
services in confined areas xequires RF isolation between services to avoid generating mrwanted inter-
service intezference. Fttttbermcue, service users must be able to traverse the Port AuUioiity's &eilities 
witiiout iotexniption of commumcadons service Qiand o£0. • , * 

The elements of teclmol^y neutral, service isolation, and seamless hand o£f combined with being 
broadband and capable of adding edacity are die resulting essential requirements for the TNAS. 
Sat ts^og those itquirohcnts win yield customer satisfitcdoii at both the service provider and nserJevels, 
resulting in the (^itimxzation of revemie potential. The bottom line is tiiat better service leads to more 
customers that yirfd greater revenue,. 

. ExhA-1 
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EXHIBIT B 

1. Space Peznnit, made as of May I, 1593, by and between 
the Port Authority and Kew York SMSA Limited Partnership, 
predecessor-in-interest to Bell Atlantic Mobile Inc;^ bearing Port 
Authoritiy Permit Ko. WT-TC-P-88-C OOQ, granting a privilege to use 
and occupy apace in the World Trade Ceriter, 

2. . Agreemecit of Lease, made as Jof June , 1994, by and 
between the Port Authority and Cellular Telephone Company d/b/a 
Cellular One, predeceasor-in-interest to AT&T Wireless Services, 
bearing Port Authority Lease No. LT-211, for premises in the 
Lincoln Tunnel. 

3. Agreement of Lease, made as of September 30, 1994,-
by and between the Port Authority and New York SMSA Limited 
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc., 
bearing Port Authority Lease No. LT-212; for premises in the Lincoln 
Tunnel. ' 

4. Agreement of Lease, made as of December 29, 1994, hy 
and between the Port Authority and Cellular Telephotie company d/b/a 
Cellular One, ̂ redecessor-in-interest to AT6T wireless Services, 
bearing Port Authority Lease No. L-CM-118, for premises in the 
Holland Tunnel, 

5. Agreement o£ Lease, made as of December 31, 1994, by 
and between the Port Authority and New York SMSA Limited 
Partnership, predecessorrin-interest to Bell Atlantic Mobile Inc., 
bearing Pore Authority. Lease No. L-CM-119 for premises • in the 
Holland Tunnel. -

6. Agreement of Lease, made as of September 25, 1.995, 
by and between the Port "Authority and New York SMSA Limited 
Partnership, predecessor-in-interest to Bell Atlantic Mobile, 
bearing Port Authority Lease No..LBT-S43 for premises in the Port 
Authority Bus Termina:!. 



SGHBDOLB 2 .7(a) 

Covered F a c i l i t y i Holland Tunnel 

Access Fee: Option Is $150,000 annually 

(net\net\net). rontion 2; $150,000 in 

Year 1, $175,000 in Year 2, thea 

increases by three percent (3%) 

(con^unded) on January l of each Year 

beginning January 1, 2001 Payable 

quarterly in advance.] 

Base Term: ., 1999 to Deceniber 31, 

2015 

Renewal Option: See Section 4.2 of Carrier Access 

Agreement 

Baseline MOUs Per 

Carrier: Ootipn 1: 0 (MOtJ Charge is payable from 

inception), lOption 2; Baseline MOUs of 

1,200,000 in Year 1. Baseline MOUs 

increases by five percent (5%) 

(confounded) on January 1 of each Year] • 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

Other Terms and 

per. MOU ii 
per Excess MOU] (for Year ending 

December 31> 199.9)., Fee is revised each 

Year in accordance with Sectioii 3.1(c) 

oC the Catnrier Access Agreeitient. 

»/e4/M/sDo/teT7»3/fi«90<eai 



Conditions; 

The undersigned, intending to be legally bound hereby, agree that 

this Schedule shall be incorporated in, become part of and be 

governed by the Carrier Access Agreement between NYTP, Inc. and 

. datfed June , 1999. 

NYTP, INC. 

By: 

[NAME OF CARRIER] 

By; 

• .•.•; • " ^ j r t T .) 

• h ' - : < i •'•' • • ' . - ' • • • . • r . - - . '• 
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SGHEPmS 2.7 fH) 

Covered Facility; Lincoln Tunnel 

Access Fee: Option Ii $150,000 annually 

(net\net\net). Payable quarterly in 

advance, [Option 2: $150,000 in Year 

1, $175,000 in Year 2, then increases by 

three percent (3^) (confounded) on 

January 1 of each Year beginning 

January l, 2 0 0 1 ] . . . 

Base Term: J 1999 to December 31, 
2015 

Renewal Option: See Section 4,2 of Carrier Access 

Agreement 

Baseline MOUs Per 

Carrier: Option 1: (?.(MOU charge is payable from 

inception). rpption 2: Baseline MOUs 

of 1,200,000 in Year 1, Baseline MOUs 

increaises by five percent (5%) 

(compounded) on January l of each Year] 

Initial Usage Fee: *$_ per MOU (for Year ending 

December 31, 1999). rOotion 2: 

g per Excess MOU]. Fee is 

revised each Year in accordance with 

Section 3.1(c) of the Carrier Access 

Agreement.. 

Construction Date: 

Construction Period: 
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other Terms and 

Conditions: 

The undersigned, intending to be legally bound hereby, agree that 

this Schedule shall be incorporated in, become part of and be 

governed by the Carrier Access Agreement between NYTP, Inc. and 

dated J\me , 1999. 

NYTP, INC. 

By: 

[NAME OF CARRIER] 

By: 

f • • '• 
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SCHEDULE 2.7 (c). 

Covered Facility; JFK Airport 

Access Fee: $125,000 annually (net\net\net) for both 

Overlay and Underlay, or $75,000 

annually for either Overlay or Underlay, 

Payable quarterly in advance. Amoxint 

increases by three percent (3V) 

(coicpounded) on January 1 of each Year 

beginning Jamiary l, 2000. 

Base term: 

Renewal Option: 

to Decexnber 31, 2015 

S€!e Section 4.2 of Carrier Access 

Agreement 

Baseline MOUs per 

Carrier: 3,000,000 in Year 1, then increases by 

five percent (5%) (confounded) on 

-January 1 of each Year, beginning 

January 1, 2000. 

Initial Usage Fee: $ per Excess MOU (for Year 

ending December 31, 1999). Fee is 

revised ̂ ch Year in .accordance with 

Section 3.1(c) of the Carrier Acceps 

Agreement. 

Construction Date: 

Construction Period! 

Other Terms and 
Conditions i 

ec/e4/i*/KM/ie?fii/»i43o.Q«i 



I 

The undersigned, intending to be legally bound hereby, agree that 
this Schedule shall be incorporated in, become part of and be 
governed by the Carrier Access Agreement between NYTP, inc. and 
_^ dated , . 

NYTP, INC. 

By: 

[NAME OF CARRIER] 

By: 1. 

«</fl4/is/iioo/ieTtt»/*i4ie.«oi 



SCHEDULE 2.7fd) 

Covered Facility; LaGuardia Airport 

Access Fee: $125,000 annually (net\net\net) for both 

Overlay and. Underlay, or $75,000 

annually for either Overlay or Underlay, 

Payable quarterly in advance. Amount 

increases by three percent (3!r) 

(compounded) on January 1 of each Year 

beginning January 1, 2000. 

Base Terra: 

Renewal Option: 

.to December 31, 2015 

See Section 4.2 of Carrier Access 

Agreement 

Baseline MOUs per 

.Carrier: 3,000,000 in Year 1, then increases by 

five percent (5%) (coâ jounded) on 

January 1 of each Year, beginning 

January 1, 2000, 

Initial Usage Fee: $ per Excess MOU (for Year 

ending December 31, 1999). Fee is 

revised each Year in accordance with 

Section 3,1(c) of the Carrier Access 

Agreement. 

Construction Date: 

Construction Period; 

Other Terms and 
Conditions: 

u/ t</$t / ia»/XQ^tt f /» i t io ,90i 



The undersigned, intending to be legally bound hereby, agree that 

this Schedule shall be incorporated in, become part of and be 

governed by the Carrier Access Agreement between NYTP, Inc. and 

. dated ,̂ __. 

NYTP, INC, 

By; 

[NAME OF CARRIER] 

By: 

e(/04/f t/XDG/XQ T« »/f 1410 • 001 I'. »'A>JF 



SGHEDni,S 2.7(61 

Covered Facility: 

Access Fee 

Newark Airport 

$125,000 annually (net\net\net) for both 

Overlay and Underlay, or $75,000 

annually for either" overlay or Underlay. 

Payable quarterly in advance. Amoumt 

increases hy three percent (3%) 
(coir5>ounded) on January 1 of each Year 

beginning January 1, 2000. 

Base Term: to December 31, 2015 

Renewal Option: See Section 4.2 of Carrier Access 

Agreement 

Baseline MOUs per 

Carrier: 3,000,000 in Year 1, then increases by 

five percent (5%) (confounded) on 

January 1 of each Year, begiiming 

January 1, 2000. 

Initial Usage Fee $ per Excess MOU (for Year 

ending December 31, 1999), Fee is 

revised each Year in accordance with 

Section 3.1(c) of the Carrier Access 

Agreement. 

Construction Date: 

Construction Period: 

Other Terms and 

Conditions: 

99/04/9 f / t tD0/mtt t f f l* t9 .Oi l 
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The vindersigned, intending to be legally boxmd hereby, agree that 

this Schedule shall be incorporated in, become part of and be 

governed by the Carrier Access Agreement between NYTP, Inc. and 

_^^.^___^_^__^ dated ̂  __, . 

NYTP, INC. 

By:__ 

[NAME OF CARRIER] 

B y : 

0</04/ff/ltSa/t07»9/f 1430.001 



Covered Facility: 

Access Fee: 

Base Term: 

Renewal Option? 

Baseline MOUs per 

Carrier: 

• • 

Initial Usage Fee: 

Construction Date: 

Construction Period: 

Other Terms and 

Conditions: 

SCHEDULE 2.7(f) 

World Trade Center Concourse 

$25,000 annually (net\net\net), Amount 
increases by three percent (3V) 

(confounded) on January 1 of each Year 

beginning January 1, 2000. 

to December 31, 2015 

See Section 4.2 of Carrier Access 

Agreement 

800,000 in Year 1, then increases by 

five percent (5%) (compounded) on 

January 1 of each Year, beginning. 

Janunry 1, 2000. 

$ per Excess MOU (for Year 

ending Decdnber 31, 1999). Fee is 
revised each Year in accordance with 

section 3.1(c) of the Carrier Access 

Agreement. 

•" 

. 

. 

ThG undersigned, intending to be legally bound her^y, agree .that 

this Schedtile shall be 

oc/o4/f»Aca/iQTiS9/ti43a.oet 

Incorporated in, become part of and be 

, . . , . • . 



governed by the Carrier Access Agreement between NYTP, Inc. and 
dated , __ -___̂, 

NYTP, INC. 

By: 

[NAME OF CARRIER] 

By: _ ^ 

a</04/«*/ltDa/1070I»/»14>0.001 



Covered Facility; 

Access Fee; 

SCHEDULE 2 .7 f g) 

Port Authority Bus Stations 

$25,000 annually (net\net\net). Payable 

quarterly in advance. Amount increases 

by three percent (3%) (confounded) on 

January 1 of each Year beginning 

January 1, 2000. 

Base Term: to December 31,- 2015 

Renewal Option: See Section 4.2 of Cairrier Access 

Agreement 

Baseline MOUs per 

Carrier: 600,000 in Year 1, then increases by 

five percent (5V) (coa:5?ounded) on • 

January 1 of each Year, beginning 

January 1, 2000. 

Initial Usage Fee: $ per Excess MOU (for Year 

ending December 3l, 1999). Fee is 

revised each" Year iij accordance with 

Section 3.1(c) of the Carrier Access 

Agreement. 

Construction Date: 

Construction Period: 

Other Terms and 

Conditions: 

The undersigned, intending to be legally bound hereby, agree that 

this Schedule shall be incorporated in, become part of and be 

a</94/ft/ltDa/1070C9/>ii30.0Ql 



governed by the Carrier Access Agreement between NYTP, Inc. and 

d a t e d , • .. 

NYTP, INC. 

By; 

[NAME OF CARRIER] 

Bv; 

, ': • f •.--•;;/-',v-^'.- — -•'...-. .'. r . , . .; V • ! - * • _ • > . . . . ; ' : i ' - V - , . : ^ . , - ^ . . • ; . - , 
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SCHEDULE 2 . 7 ( h ) 

Covered F a c i l i t y i PATH S t a t i o n s 

Access Fee: $120,000 annually (net\net\net) for all 

ten PATH Stations, or $15,000 annually 

(net/net/net) for each station if less 

than ten. Payable quarterly in advance 

Amount increases by tliree percent (3%) 

(confounded) on January 1 of each Year 

beginning January 1, 2000. , 

Base Term; to December 31, 2015 

Renewal Option: See Section 4.2 of Carrieir Access 

Agreement 

Baseline MOUs per 

Carrier; 400,000 in Year 1, then increases by 

five percent (5%) (confounded) on 

January 1 of each Year, beginning 

January 1, 2000. •. 

Initial Usage'Fee: $ per Excess MOU (for Year 

ending December 31, 1999). Fee is 

revised each Year in accordance with 

Section 3.1(c) of the Carrier Access 

Agreement. 

Construction Date: 

Construction Period: 

other-Terms and 
Conditions: 

0C/O4/»«/U»/ieTtSS/f 1430.001 



The undersigned, intending to be legally bound hereby, agree that 

this Schedule shall be incorporated in, become part of and be 

governed by the Carrier Access Agreement between NYTP, Inc. and 

dated • , . 

. NYTP, INC. 

B y s • " • _ ^ ^ _ 

[NAME OF CARRIER] 

B v : • 

• K - . • . • • • • 

e«/e4/*y/itDG/iOTis»/ffi4io.ooi • • ^ - • • . • » ' ^ i 



EXHIBIT E (5 Pages) 

ASSIGNMENT and ASSUMPTION AGREEMENT 

THIS AGREEMENT made as of the 26th day of August, 1999 by 
THE PORT AtJTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called 
the "Port Authority"), a body corporate and politic created by 
Compact between the States of New Ydrlc and New Jersey, with the 
consent of the Congress of the United States of America, having an 
office for the transaction of business at One World Trade Center, 
in the Borough of Manhattan, in the City, County and State of New 
York, and NEW YORK TELECOM PARTNERS, LLC. a limited liability 
company organized and existing under the laws of the State of 
Delaware with an office for the transaction of business at 158 
Third Street, Mineola, New York 11501 (hereinafter called ^NYTP"), 
the representative of which is Richard J. DiGeronimo, 

WITNESSETH, TBAT: 

fmSREAS, the Port Authority and NYTP have entered into a 
certain Telecommiinications Network Access Agreement ("TNAS") 
contemporaneously herewith, providing for the installation, 
maintenance and operation of a. wireless telecommunications, network 
access system at specified Port Authority facilities; and • 

WHEREAS; in connection with the transaction contemplated 
under the TNAS, the Port Authority is willing to assign to NYTP, 
and NYTP is willing to undertake and assume.the obligations and 
liabilities under, certain agreements•heretofore entered into by 
the Port Authority with wireless telecommunications carriers for 
the fuifnishing-of telecommunicationsservices at the said specified 
Port Authority facilities and listed on the schedule attached 
hereto, hereby made a part hereof and marked ^Schedule A" 
<hereinafter, the Existing Agreements'); 

NOW, THEREFORE, in consideration of the covenants and 
mutual, agreements herein contained, the Port Authority, and NYTP 
hereby agree as follows j 

1. Effective as of the date hereof," in accordance with 
Section 48 of the TNAS the Port Authority does hereby assign, 
transfer and convey all of its rights, title and interest in ̂ ^^ 
Existing Agreements to NYTP, and its successors, to its and their 
own proper use and benefit, to have and hold the same for and 
during the duration of the terms under.the Existing Agreements, 
subject nevertheless to* all the covenants, conditions, terms and 
provisions contained in the Existing Agreements. 



2. Effective as of the date hereof, NYTP does hereby 
assume the performance of and does hereby agree to perform, obaeive 
and be subject to all of the terms, provisions, covenants, 
conditions and obligations of the Existing Agreements that are to 
be performed by or are applicable to the. Port Authority thereunder 
as though NYTP were a signatory to the Existing Agreements. The 
execution of this instrument by the Port Authority does not 
constitute a representation by it that the Port Authority has 
performed or fulfilled every obligation required of it by the 
Existing Agreements. 

3. NYTP shall defend, indemnify and hold harmless the 
Port Authority, its Commissioners, officers, agents, 
representatives and employees, from any and all claims, demands, 
actions and liabilities accruing or arising after the effective 
date of this Agreement with respect to the Existing Agreements. 
The Port Authority shall defend, indemnify and hold NYTP harmless 
from any and all claims, demands, actions and liabilities accruing 
or arising prior to the effective date of this agreement with 
respect to the Existing Agreements. 

4. ' Neither the Coramissiohers of the Port Authority, nor 
the Members of NYTP, nor any of them, nor any officer, agent or 
employee of the Port Authority or of NYTP shall be charged 
personally by eitWr party hereto with any liability or be shall 
held personally liable to the other party under any term or 
provision of this Agreement, or because of its execution or 
attempted execution, or because of any breach or attempted or 
alleged breach thereof. 

5. This Agreement shall be governed by, and constanied 
in accordance, with, the laws of the State of New York without 
regard.to its conflict of laws provisions.. 



JN WITIHESS miEREOF, the parties hereto have executed 
these presents as of the day and year first above written. 

ATTEST: THE PORT AUTHORITY OP NEW YORK 
AND NEW JERSEY 

Secretary 
By 

(Title). 
(Seal) 

ATTEST: NEW YORK TELECOM PARTNERS, LLC 

By. 

(Title) 



SCHEDULE.A 

1. Space Permit, made as of May 1, 1993, by and between 
the Port Authority and New York SMSA Limited Partnership, 
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port 
Authority Permit No. WT-TC-P-88-C 000, granting a privilege to use 
and occupy space in the World Trade Center. 

2. Agreement of Lease, made as of June __, 1994, by and 
between the Port Authority and Cellular Telephone Company d/b/a 
Cellular One/ predecessor-in-interest to ATfieT Wireless Services, 
bearing Port Authority Lease No. LT-211, for premises in the 
Lincoln Tunnel. 

3. Agreement of Lease, made as of September 30, 1994, 
by and between the Port Authority and New York SMSA Limited 
Partnership, predecessor-in-interest to Sell Atlantic Mobile Inc., 
bearing Port Authority Lease No. LT-212 for premises in the Lincoln 
Tunnel. 

4. . Agreement of Le^se, made as of December 29, 1994, by 
and between the Port Authority and Cellular Telephone Company d/b/a 
Cellular One, predecessor-in-rinterest to AT&T wireless Services, 
bearing Port Authority Lease No. L-CM-118, for premises in the 
Holland Tunnel. 

5. Agreement of Lease, made as of December 31, 1994, by 
and between the Port Authority and' New York SMSA Limited 
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc., 
bearing Port Authority Lease No. L-CM-119 for premises in the 
Holland Tunnel. 

6. Agreement of Lease, made as of September 25, 1995, 
by and between the Port Authority and New York SMSA. Limited 
Partnership, predecessor-in-interest to Bell Atlantic Mobile, 
bearing Port Authority Lease No. LBT-543 for premises in the Port 
Authority Bus Terminal. 



(Port Authority Acknowledgment) 

STATE OF KEW YORK ) 
)ss.: 

COUNTY OF NEW YORK ) 

On the day of August, 1999, before me personally came , 
to me known» -who, being by me duly sworn, did depose and say that he resides at 

; that he is the ofthe Port 
Authority of New York and New Jersey, one of the corporations described m and which executed the 
foregoing instnunent; that he knows die seal of said coiporation; that the seal a£Fbced to said instniment is 
such corporate seal; that it was so allixed by order of the Commissioners of said corporation; and that he 
signed his name thereto by like order. 

(notarial seal and stamp) 

(Limited Liability Company Acknowledgment) 

STATE OF 

COUN'IYOF 

) 
)ss.: 
) 

On the day of August, t9Sl9, before me personally came ^ 
to me known, who, bemg by me duly sworn, did depose and say that he resides at 

; that he is the of 
New York Telecom Partners, LLC, the limited liability company described in and which executed the 
foregoing instnunent; that he knows the seal of said company; that tiie seal af£bced to said instrument is such 
company's seal; that it was so affixed by order of the N^magers of said company; and that he signed his name 
thereto by like order. 

(notarial seal and stamp) 



SCHEDULE E 

AFFIRMATIVE ACTION-EQUAL OPPORTUNITY-^-MINORITY BUSINESS 
ENTERPRISES ^--WOMEN-OWNED BUSINESS ENTERPRISES REOUIREMET^.q 

Part I. Affirmative Action Guidelines - Equal Employment 
Opportunity 

I. As a matter of policy the Port Authority hereby 
requires the Permittee and the Permittee shall require the 
Contriactor, as hereinafter defined, to comply with the provisions 
set forth hereinafter in this Schedule E and in Sections 7 and 43 
of the Telecommunications Network Access Agreement, dated a6 of 
August 26, 1999, (herein called the "Agreement"), by and between 
the Port Authority and New York Telecom Partners, LLC (herein and 
in the Agreement called the '̂ Permittee*') . The provisions set 
forth in this Part 1 are similar to the conditions for bidding on 
federal government contract adopted by the Office of Federal 
Contract Compliance and effective May 8, 1978. 

The Pesrmittee as well as each bidder, contractor and 
subcontractor of the Permittee and each subcontractor of a 
contractor at any tier of construction (herein collectively 
referred to as the "Contractor") must fully comply with the 
following conditions set forth herein as to each construction 
trade-to be used on the construction work or any portion thereof 
(said ..condifcions being herein called "Bid Conditions") . • The 
Permittee hereby commits itself to the goals for minority and 
female utilizatiori set forth below and all other requirements, 
terms and conditions of the Bid Conditions. The Permittee shall 
likewise require the Contractor to commit itself to the said 
goals for minority and female utilization set forth below and all 
other requirements, terms and conditions of the Bid Conditions by 
submitting a,properly signed bid. 

' • ' • ' 

II. The Permitt:ee and t:he Contractor shall each apppint- an 
executive of its company to assume the responsibility for the 
implementation of the requirements, terms and conditions of the • 
following Bid Conditions: 

Page 1 of Schedule E 



(a) The goals for minority.and female participation 
expressed in percentage terms for the Contractor's aggregate 
workforce in each trade on all construction work are as follows: 

(1) Minority participation 
Minority, except laborers 30% 
Minority, laborers 40V 

(2) Female participation 

Female, except laborers 6 ,$^ 
Female, laborers 6.9% 

These goals are applicable to all the Contractor's 
construction work performed in and for the System. 

The Contractor's specific affirmative action obligations 
required herein of minority and female employment and training 
must be substantially uniform throughout the length of the 
Contract, and in each trade, and the Contractor shall make good 
faith, efforts to employ minorities and women evenly on each of 
its projects. The transfer of minority or female employees or 
trainees from contractor to contractor or from project to project 
for the sole purpose of meeting the Contractor's goals shall be a 
violation of the Contract. Compliance with the goals will be 
measured against the total work hours performed. 

(b) The Contractor shall provide written notification to 
the Permittee and the Permittee shall provide written 
notification to the Manager of the Office of Business and Job 
Opportunity of the Port Authority within 10 working days of award 
of any construction subcontract in excess of $10,000 at any tier 
for construction work. The notification shall list the name, 
address and telephone number of the subcontraotor; employer 
identification number; estimated starting and completion dates of 
the subcontract; • and tihe • geographical area in which the 
STibcotitract. is to be performed. 

(c) As used in this Schedule B: 

(1) "Employer ident-if ication ntimber* means the Federal 
Social • Security number used on the Employer's Quarterly Federal 
Tax Return, U.S. Treasury Department Form 941: 

Page 2 of Schedule E 



(2) "Minority" includes: 

(i) Black (all persons having origins in any of the 
Black African racial groups not of Hispanic origin) ,-

(ii) Hispanic (all persons of Mexican, Puerto Rican, 
Dominican, Cuban, Central or South American culture or origin, 
regardless of race); 

(iii) Asian and Pacific Islander (all persons having 
origins in any of the original peoples of the Far East, Southeast 
Asia:;- the Indian Subcontinent, or the Pacific Islands); and 

(iv) American Indian or Alaskan Native (all persons 
having origins in any of the original peoples of North America 
and maintaining identifiable tribal affiliations through 
membership and participation or community identification). 

(d) Whenever the Contractor, or any subcontractor at any 
tier, subcontracts a portion of the construction work involving 
any construction trade, it shall physically include in each 
subcontract in excess of $10,000 those, provisions which include 
the applicable goals for minority and female participation, 

(e) The Contractor shall implement the specific affirmative 
action standards provided in subparagraphs (1) through (16) of 
Paragraph (h) hereof. The goals set forth above are eacpressed as 
percentages of the total hours of employment and training of 
minority" and female utilization the Contractor should reasonably 
be able to achieve in each construction trade in which it has 
employees in connection with the System. The Contractor is 
expected to make substantially uniform progress toward its goals 
in each craft during the period specified. 

(f) Neither the provisions of any collective bargaining 
agreement, nor the failure by a union with whom the Contractor 
has a collective bargaining agreement, to refer either minorities 
or women shall excuse the Contractor's obligations hereunder. 

(g) In order for the, nonworking training hours of 
apprentices and trainees to be counted in meeting the goals, such 
apprentices and trainees must be employed by the Contractor 
during the training period, and the Contractor must have made a 
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commitment to employ the apprentices and trainees at the 
completion of their training subject to the availability of 
employment opportunities. Trainees must be trained pursuant to 
training programs approved by the U.S. Department of Labor, 

(h) The Contractor shall take specific affirmative actions 
to ensure equal employment opportunity ("EEO"). 

The evaluation of the Contractor's compliance with,these 
provisions shall be based upon its good f a i t h efforts to achieve 
maximum results from its actions. The Contractor shall document 
these efforts fully, and shall implement .affirmative action steps 
at least as extensive as the following: 

(1) Ensure and maintain a working environment free of 
harassment, intimidation, and coercion at all sites, and in all 
facilities at which the Contractor's employees are assigned to 
work. The Contractor, where possible, will assign two or more 
women to each phase of the construction project. The Contractor, 
shall, specifically ensure that all foremen, superintendents, and 
other supervisory personnel performing work in connection with 
the System are aware of and. carry out the Contractor's obligation 
to maintain such a working environment, with specific attention 
to minority or female individuals working at the premises. 

(2) Establish and maintain a current list of minority 
and female recruitment sources, provide written notification to 
minority and female recruitment sources and to community 
organizations when the Contractor or its unions have employment 
opportunities available, and maintain a record of the 
organizations' responses. 

(3) Maintain a current file of the names, addresses 
and telephone number pf each minority and female off-the-street 
applicant and minority or female referral from a union, a . 
recruitment source or community organization aiîd of what action 
was taken with respect to each such individual. If such 
individual was sent to the Union hiring hall for referral and was 
not referred back to the Contractor by union or, if referred, not 
employed by the. Contractor, this shall be documented in the file 
with'the reason therefor, along with whatever additional actions 
the Contractor tnay have taken. 
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(4) Provide immediate written notification to the 
Permittee when the union or unions with which the Contractor has 
a collective bargaining agreement has not referred to the 
Contractor a minority person or woman sent by the Contractor, or 
when the Contractor has other information that the union referral 
process has impeded the Contractor's efforts to meet its 
obligations. 

(5) Develop on-the-job training opportunities and/or 
participate in training programs for the area which expressly 
include minorities and women, including upgrading programs and 
apprenticeship and training programs relevant to the Contractor's 
etreplpyment needs, especially those programs funded or approved by 
the Department of Labor. The Contractor shall provide notice of 
these programs to the sources compiled under subparagraph (2) 
above. 

(6) Disseminate the Contractor's EEO Policy by 
providing notice of the policy to unions and.training programs 
and requesting their cooperation in assisting the Contractor in 
meeting its EEO obligations; by including it in any policy 
manual and collective bargaining agreement;; by pxiblicizing it in 
the Contractor's newspaper, annual report, etc.; by specific 
review of the policy with all management personnel and with all 
minority and female employees at least once a year; and by 
posting the Contractor's EEO policy on bulletin boards accessible 
to all employees at each location where construction work is 
performed. 

(7) Review, at least every six months the Contractor's 
EEO policy and affirmative action obligations hereunder with all 
employees having any responsibility for hiring, assignment, 
layoff, termination or other employment decision including 
specific review of these items with on-premises supervisory 
personnel such as. Superintendents, General Foremen,. etc., prior 
to the initiation of construction work in connection with the. 
System.- A written record shall be.made and maintained 
identifying the time and place of these meetings, persons ' 
attending, subject matter discussed, and disposition of the 
subject matter. 

(8) Disseminate the Contractor's EEO policy externally 
by including it in any advertising in the newa media, 
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specifically including minority and female news media, and 
providing written notification to and discussing the Contractor's 
EEO policy with other Contractors and Subcontractors with whom 
the Contractor does or anticipates doing business. 

(9) Direct its recruitment efforts, both oral and 
written, to minority, female and community organizations, to 
schools with minority and female students and to minority and 
female recruitment and training organizations and to State-
certified minority referral agencies serving the Contractor's 
recruitment area and employment needs. Not later than one month 
prior to the date for the acceptance of applications for 
apprenticeship or other training by any recruitment-source, the 
Contractor shall send written notification to organizations such 
as the above, describing the openings, screening procedures, and 
tests to be used in the selection process. 

(10) Encourage present minority and female employees 
to recruit other minority persons and women and, where 
reasonable, provide after school, summer and vacation,employment 
to minority and female youth both on the premises and in. areas of 
a Contractor's workforce. 

(11) Tests and other selection requirements shall 
comply with 41 CFR Part 60-3. 

(i2) Conduct, at least every six months, an inventory 
and evaluation at least of all minority and female personnel for 
promotional opportunities and encourage these employees to seek 
or to prepare for, through appropriate training, etc., such 
opportunities. 

(13) Ensure that seniority practices, job 
classifications, work assignments and other personnel practices, 
do not have a discriminatory effect by continually monitoring all 
personnel and en^loyment related activities to ensure that the 
GEO policy and the Contractior's obligations hereunder are being 
carried out. 

<14) Ensure that all facilities and gompany activities 
are nonsegregated except that separate or single-user toilet and 
necessary changing facilities shall, be provided to assure privacy 
between the sexes. 
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(15) Document and maintain a record of all 
solicitations of offers for sxibcontracts from minority and female 
construction contractors and suppliers, including circulation of 
solicitations to minority and female contractor associations and 
other business associations. 

(16) Conduct a review, at least every six months, of 
all supervisors' adherence to and performance under the 
Contractors' EEO policies and affirmative action obligations, 

(i) Contractors are encouraged to participate in volvintary 
associations which assist in fulfilling one or more of their 
affirmative action obligat:ions (subparagraphs (l)-(16) of 
Paragraph (h) above). The efforts of a contractor association, 
joint:, contractor-union, contractor-community, or other similar 
group of which the Contractor is a member and participant, may be 
asserted as fulfilling any one or more of its obligations under 
Paragraph (h) hereof provided that: the Contractor actively 
participates in the group, makes good faith efforts to assure 
that the group has a positive impact on the employment of 
minorities and women in the industry, ensures that the concrete 
benefits of the program are reflected in the Contractor's 
minority and female workforce participation, makes good faith -
efforts to meet-its individual goals and timetables, and can 
provide access to documentation which demonstrates the 
effectiveness of actions taken on behalf of the Contractor. The 
obligation to comply, however, is the Contractor's and failure of 
such a group to fulfill an obligation shall not be a defense for 
the Contractor's non-compliance. 

(j) A single goal for minorities and a separate single goal 
foriwomen have been established. The Contractor, however, is , 
required to provide equal opportunity and to take affirmative 
action for all minority groups,. both male and female, and all 
women, both minority and non-minority. Consequently, the 
Contractor may be in violation hereof if a particular group is 
employed in a substantially disparate manner (for example, even 
though the Contractor has achieved its goals for women generally, 
the Contractor may be in violation hereof if a specific minority 
group of women is underutilized). • . 

<k) The Contractor shall not use the goals and timetaliles 
or affirmative action standards to discriminate against any 
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person because of race, color, religion, sex or national origin. 

(1) The Contractor shall not enter into any subcontract 
with any person or firm debarred from Government contracts 
pursuant to Executive Order 1124G. 

(m) The Contractor shall carry out such sanctions and 
penalties for violation of this clause including suspension, 
termination and cancellation of existing sxibcontracts as may be 
imposed or ordered by the Permittee. Any Contractor who fails to 
carry out such sanctions and penalties shall be in violation 
hereof. 

(n) The Contractor, in fulfilling its obligations hereunder 
shall implement specific affirmative actions steps, at least as 
extensive as those standards prescribed in paragraph (h) hereof 
so as to achieve maxiimjm results from its efforts to ensure equal 
employment opportimity. If the Contractor fails to comply with 
the requirements of these provisions, the Permittee shall proceed 
accordingly. 

(o) The Contractor shall designate a responsible official 
to monitor all employment related activity to ensure that the 
company EEO policy is being carried out, to submit reports 
relating to the provisions hereof as may be required and to keep 
records. Records shall at least include for each employee the 
name, address, telephone numbers, construction trade, union 
affiliation if any, employee identification number when assigned, 
social security number, race, sex, status (e.g. mechanical 
apprentice, trainee, helper, or laborer), dates of changes in 
status, hours worked per week in the indicated trade, rate of 
pay, and location at which the work is performed. Records sha.ll 
be maintained in an easily understandable and retrievable form; 
however, to the degree that existing records satisfy this 
requirement, contractors shall not be required to maintain 
separate records. 

(p) Nothing herein provided shall be construed ap a 
limitation, upon the application of any laws which establish 
different standards of compliance or upon the application of 
requirements for the hiring of local or other area residents 
(e.g., those under the Public Works Employment Act of 1977 and 
the Community Development Block Grant Program), 
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(q) Without limiting any other obligation, term or 
provision under the Permit, the Contractor shall cooperate with 
all federal, state or local agencies established for the purpose 
of implementing affirmative action compliance programs and shall 
comply with all procedures and guidelines established or which 
may be established by the Port Authority. 

PART II. MINORITY BUSINESS ENTERPRISES/WOMEN-OWNED 
BUSINESS ENTERPRISES 

As a matter of policy the Port Authority requires the 
Permittee and the Permittee shall itself and shall require the 
general contractor or other construction supervisor and each of 
the.iPermittee's contractors to use every good faith effort to 
provide for meaningful participation by Minority Business 
Enterprises (MBEs) and Women-owned Business Enterprises (WBEs) in 
the construction work pursuant to the provisions of this Schedule 
E, For purposes hereof, "Minority Business Enterprise" "(MBE)" 
shall mean any business enterprise which is at lejast fifty-one 
percentum owned by, or In the case of a publicly owned business, 
at least fifty-one percentum of the stock of which is owned by 
citizens or permanent resident aliens who are minorities and such 
ownership is real, substantial and continuing. For the purposes 
hereof, "Women-owned Business Enterprise" "(WBE)" shall mean any 
business enterprise which is at least fifty-one percentum owned 
by, or in the case of a piiblicly owned business, at least fifty-
one percentum of the stock of which is owned by women and such 
ownership is real, substantial and continuing. A minority shall 
be as defined in paragraph 11(c) of Part I of this Schedule E. 
"Meaningful participation" shall mean that at least seventeen 
percent (17%) of the total dollar value of the construction 
contracts (including sxibcontracts) covering the construction work 
are'.for the participation of Minority Business Enterprises and 
Women-owned Business Enterprises, of which at least twelve 
percent (12%) are for the participation of Minority Business 
Enterprises. Good faith efforts to include meaningful 
participation by MBEs and WBEs shall include at least the 
following: "*" . ' 

(a) Dividing the work to be subcontracted into smaller 
portions where feasible. 

(b) Actively and affirmatively soliciting bids for 
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subcontracts from MBEs and WBEs, including circulation of 
solicitations to minority and female contractor associations. 
The Contractor shall maintain records detailing the efforts made 
to provide for meeiningful MBE and WBE participation in the work, 
including the names and addresses of all MBEs and WBEs contacted 
and, if any such MBE or WBE is not selected as a joint venturer 
or subcontractor, the reason for such decision. 

(c) Making plans and specifications for prospective 
construction work available to MBEs and WBEs in sufficient time 
for review. 

(d) Utilizing the list: of eligible MBEs and WBEs maintained 
by the Port Authority or seeking minorities and women from other 
sources for the purpose of soliciting bids for stibcontractors. 

(e) Encouraging the formation of joint ventures,, 
partnerships or other similar arrangements among subcontractors, 
where appropriate, to insure that the Permittee and Contractor 
will meet their obligations hereunder. 

(f) Insuring that provision is made to provide progress 
payments to MBEs and WBEs on a tiimely basis. 

i s ) Not requiring bonds from a n d / o r providing bonds and 
insurance for MBEs and WBEe, where appropriate. 

Certification of MBEs and WBEs hereunder shall be made by 
the Office of Business and Job Opportunity of the Port Authority. 
If the Contractor wishes to.utilize a firm not already certified 
by the Port Authority, it shall siibmit to the Port Authority a 
written request for a determination that the proposed fiirra is 
eligible for certification. This shall be done by completing and 
forwarding such form as may be then required by the Port 
Authority. All such requests shall be in writing addressed to 
the Office of Business and Job Opportunity, the Port Authority of 
New York and New Jersey, One World Trade Center, 63 East, New 
Yc^jk, New York 10048 or such other address as the Port. Authority 
may specify by notice to the Permittee, Certification shall be 
effective only if made in writing by the Director in charge of 
the Office of Business and Job Opporttmlty of the Port Authority. 
The determination of the Port Authority shall be final and 
binding. 
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The Port Authority has compiled a list of the firms that the 
Port Authority has determined satisfy the criteria for MBE and 
WBE certification. This list may be supplemented and revised 
from time to time by the Port Authority. Such list, shall be made 
available to the Contractor upon request. The Port Authority 
makes no representation as the financial responsibility of such, 
firms, their technical competence to perform, or any other 
performance-related qualifications. 

. Only MBE's and WBE's certified by the Port Authority will 
count toward the MBE and WBE goals. 

Ĵ Please note that only sixty percent (60%) of expenditures to 
MBE -or WBE suppliers will count towards meeting the MBE and WBE 
goals. However, expenditures to MBE or WBE manufacturers (i.e. 
suppliers that produce goods from raw materials or substantially 
alter them before resale) are counted dollar for dollar. 
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STATE OF NEW YORK ) 
) ss. 

COUNTY OP NEW YORK ) 

On the 2 . - ^ ^ day of A^y**''" / 1999 before me 
personally came <a»«-Mj*<^ BIWU.A£.^ to me known, who, being 
by me duly sworn, did deigpse and say that he resides in 

that he is the Ci^^'Tc<ivi-.«U.^ Off^iV- ' 
of The Port Authority of New York and New Jersey, one of the 
corporations described in and which executed the foregoing 
instrument; that he knows the seal of said corporation; that the 
seal affixed to said inst:ruraent is such corporate seal; that it 
was so affixed by order of the Board of Commissioners of said 
corporation; and that he signed his name thereto by like order. 

(notarial seal and stamp) 

Motaty Pubiis, Ftei? •* 'iow Y o * 

Qualifei ir .'tew •' ' ' vounty 
Commfssion Expires 6/90/*9mii, 2 . O 0 0 

STATE'OFl^E^ yOlSK ) 
} S S . 

COUNTY OFNIGW >t)r^|< ) 

On the 2-6 .day of/u^SysT , 1999, before me 
personally came i?iC4l>Ul& OtQefijcHltAO to me known, who, being 
duly sworn, did depose and sav. that he resides at 

t:hat he is the rCeslt>isiKjT of New York Telecom Partners, LLC, 
a Delaware limited liability company, the limited liability 
company described in and which executed th6 foregoing instrument; 
that he executed the same for and on behalf of said limited 
liability company; and that he is duly authorized and empowered 
to do so. 

(notarial seal and stamp) 

Notaty Public Slate of Now Yort 
No. 31-463e449, 

Ouallfled In New York County 
CominfsslonExpires6/30/10...-^ 2 . 0 0 0 


