Torres Rojas, Genara

%;# [2/S2

From; ps3265@att.com

Sent: Friday, February 18, 2011 4:53 PM

To: Van Duyne, Sheree

Cc: Torres Rojas, Genara

Subject: Freedom of Information Online Request Form
Information:

First Name: Peter

Last Name: Seidel

Company: AT&T Wi-Fi Services
Mailing Address 1: 27 Junction Road
Mailing Address 2:

City: Brookfield

State: CT

Zip Code: 06804

Email Address: ps3265@att.com
Phone: 203-917-2641

Required copies of the records: Yes

List of specific record(s):
Concourse Communications WiFi Agreement
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THE PORT RETHERTY OF NY&NJ

Daniel D. Duffy
FOIAdrinistiator

April 6, 2011

Mr. Peter Seidel
AT&T Wi-Fi Services
27 Junction Road
Brookfield, CT 06804

Re: Freedom of Information Reference No. 12153

Dear Mr. Seidel:

This is a response to your February 18, 2011 request, which has been processed under the Port
Authority’s Freedom of Information Policy (the “Policy,” copy enclosed) for a copy of
Concourse Comimunication WiFi Agreement.

Material responsive to your request and available under the Policy, which consists of 243 pages,
will be forwarded to your attention upon receipt of a photocopying fee of $60.75 (25¢ per page).
Payment should be made in cash, certified check or money order payable to “The Port Authority
of New York & New Jersey” and should be sent to my attention at 225 Park Avenue South, 17%
Floor, New York, NY 10003,

Certain material responsive to your request is exempt from disclosure pursuant to exemptions (2)
and/or (6) of the Policy.

Please refer to the above FOI reference number in any future correspondence relating to your
request.

Very truly yours,

ot \, -
T T, -
i v

Daniel D. Duffy
FOI Administrator

Encl.

225 Pork Avenue South, I7th Floor
New York, NY 10003
T-212 435 2542 F 212 435 7555
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Agreement No. AX-713
Supplement No. 3

SUPPLEMENTAL AGREEMENT

THIS AGREEMENT, made as of November 30, 2006 by and between THE
PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the “Port
A;Jthority”))and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the
“Permittee”),

WITNESSETH, That:

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered into an agreement identified by the above Port Authority Agreement Number
(which agreement, as the same may have heretofore been supplemented and amended is
hereinafter called the “TNAS Agreement”) covering certain privileges and obligations with
respect to the installation, operation and maintenance of a wireless telecommunications network
access system (“TNAS System”) at Port Authority facilities designated in the Agreement; and

WHEREAS, among the privileges and obligations granted to and imposed on the
Permittee under the TNAS Agreement with respect to the TNAS System, the TNAS Agreement
grants the Permittee the right to provide unlicensed wireless services that operate in the
;Wireless LAN" (iEEE 802.11) service band of the radio frequency spectrum (the “Wi-Fi
ervice™); and

WHEREAS, the Port Authority and the Permittee desire to amend the TNAS
- Agreement to provide for the Permittee’s implementation of its right to install, operate and
maintain the Wi-Fi Service and to include a separate fee, not currently included in the TNAS
Agreement, to be paid by NYTP to the Port Authority for providing the Wi-Fi Service at
mutually agreed Port Authority facilities and locations;

NOW, THEREFORE, for and in consideration of the covenants and mutual
agreements herein contained and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Port Authority and the Permittee hereby agree
as follows:

1. “Wi-Fi Receipts,” as used herein, shall mean all monies received or
receivable (unless and until any amount is deemed to be uncollectible in accordance with
generally accepted accounting principles) by NYTP for providing the Wi-Fi Services in Port
Authority Covered Facilities (as defined in the TNAS Agreement), including but not limited to,
wireless access to the Internet by end user customers, as well as private or public entities. Wi-Fi
Receipts shall not include monies received or receivable from the use of Internet kiosks, project
management and/or engineering service fees for unlicensed wireless projects, or any such
consulting services. Wi-Fi Receipts shall not be included in “Gross Receipts” (as such term is
defined and used in the TNAS Agreement). :




2. The parties hereto hereby acknowledge and confirm that the Permittee will
Ip;ay t)o the Port Authority a fee equal to thirty-seven percent (37%) of Wi-Fi Receipts (the “Wi-Fi
ee”

3. The Wi-Fi Fee shall constitute an additional component of the Additional
Fee (as defined in the TNAS Agreement) and shall be payable quarterly, in atrears, within thirty
(30) days following the end of each calendar quarter, The unung and method of such payments
shall correspond to the quarterly payment requirements set forth in Article.IIf of Section 5 of the
TNAS Agreement, provided however, that notwithstanding anything to the contrary set forth in-
paragraph (b) of said Article IlI, payments of the Wi-Fi Fee shall be based on actual results for
the calendar quarter for which each payment is made. Each payment shall be accompanied by a
general report of the Wi-Fi Receipts for the relevant calendar quarter, separately stating the Wi-Fi
Receipts and the total number of paid “sessions” (including, without limitation, as presently
designated by Permittee: “Private Services,” Ad Hoc Paid Sessions,” “Roaming Paid Sessions,”
and *Airport Worker Subscriptions™) for each Port Authority Covered Facility at which the
Permittee provides Wi-Fi Service.

4, Payment of the Wi-Fi Fee for calendar year 2006 through the last day of
the most recent calendar quarter shall be payable within ten (10) days followmg the execution of
this Agreement. The parties shall continue discussions intended to reach agreement regarding
payment to the Port Authority of the unpaid Wi-Fi Fees from calendar year 2003 and periods
prior thereto, which Wi-Fi Fees shall be immediately dus to the Port Authonty upon the mutual
agreement of the parties regarding such payment testus.

5. The Permittee hereby represents and warrants that the provisions of
subparagraph (b)(ii)(1) of Section 25 of the TNAS Agteement are fully applicable with respect to
the negotiation and execution of this Agreement as a supplement to the TNAS Agreement and
that no approval by or consultation with the “Project Lender” (as defined in said Section 25) shall
be required in order to authorize or permit the Permittee fo negotiate and enter into this
Agreement with the Port Authority.

6. The parties acknowledge that this Agreement memorializes all agreements
and understandings between the parties concerning, and constitutes the entire and only :
understandings or agreements between the parties regarding, the Wi-Fi Fee.

7. Neither the Commissioners of the Port Authority nor any of them, nor any
officer, agent or employee thereof, shall be charged personally by the Permittee with any liability,
or held liable to it under any term or provision of this Agreement or because of its execution or
attempted execution or because of any breach thereof. :

8. This Agreement and the TNAS Agreement which it amends constitute the
entire agreement between the Port Authority and the Permittee on the subject matter and may not
be changed, moedified, discharged or extended except by instrument in writing duly executed on
behalf of both the Port Authority and the Permittee. The Permittee agrees that no representations
or warranties shall be binding upon the Port Authority unless expressed in writing i in the TNAS
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Agreement or in this Agreement. All prior or contemporaneous understandings, discussions or
agreements regarding the Wi-Fi Fee are expressly superseded by this Agreement.

9. As hereby amended, all of the terms, covenants, provisions, conditions and
agreements of the TNAS Agreement shall be and remain in full force and effect.

IN WITNESS WHEREOF, the Port Authority and the Permittee have executed
these presents, as of the date first above written.

THE PORT AUTHORITY OF NEW YORK
AND NEW JERSEY

S

% zﬂe./4 Sgeg)/ % /#ﬂ '(-J/

NEW YORK TELECOM PARTNERS, L.CC

By: ' Concourse Communications Group, LLC
y o
’4&4_ .-{.4,:.-

ATTEST:

By:
Jon Trwin, Chief Operating Officer

APPROVED
TERMS | FORM
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(Port Authority Acknowledgment)

STATE OF NEW YORK

S8,
COUNTY OF NEW YORK )

On the e day of FEBRUARY , 2007, before me personally came
JORN D'AMors , to me known, who. being bv me duly sworr,

did depose and say that he resides at . A '

; that he is theACTiNg OBEF TGy FRCER of The Port Authority of New

York and New Jersey, one of the corporations described in and which executed the

foregoing instrument; that he knows the seal of said corporation; that the seat affixed to

said instrument is such corporate seal; that it was so affixed by order of the
Commissioners of said corporation; and that he signed his name thereto by like order.

RONALD M. SENIO
Notary Public, State of New York

No, D2SE4636449 ‘ Z 0-4-4@ . &M

litied In New York Goi ‘
Comn?lg:io:? Ex?)iree.'. On June '5'5'.’20 e {notarial seal and stamp)

(Limited Liability Company Acknowledgment)

STATE OF S2¢ Mo/ )
88.:
COUNTY OF (PIK % ’

+

On the ~—day ch' WW7 , 2007, before me personally came
A we , to me known. who, being bv me dulv sworn.

did depose and say that he resides at X . ‘
) : : that he is the (WeF EAAINE i~ of New York Telecom Partners, LLC,
a Delaware limited liability company, the limited liability company described in and which
executed the foregoing instrument; that he executed the same for and on behalf of said

limited liability company; and that he is duly authorized and empowered to do so.

OFFICIAL SEAL
~ DENISE MLEWS
NOTARY PUBLIC - STATE OF ILLINOIS

W-GWSSION EXPIRES 0928008
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Agreement No, AX-713
Supplement No, 2
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SUPPLEMENTAL AGREEMENT

THIS AGREBEMENT, made as of June 30, 2002 by and between
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called
the “Port Authority”) and NEW YORK TELECOM PARTNERS, LLC
(hereinafter called the "“Permittee”),

WITNESSETH, That:

WEEREAS, the Port Authority and the Permittee
heretofore and as of August 26, 1959 entered into an agreement
identified by the above Port Authority Agreement Number {which
agreement, as the same may have heretofore been supplemented and
amended is hereinafter called the “TNAS Agreement”) covering
certain privileges and obligations with respect to the
installation, operation and maintenance of a wireless
telecommunications network accegs system (“TNAS System”) at Portc
Authority facilities designated in the Agreement; and

WHEREBAS, in addition to the privileges and obligations
granted to and imposed on the Permittee under the TNAS Agreement
with regpect to the TNAS System, the INAS Agreement grants the
Permittee the non-exclusive xight to install radio transmission
towers (“Monopoles”) at locations at Port Authority Facilities as
and to the extent approved by the Port Authority in its sole and
absolute discretion and provides that the Permittee may mount
exterior antennas on such Ancillary Towers ¢or on other towers ox
components of the TNAS System as and to the extent approved by
the Port ‘Authority in its sole and absolute discretion; .and

WHEREAS, the Port Authority and the Permittee desire to
amend the TNAS Agreement to provide for the Permittee’s
implementation of the non-exclusive right to install, operate and
maintain Monopoles at the Port Authority’s Port Newark facility
(“Site"), to provide also for the Permittee’s mounting of
exterjior antennas on the Monopcoles and on certain rooftop
locations at the Site and to otherwise amend the TNAS Agreement;

NOW, THEREFORE, for and in consideration of the
covenants and mutual agreements herein contained, and effective
ag of the date first zet forth above except as otherwise provided
below, the Port Authority and the Lessee hereby agree as follows:

1. {a} Effective from and after July 1, 2002, the Port
Authority hexeby approves the Permittee’s proposed implementation
of its non-exclusive right to install Monopoles at the 8ite, and
to mount exterior antennas on the Monopoles and on certain




designated rooftops (“Related Improvementa”) at the Site, subject
to approval by the Port Authority of the Permittee’s Construction
Application(s) and plans and specifications covering all design,
construction and installation work with respect to all proposed
Moncpoles and all Related Improvements at the S8ite. The
Monopoles and Related~Improvements are sometimes hereinafter
collectively referred to as the “"Monopole System.” The
installation, operation and maintenance of the Monopole System
are sometimes hereinafter collectively referred to as the
“Monopole System Operations.” In no event shall the Monopole
System be deemed to include any proprietary Carrier User
equipment utilized by any Carrier User in connection with
Monopole System Operations. Capitalized terms used in this
Supplemental Agreement but not herein defined shall have the
meanings ascribed to such terms in the TNAS Agreement.

(b) For all purposes of the TNAS Agreement except as
hereinafter expressly provided, effective from and after July 1,
2002, the “System,” described in subparagraph (a) (i) of Section 2
cf the TNAS Agreement, shall be deemed to incorporate and include
the Monopole System, and the Site, which is a Port Authority
Facility, shall be deemed to be a Covered Facility.

2. (a) The Monopole System shall be installed, operated
and maintained on a non-discriminatory basis up to the design
capacity of the Monopole System at a particular Covered Facility,
including but not limited to the Site, in accordance with the
terms, provisions and conditions of the form of Schedule 2.8(i}
attached hereto and hereby made a part hereof. The parties to
this Agreement hereby agree that effective as of July 1, 2002
Schedule 2.8(i} shall be incorporated into and become a part of
the form of Carrier Access Agreement attached as Exhibit D to the
TNAS Agreement, The Permittee will not amend the form of
Schedule 2.8(i) without the prior written consent of the Port.
Authority. 1In the event the Permittee desires to conduct
Monopole System QOperations at Port Authority Facilities in
addition to the Site, the parties hereto may amend this
Supplemental Agreement by letter agreement (s) identifying such
additional Port Authority Facilities and expresgly providing that
the terms, provisions and conditions of Schedule 2.8{i), except
a8 may otherwise be provided in such letter agreement, shall be
applicable to all Monopole System Operations at such additional
Port Authority Facilities, which, upon the commencement of
Monopole System Operatione at such Port Authority Facilities,
shall be deemed to be Covered Facilities. The Port Authority
hereby agrees that nothing set forth in the form of Schedule
2.8(1) attached hereto shall congtitute a viclation of Section 32
of the TNAS Agreement. In the event of any confliect between the
terms and provisiong of this Supplemental Agreement and the terms
and provisiong of Schedule 2.8(i), the texrms and provisions of
this Supplemental Agreement shall prevail, except a2s otherwise
expresgly provided herein.




, {b} The limitation on service by third party
telecommunications service providers set forth in the first
sentence of Section 17 of the TNAS Agreement shall not he
applicable to the Site or to any other Port Authority Facility
which shall subsequently be designated a Covered Facility with
respect to the Monopole System.

{(c) In addition to the rights granted to the Permittee
pursuant to paragraph (b) of Section 19 of the TNAS Agreement
with regpect to the use' of the TNAS System, the Permittes may
also, in the course of its buesiness and the conduct of its
operations under this Agreement, permit the use of the Moncpole
System by Carrier Users for the purposes described in paragraph
{b) of Section 2 of the TNAS Agreement. Whether or not expressly
set forth therein, all agreements between the Permittee and
Carrier Users with respect to the use of the Monopole System
shall be subject to the terms and conditions of this Agreement.

3, The Port Authority hereby consents to the Schedule
2.8({i} executed on behalf of Omnipoint Facilities Network 2, LLC
by its agent, Omnipoint Communications, Inc,.,, a copy of which has
heretofore been delivered to the Port Authority. The Permittee
shall prepare and submit to the Port Authority contemporanecusly
with its submission of the Construction Application referred to
in paragraph 6, below, a “Summary Basis of Design” of the
Monopole System, to include all relevant technical standards for
and attributes and features of the said Monopole System, and
generally in the form of the Summary Basgia of Design of the TNAS
System annexed as Exhibit B to the TNAS Agreement. The Summary
Basis of Design may describe the particular Monopole System
installation proposed by Omnipoint Facilities Network 2, LLC.

4, The term of the permiesion granted to the Permittee to
operate the Monopole System shall commence on the date the Port
Authority issues final approval of the Permittee'’s Construction
Application and complete plans and specifications for the
Monopole System (the said date hereinafter referred to as the
“Commencement Date”) and shall; unless sooner terminated, expire
on August 26, 2014. Subject to and in accordance with the
provisions of Sections 4 and 34 of the TNAS Agreement, the
Permittee ghall have the right to extend the term of the
permission granted under this Agreement with respect to Monopole
System Operations. In the event the Permittee shall extend the
term of the permission granted hereunder, the provisions of
paragraph III of Section 5 of the TNAS Agreement shall be
applicable and in full £orce and effect during the “Renewal Term”
of such permiseion. ’

5. The Permittee and the Pert Authority hereby confirm
that the annual “Accegs Fee” set forth in Schedule 2,.8{i} and
required to be paid by Omnipoint Facilities Network 2, LLC shall
comprise “Gross Receipts,” and that the annual Access Fee
required to be paid by each subseguent Carriexr User that executes
Schedule 2.8(i) shall comprise “Tower Gross Receipts” as defined
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in the TNAS Agreement for purposes of the calculation of the
Additional Fee under paragraph III of Section 5 of the TNAS
Agreemwent.

6. {a) Section 7 of the TNAS Agreement shall not be
applicable to the “Cofistruction Work” {as hereinafter defined) to
be performed by the Permittee in connection with the Moncpole
System; in lieu thereof, the provisions of thig paragraph € shall
govern the Construction Work in all respects. Notwithstanding
the following provisions of this paragraph 6, the Port Authority
acknowledges that the construction and installation work with
respect to the Monopole System at the Site may, in fact, be
performed by Omnipoint Facilities Network 2, LLC, as contemplated
by the provisions of Schedule 2.8(1). Except as ctherwise
expressly provided in Schedule 2.8(i), the Permittee shall
perform, at ite sole cost and expense, all installation work
“'required to prepare the Site for the Permittee’s Monopecle System
Operatione, including the installation of the monopole and all
transmitters, receivers, and other equipment at the Site and the
-construction of all associated improvements at the Site .
appurtenant to the operation of the Monopole System, provided
however that the Permittee shall have no obligations with respect
to the inetallation of proprietary Carrier User equipment for the
exclusive uge of individual Carrier Users {the work described in
this paragraph 6 hereinaftexr referred to as the “Construction
HWork") .

(b) (i) The Permittee shall be responsible at its
sole expense for retaining all architectural, engineering and
other technical consultants and services as may be directed by
the Port Authority and for developing, completing and submitting
procedures for the installation of all equipment and the
construction of all improvements appurtenant to the operation of
the Monopole System. Prior to retaining any licensed architect,
professional engineer or other technical consultant in connection
with the Construction Work, the name or nameg of said licensed
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
Paort Authority shall have the right tc disapprove any licensed
architect, professional engineer or other technical consultant
who may be unacceptable to it and shall approve in advance the
Permittee’s contract with each such lic¢ensed architect,
professional engineer or other technical consultant.

(i1} (1) Prioxr to the commencement of any

Congtruction Work at the Site, the Permittee shall submit to the
Port Authority for ite approval a Tenant Alteration Application
(hereinafter called the “Construction Application”), in the form
supplied by the Port Authority, and contalning such termg and
conditions as the Port Authority may include, setting forth in
detail by appropriate plang and gpecifications the Construction
Work the Permittee proposes to perform at the Site and the manner
of and time periods for performing such work. The data to be
supplied by the Permittee shall identify separately each of the
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items constituting the Construction Work and shall describe in
detail the improvements, fixtures, equipment, and systems to be
installed by the Permittee. The plans and specifications to be
submitted by the Permittee shall be in sufficient detail for a
contractor to perform the Construction Work and shall bear the
geal of a licensed architect or professional engineer who shall
be responsible for the administration of the Construction Work in
accordance with the Port Authority's requirements. In connection
with the review by the Port Authority of the Permittee's
submission under this Segtion, the Permittee shall gubmit to the -
Port Authority, at the Port Authoxity‘s request, such additional
data, detaill or information as the Port Authority may reguire for
such review. Following the Port Authority's receipt of the
Pexmittee's Construction Application, the Port Authority shall
give its written approval or rejection thereof, or shall reguest
such modifications thereto as the Port Authority may find
necessary or appropriate. The Permittee shall not engage any
contractor or permit the use of any subcontractor unless and
until each such contractor or subcontractor, and the contract
such contracteor or subcontractor is operating under, have been
approved by the Port Authority. The Permittee shall include in
any such contract or subcontract such provisions as are required
pursuant to the provisione of this Agreement and the Construction
Application approved by the Port Authority, including, without
limitation thereto, provisions regarding labor harmony.

{2} The Port Authority shall review the
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish its
commentg regarding the same to the Permittee within fifteen (15)
business days after its receipt thereof. The Port Authority will
also review and comment on any corrected, modified or amended
plans and specifications resubmitted to the Port Authority by the
Permittee within fifteen (15) business days after receipt of any
such resubmission. The Permittee hereby agrees that the Port
Authority shall have no responsibility, liability or obligaticn
to the Permittee in the event the Port Authority fails to respond
' to any such submission or resubmission of the Construction -
Application by the Permittee within the time periods set forth
above, including any obligation to provide a reilmbursement, rent
credit or other rent concession.

(1il) {1) The Permittee hereby assumes the
risk of loss oxr damage to all of the Construction Work prior te
the completion thereof and the risk of loss or damage to all
property of the Port Authority, its legsees and permittees
arising out of or in connection with the Construction Work. In
the event of any such loss or damage, the Permittee shall
forthwith repair, replace and make good the Construction Work and
the property of the Port Authority, its lessees and permittees.
The Permittee shall, and shall require each of its contractors to
indemnify the Port Authority and its Commiseioners, officers,
agents and employees from and against all claims and demands,
just or unjust, by third perscns (including the Commissioners,
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officers, agents and employees of the Port Authority) against the
Port Authority and its Commissioners, officers, agents and
employees, arising or alleged to arise out of the performance of
the Construction Work or based upon any of the rigks assumed by
the Permittee in this Agreement or any breach hereof, and for all
logs and expense incufred by it and by them in the defense, -
settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for personal injury or for
property damage, direct or consequential, whether they arise from
acts or omissions of the Permittee, any contractears of the
Permittee, the Port Authority, third persons, or from acts of God
or the public enemy, or otherwime, excepting only claims and
demands which result solely from the gross negligence or willful
misconduct of the Port Autherity subseqguent to commencement of
the Construction Work; provided however, the Permittee shall not
be required to indemnify the Port Authority where indemnity would
be precludad by Section 5-322.1 ¢of the Generxal Cbligationa Law of
the State of New York. The Permittee shall cause each such
contractor and subcontractor to obtain and maintain in force such
insurance coverage and performance bonds ag the Port Authority
may specify, including, without limitation, a contractual
liability endorsement to cover the indemnity obligations assumed
by the Permittee pursuant to the provisionsa of this paragraph.

{(2) 1If so directed, the Permittee shall
at itas own expense defend any suit based upon any claim or demand
described in subparagraph (1} above (even if such suit, claim or
demand is groundless, false or fraudulent), and in handling such
it shall not, without obtaining express advance permission from
the General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the
person of the Port Authority, the immunity of the Port Authority,
its Commissicners, officers, agents or employees, the
governmental nature of the Port Authority or the provision of any
statutes respecting suits against the Port Authority. The
Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the
reasonable costs of investigation. The Permittee shall not be
liable for any settlement of any acticn, proceeding or suit,
which settlement is effected by the Port Authority without the
prior written consent of the Permittee, which shall not be
unreagonably withheld., If the Permittee shall not grant its
coneent ag provided above, such action, proceeding or suit shall
thereafter be defended by the Permittee, at its sole cost and
expense, subject to the limitations set forth above in this

subparagraph (2).

{iv) The Construction Work shall be performed by
the Permittee in accordance with the Construction Application and
final plans and specifications approved by the Port Authcrity,
shall be subject to inspection by the Port Authority during the
progreas of the Construction Work and after the completion
thereof, and the Permittee, upon direction from the Port
Authority to do so, shall stop the performance of any portion of
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.the Construction Work which is not being performed in accordance
with the above and redo or replace at its own expense any
Construction Work not done in accordance therewith., The
Permittee shall also supply the Port Authority with “as-built”
drawings in such form.and number as are reascnably requested by
the Port Authority, and the Permittee shall keep said drawings
current during the term of the permission granted under this
Agreement. No changes or modifications to any Construction Work
shall be made without the prior consent of the Port Authority.

{v) The Permittee shall pay or cause to be paid
all claims lawfully made against it by its contractors,
subcontractors, material guppliers and workers, and all claima
lawfully wmade against it by other third persons arising out of or
in connection with or because of the performance of the
Construction Work, and shall cause its contractors and
subcentractors to pay all such claims lawfully made against them,
provided however, that nothing herein contained shall be
construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or worker
or other person, and no such claim shall be considered to be an
obligation of the Permittee within the weaning ¢f this paragraph
unless and until the same shall have been finally adjudicated.
The Permittee shall use commercially reasonable efforts to
resolve any such claims and shall keep the Port Authority fully
informed of its actions with respect thereto. Without limiting
the generality of the foregoing, all of the Permittee’s
construction contracts shall provide as follows: *If (1) the
Contractor fails to perform any of its obligations under this
Contract, including its obligation to pay any claims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arises out of or in connection
with the performance of this Contract, (2) any claim {(just or
unjust) which arises out of or in connection with this Contract
is made against the Permittee, or (3) any subcontractor under
this Contract fails to pay any claime lawfully made against it by
any material supplier, subcontractor, worker or any other third
person which arise cut of or in connection with this Contract or
1f in the Permittee‘’s opinion any of the aforesaid contingencies
iz likely to arise, then the Permittee ghall have the right, in
its discretion, to withhold out of any payment (final or
otherwise and even though such payments have already been
certified as due) such sums as the Permittee may deem ample to
protect it againgt delay or loss or to agsume the payment of just
claims of third personsg, and to apply such sums as the Permittee
may deem proper to secure such protection or to satisfy such
claimg, All sums so applied shall be deducted from the
Contractor’s compensation. Omission by the Permittee te withhold
out of any payment, final or otherwise, a sum for any of the
above contingencies, even though such contingency has occurred at
the time of payment, shall not be deemed to indicate that the
Permittee doesg not intend to exercise its right with respect to
such contingency. Nelther the above provisions for the rights of
the Permittee to withhold and apply moniles nor any exerc¢ise or
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attempted exercise of, or omission to exercige, such rxight by the
Permittee shall create any obligation of any kind to such
material suppliers, subcontractcrs, workers or other third
persons. Until actual payment 1s made to the Contractor, its
right to any amount to be paid under this Contract (even though
such paymentsg have alfeady been certified as due) shall be
subordinate to the rights of the Permittee under this provision.”

(c) (i) The Permittee shall not commence any
Construction Work prior to the Commencement Date and until the
Construction Application and plans and specifications covering
such work have been finally approved by the Port Authority. The
Permittee recognizes that its obligation to pay fees, including,
without limitation, the Additional Fee, provided for in this
Agreement by reference to the TNAS Agreement shall commence on
the Commencement Date and the Permittee’s payment of the
Additional Fee shall be made in accordance with the provisions of
paragraph III of section 5 of the TNAS Agreement.

(ii) The Permittee shall submit a Construction
Application for the Construction Work at the Site within thirty
{30} days following execution of this Agreement. The Permittee
shall commence the performance of the Construction Work at the
Site within fifteen (15) days following the approval of the
Construction Application and shall diligently pursue the
completion of the Censtruction Work.

(d) The Permittee shall be solely responsible for the
plang and specifications used by it and for the adeguacy or
sufficiency of such plans and specifications, and all the
improvements, fixtures, and eguipment depicted thereon or covered
thereby, regardless of the consent thereto or approval thereof by
the Port aAuthority or the incorporation therein of any Port
Authority requirements or recommendations. The Port Authority
shall have no cbligation or liability in connection with the
performance of any of the Construction Work or for the contracts
for the performance thereof entered into by the Permittee. The
Permittee hereby releases and discharges the Port Authority, its
Commisgioners, officers, representatives and employees of and
from any and all liabilicy, claims for damages or losses of any
kind, whether legal or equitable, or from any action or cause of
action arising out of or in connection with the performance of
any of the Construction Work pursuant to the contracts between
the Permittee and its contractors except for .any of the foregoing
caused golely by the gross negligence or willful misconduct of
the Port Authority. The Permittee shall ugse commercially
reasonable efforts to make arrangements for the extension to the
Port Authority of all warranties extended or available to the
Permittee in connection with the Construction Work.

{(e) The Permittee understands that there wmay be other
communications and utility lines and conduits located in porticns
of the Site where the Permittee will operabte the Moncpole System,
The Port Authority will use commercially reasonable efforts to
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make available to the Permittee its records to the extent the
sameé are available in an effort to identify to the Permittee the
location of such communication and utility lines which may
interfere with the Construction Work proposed by the Permittee.
The Port Authority hereby disclaims any warranty or
representation to the 'Permittee that such records are accurate.
The Permittee agrees to design the Construction Work so as to
eliminate or minimize the need for relocation of any such
communicationas and utility lines.

(£) Upon completion of the Construction Work at the
Site, the Permittee ghall supply the Port Authority with =a
certificate signed by a responsikble officer of the Permittee and
by the licensed architect or professional engineer who sealed the
Permittee's plans pursuant to the provisions of this Section,
certifying that all of the Construction Work has been performed
in accordance with the approved plans and specifications covering
such work, in accordance with the provisions of this Agreement
and in compliance with all applicable laws, oxrdinances,
governmental rules, regulations and orders. The Port Authority
will inspect the Construction Work at the Site and if the same
has been completed as cextified by the Permittee and the
Permittee’s licensed architect or profesgional engineer, the Port
Authority shall deliver a certificate to such effect to the
Permittee within twenty {20) business days Eollowing the Port
Authority'’'s receipt of such certification, subject to the
condition that all risks thereafter with respect to the
congtruction and installation of the Construction Work and, as
between the Permittee and the Port Authority, any liability
therefor for negligence or other reason shall be borne by the
Permittee. The Permittee shall not use or permit the use of the
Site for the purpeoses set forth in this Agreement or conduct
Monopole System Operations until such certificate is received
from Port Authority.

7. (a) Upon the expiration or termination of this
Agreement, the Permittee covenants and agrees to yield and
deliver the Monopole System peaceably to the Port Authority free
and clear of any claim of ownership by the Permittee, including
title to Mornopole System scftware licenses, equipment warranties
and service contracts, without any further act or deed by the
Permittee. The Permittee shall promptly execute and deliver
aggignments, bille of sale and all other documents necessary or
convenient in order to evidence the rights of the Port Authority
therein, including title to Monopole System software licenses,
equipment warranties and service contracts. Upon the expiratien
or termination of this Agreement,- the Permittee shall deliver the
Mcnopele System to the Port Authority promptly and in good
condition, such reasonable wear excepted as would not adversely
affect or interfere with its proper operation under this
Agreement .

(b} The Permittee shall have the right at any time
during the term of the permission under this Agreement t¢ remove

-.g-




a portion or porticns of the Monopole System consisting of
equipment or other personal property from the Site, provided that
the Permittee shall install suitable replacements therefor as is
necessary for Monopole System Operations.

8. {a) The Pefmittee recognizes that it 1ls a special
consideration for the Port Authority’'s entering into this
Agreement that the Permittee, without in any way limiting or
modifying its obligations with respect to any other provision of
the TNAS aAgreement, hereby confirms that all the obligatiocns
assumed by the Permittee pursuant to Section 46 of the TNAS
Agreement, including all references theresin to ¢bjectionable
interference, are fully applicable to Monopole System Operations,
provided hoewever that the obligation of the Port Authority
contained in the second sentence of paragraph (b} of Section 46
shall not be applicable to any communications activity conducted
by the Port Authority or by a third party pursuant to agreement
with the Port Authority as of the date of this agreement.

{b) The Permittee hereby represents and warrants that
the provisiong of subparagraph (b} {ii) (1) of Section 25 of the
TNAS Agreement are fully applicable with respect to the
negotiation and execution of this Agreement as a supplement to
the TNAS Agreement and that no approval by or consultation with
the "Project Lender” (as defined in said Section 25) shall be
required in order teo authorize or permit the Pexrmittee to
negotiate and enter into this Agreement with the Port Authority.

9. The Permittee represents and warrants that no broker
has been concerned in the negotiation of this Agreement on behalf
of the Permittee or the implementation of the Monopole System
hereunder and that there is no broker who is or may be entitled
to be paid a commission in connecticn therewith. The Permittee
shall indemnify and save harmless the Port Authority of and from
any and all claims for commission or brokerage made by any and
all persons, firms or corporations whatsecever for services in
connéection with the negotiation and execution of this Agreement
or the implementation of the Monopole System hereunder.

10. Neither the Commissioners of the Port Authority nor any
of them, nor any officer, agent or employee thereof, shall be
charged personally by the Permittee with any liability, or held
liable to it under any term or provision of this Agreement or
because of its execution or attempted execution or because of any
breach thereof.

11. As hereby amended; all of the terms, covenants,
provisions, conditions and agreements of the TNAS Agreement shall
be and remain in full force and effect. :

12. This Agreement and the TNAS Agreement which it amends
constitute the entire agreement between the Port Authority and
the Permittee on the subject matter and may not be changed,
modified, discharged cr extended except by instrument in writing
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duly executed on behalf of both the Port Authority and the
Permittee. The Permittec agrees that no representations or
warranties shall be binding upon the Port Authority unlees
expressed in writing in the TNAS Agreement or in this Agreement.

‘IN WITNESS WHEREOF, the Port Authority and the Permittee
have executed these presents, as of the date firat above written.

r/

By:
ﬁ ]
Tit

(Corporate Seal)

-1t~
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(Port Autherity Acknawledgment)

STATE OF NEW YORK
. B88.2
COUNTY OF NEW YORK | =

On the &M of OctTopER , 2003, belore me personally came
GREgoRy i ) , 1o m= known. who, being bv me duly sworn,
did dspoze say that he regides at = Do
; that he is theCngr Tiasilony Ofriear of The Port Authorty of New
York and New Jersay, one of the corporations described in and which executed the
fi ing instrument; that he knows the seal of said corporation; that the seal affixed to
said instrument is such corporate seal; that it was so affixed by order of the
Commissioners of sajid corporation; and that he signed his name thereto by Yke order,

Ly~ Q.-...uHS......»

o inotarial seal and stamp)

(Limited Liability Company Acknowledgment)

STATE OF Tiiimary
1.9
COUNTY OF (C so¥

On thn.()’t!’day of Hwyut , 3003, before me personally came
XN LV 3t . to me known, who, being by me sworn,
&ddeposeand"‘ﬁmhezs?des?t d

. ; that he is the Maowess- /2D «f New York Telecom Partners, LLC,
& Delaware limited Liability company, the ed lability company deacribed in and which
exccuted tho furegoing instrument; that he executed the aame fot and on behalf of sald

 limited Habdlity company; and that he is duly suthorized and empowered to do 8o,
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' - (Co-Location Sites - Monopoles and Rooftops)

(Port Newark Monopole/Rooftop Site)

=

Covered Facility: . Monopole/Rooftop at Port Newark (the " Site").

Access Fee: . . $Ié5,0_00 annuslly {net/net/net) p& Carrier per Site for
- voice carriers. Payable 'qua:cterly in advance. 'Amount
increases by three percent (3%) (compounded) on each

Anniversary of the Covered Facility Acceptance Date.

Base Term: Covered Facility Acceptance Date to August 26, 2014

Renewal Option: Two, five-year rencwal options in accordance with
Section 4.2 of Carrier Access Agreement,

Baseline MOUs per Carrier: N/A

Initial Usage Fee: N/A

Construction Date: ' TBD

Construction Period: Estimated to be within 60 days from th.c execation date of
this documént.'

Project Installation and Costs: For Monopole installations - A Monopole and all relatad

improvements and work necessary fo allow use of the
Monopole by all Participating Carriers (collectively, the
."Monopole and Related Improvements”) may be installed
at a Covered Facility by NYTP or, at the discretion of -
NYTP and the Port Authority, a Participating Carxier
may install a Monopole and Related Improvements at a
Covered Facility, If NYTP installs the Monopole and

1RGETIRLL 2443541391430,001
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Related Improvements, the provisions of Section 2.8(a) .-
of the Carrier Access Agreement shall apply to such '
installation, and each Participating Carrier shall
reimburse NYTP for the Construction Costs of such
installation based on its pro rata share (i.e., if one
Participating Carrier elects to patticipats, it shall
reimburse NY TP for 100% of the Construction Costs; if
two Participating Carriers elect to participate, they shalt
each reimburse NYTP for 50% of the Construction Costs,
etc.). Each Participating Carrier shall be entitled to pi-o
rata reimbursernent if additional Participating Carriers
thereafier elect to use s Monopole and Related
Improvements. If NYTP is unwill.ing.to pay the
Construction Costs to install 8 Monopole and Related
Improvements at a Covered Facility, a Participating
Carrier may, with the approval of NYTP and the Port
Authority, elect to directly fund and complete the
installation of the Monopole and Related Improvements
(such Parﬁcipaﬁng Carrier, a "Funding Carrier"). The
Monopole and Related Improvements shall be
constructed to accommodate a minimum of three (3)
Participeting Carriers. A Participating Carrier may, if it
is not one (1) of the initial three (3) Participating Carriers
at a Monopole Site, incur substantial additional costs to
construct 8 Monopole and Related Improvements for its -
own account if the Monopole and Related Improvements
as Initially constructed at such Site can only
accommodate three (3) Participating Carriers, A Funding
Carrier shall not have the right to refuse to allow other
Participating Carriers to use 2@ Monopole and Related
Improvements {untess the Monopole and Related
Improvements as initially constructed in accordance with
this Schedule are already being used by the number of

Participating Carriers for which such Monopole and




Related Improvements were constructed). The Funding
Carrier and subsequent Participating Carriers shall be
reimbursed on a pro rata basis as and when additional
Participating Carriers elect to use a Monopole and

.
J

Related Improvements (i.c., when a second Participating
‘Catrier elects to use a Monopole and Related _ '
Improvements, it shall reimburse the Funding Carrier
50% of the Construction Costs for the installation of such
Monopole and Related Improvements; if a third
Partiéipaﬁng Carrier elects to us¢ a Monopole and
Related Improvements, it shall reimburse the existing two
Participating Catriers for one-third (1/3) of the
Construction Costs, split evenly beﬁwcen the Funding
Carrier and the second Participating Carrier, and so on if
more than three (3) Participating Carriers can be
accornmodated at suck Monopole Site). Regardless of
whether NYTP or the Participating Carriers fund the
Construction Costs for a Monopole and Related
Improvements, the Monopele and all Related
Improvements shall be jointly owned by all Participating
Carriers who are using the Monopole, All plans fora
Site shall be approved by NYTP and the Port Authority
prior to the commencement of installation. Appropriate
evidence of Construction Costs for a Site shall be
meintained by NYTP and, if applicable, the Funding

Carrier,

Design and Installation Approva]: The Carrier shall prepare and submit, at the Carriet’s sole
cost and eipense, all design documents for NYTP's
review and approval. No changes to {any Carrier
Equipment or to a Monopole and Related Improvements)
(or] {any Rooftop Equipment), and no additional Carrier

Equiptnent or other improvements of any kind, shall be

THOTONEL 2443540301 430,000
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Maintenance and Repairs:

SE02SLY 24435403/91430.00]

permitted at the Site without the Carrier first submitting
the design and installation plans for such changes or
additions to NYTP for its review and approval.

. At no time shall any antennae or other transmitting or = .

receiving devices be mounted, directed, or used at the
Site in-a mannet that would permit wireless
communications to be transmitted between (i) such
antennae or other transmitting or receiving devices; (ii)
wireless communications equipment or devices being
used at any otber Port Authority Facility; and (iii) .
equipment that would divert coverage from an existing
PA facility (i.e. Newark Airport).

The Participating Carriers shall, at their sole cost and
expense, keep and maintain the Site in a neat and orderly
condition. The Participating Cartiers shall not permit any '
waste, damage or injury to the Site or any improvements
thereon. All maintenance and repair work at the Site
(other than that relating solely to a Participating Carrier's
individual Carrier Equipment) shall be accomplished, at
NYTP's discretion, either (i) by NYTP, in which event all
Participating Carriers shall reimburse NY TP on a pro rata
basis for the costs of all such maintenance and rebairs, or
(ii) directly by the Participating Carriers on a pro rata
basis. NYTP shall, upon the request of a Participating
Carrier, determine what maintenance and repairs are
necessary or appropriate at a Site and shall assist the
Participating Carriers in the Engagement 'of contractots to
perform such work. Appropriate evidence of
maintenance and repair ¢osts for a Site shall be
maintained by the party or parties causing the work to be
performed. If NYTP elects to perform maintenance and
repair work, the costs for such work shall be paid by the

Partici]f) ating Carriers within ten (10) days of presentation
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Insurance:

Indemnification:

SRORTREE T 2448w ST 01

of an invoice by NYTP. Neither NYTP nor the Port
Authority shall have any obligation to maintain or
safeguard the Site, any improvements thereon, or any

 Carrier Equipment,

The Participating Carriers, af their sole cost and expense,
shall maintain and keep insurance against liability for

- bodily injury (including death) and property demage in or

about thé Site under a policy of comprehensive general
public liability insurance, with such limits as may be
reasonably required by NYTP from time to time. The
policies of comprehensive general public lisbility -

" insurance shall name NY'TP, the Port Anthority, and the

Carrier as insured parties. Each such policy shall provide
that it shall not be cancelable without at least thirty (30)
days prior written notice to NYTP and the Port Authority
and shall be issued by an insurer and in a form
satisfactory to NYTP and the Port Authority. Upon
NYTP's request, a certificate evidencing such insurance
shall be delivered to NY TP proving compliance with the
foregoing requirements.

. The Carrier shall indemnify and save NYTP and the Poit

Authority harmiess from all claims (including costs end

. expenses of defending against such claims) arising from
‘the Site and any improvements thereon or from any

breach of this Schedule 2,8(j) by the Carrier, or any
negligent act, negligent omission or intentional tort of the
Ceurrier or the Carrier's agents, employees, contractors,
invitees.or ]ic;:nsees occurring during the term of this
Schedule 2.8(i), or anty action or omission of the Carrier
that causes NYTP to have any liability or obligation to
the Port Authority under the TNAS Agreement. -




Adcess; Non-Exclusive Rights:

Relocation, Renovation, Demolition:

Site Conditions:

Utilities:

T20UA2SLY 344354y 3/91430.001

The Carrier acknowledges that the Carriers' rights at the
Site are non-exclusive. Each other Participating Carrier
shall have the right to participate, at any time, at a Site in
accordance with the terms of the Carrier Access
Agreement and this Schedule 2.8(1). NYTP and the Port
Authority shali have at all times the right to access and
inspect the Site and all improvements.

NYTP and the Port Authority shall have at all times the
right to request the Carrier to relocite and/or remove [the
Monopole and Related Improvements] [Rooftop
Equipment] for public safety reasons. Such relocation
and/or removal shall be accomplished in accordance with
Section 8.4 of the Carrier Access Agreement.

NYTP and the Port Authority make no representation or
warranty to the Carriet, either express or implied, as to
the use, operation, safety, environmental condition, title
or fitness for a particular purpose of the Site, and the
Carrier's use of the Site shall be on an "as ig, where is"
basis. The Carzier shall inspect the Site and become
famniliar with the conditions of the Site. Neither NYTP
nor the Port Authority is obligated 1 alter, improve,
remexiste or otherwise perform any work or undertake
any obligation with respect to the Site. '

The Carrier shall pay for (i) the cost of installing separate
utilities, telco and power supply facilities and any _
separate meters required by NYTP, the Port Authority, or
any applicable utility, (ii) all electric service to the Site,
and (iii) any swmns charged to NY P by the applicable
utility, telco or power supply provider for suck

installation and/or service.




" Compliance With Laws:

Liens:

Monopole and Related

Improvements Upon Expirationor -

Termination:
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The access to, and installation, maintenance and
operation of, all Carrier Equipment and all other
improvements at the Site must at all times be in strict
compliance with all technical standards and all applicable
federal, state and local jaws, ordinances, and regulations.
The Carrier shall obtain and maintain, at its expense,
such licenses, permits or other approvals required for the
Carrier's use of the Sitz, if any.

The Carrier shall keep the Site free from any liens arising
from any work performed, materials furnished or
obligations incurred by or at the request of the Carrier, If
any lien is filed against the Site as a rcsult-of the acts or
omissions of the Carrier or its employees, agents or
contractors, the Carrier must discharge the lien or bond
the lien in a manner reasonably satisfactory to NYTP
within thirty (30) days after the Carrier or NYTP receives
written notice from any party that a lien has been filed, If
the Carrier fails to discharge or bond any lien within such
period, then, in addition to any other right or remedy of
NYTP, NYTP may, at NYTP's election, discharge the
lien and the Carrier shall reimburse NY TP, within ten
(10) days of demand, any amount paid by NYTP for the
discharge of such lien and all feés, legal expenses and all
other costs and expenses of NYTP incurred in connection

with any such lien.

For Monopole instaliations - The Monopole and al!
Related Improvements at the Site shall be the property of
the Participating Carriers until the expiration of the term
(including any renewal periods) of this Scheduls 2.8(3) or
the termination of the Carrier's rights hereunder in
accordance with the Carrier Access Agreement; at that
time the Monopole and all Related Improvemehts at the




Carrier Status:

Other Terms and Conditions:

B ORAIINLT 2490 U0 A

Site shall remain at their existing location and become
the property of the Port Authority without payment by
the Port Authority. Notwithstanding the foregoing, upon
the expiration of the term (including any renewal periods)
of this Schedule 2.8(i) or the termination of all
Participating Carriers' rights under their respective
Carrier Access Agreements, NYTP or the Port Authority
may require the Participating Carriers to remove the
Moncpole and Related Improvemerits, in which event the
Participating Carriers, at their sole cost and expense, shall
remove the Monopole and Related Improvements, and
repair and restore any damage to the ground area of the

Site caused by the installation or removal,

The Carrier is a Funding Carrier for purposes of this
Schedule 2.8(i) (Port Newark Site). )




.
.

The 'undcrsignod, intending to be legally bound hereby, agree that this Schedule 2,8(i) shall be incorporated in,
become part of and be governed by the [Amended and Restated] Carrier Access Agreement between New York
Telecom Partners, LLC and VoiceStream Wireless dated 12/21/99, as amended.

-
v -‘/

NEW YORK TELECOM PARTNERS, LLC.

. (I

, Richard J! DiGeronimo, President
Date: July 17, 2002

Omnipoint Facilities Network 2, LLC
By: Omnipoint Communications, Inc. its Agent

g _

By:
Chris Hillabrgnt, Bxecutive Director
Date: Nl
L
9
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" "Section 1. WTC Fiber Backbone System

" ORIGINAL

Agreement No. AX-713 Supplement No. 1

 SUPPLEMENTAL AGREEMENT

THIS AGREEMENT made as of March 28, 2001 by and between THE PORT

. AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the “Part

Authority™) and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the
“Pcmnttcc” , :

WITNESSETH, That:

WHEREAS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered i into an agreement identified by the Port Authority as Agrccnlent Number AX-713
(which agreement, as the same may have beretofore been and hereby is supplemeénted and
amended is hereinafter called the “TNAS Agreement”) covering certain privileges and

. obligations with respect to the installation, operation and maintenance of a wireless

telecommunications network access system at Port Authority famhucs as specified in the TNAS '

" Agrcemcnt, and

WHEREAS, the 'I'NAS Apgreement grants the Pc:mlttce the nght of a non-

'cxclusivc basis, to install, operate and maintain an equal-access, in-building backbone facility in
offices and nearby areas at the Port Authority World Trade.Center towers (and elsewhere) for .
- use by all interested wireless telecommunications service carriers (hereinafter, “Carrier Users”)

offering telecommunications services to end user customers usmg mobile, portable or fixed
wmclcss dcv:cw, and .

’WHEREAS the Port Authorlty and the Pcrmltteo desire to amend the TNAS
Agreement to further and more specifically provide for the Permittecs implementation of the in-

.. building backbore facility at the World Trade Center, to modify the permltted uses thereof and to
. othcrmse amend the TNAS Agreement.

' NOW THERHFORB for and in consideration of the covenants and mutual _
agreements herein contained, and effcctxvc as of the date ﬁrst set forth above the Port Authonty

" and the Permittee hereby agree as follows:

(8  The description of the non-exclustve equal-access, in-building fiber optic
backbone facility in ‘paragraph (d) of Section 2 of the TNAS Agreement is hereby amendedto .
cover the buildings in the Port Authority World Trade Center (the “World Trade Center”) known
as One World Trade Center (sometimes identified as the North Tower Building), Two World
Trade Center (sometuncs 1dent1ﬁed as the South Tower Building), Four World Trade Center

1
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: ' (sometimes identified as the Southeast Plaza Bmldmg) and Five World Trade Center (somctxm&e

? . identified as the Northeast Plaza Building) (the said buildings herein referred to, collectively; as

. the “WTC Facility”) and shall further be amended to include the capability to provide '

- telecommunications services , including, without limitation, local and long distance telephone
usage (including switched and dedicated outbound and toll-free calls, international calls, calling
card calls and video services), T-1 line, T-3 line and OC 3 usage, internet port services, point-to-

_ point circuit connections, asynchronous transfer mode and frame relay network port and circuit
services and web hosting services, and other similar or related telecomemunication services to end

.user World Trade Center office customers either as “WTC End Users” (as such term is defined

“*_below) or through Carrier Users, in either case using wired devices (as so modified, the .

backbone facility, for purposes of this Agreement, shall be refeired to hereinafter as the “WTC:

: : Fiber Backbone System™). For all purposes of the TNAS Agreement except as hereinafter
expressly provided, effective from and after the date first set forth above, the “System,”
described in subparagraph (a)(i) of the TNAS Agreement, shall be deemed to incorporate and
includé the WT'C Fiber Backbone System, and the WTC Facility shall be deemed to be a Port

- Authority Facility. The installation, operation and maintenance of the In-Building Systcm are

: .hercmafter collccuvcly referred to as the "In-Building Systcm Operations.”

(b) A “Summary Basis of Dcs1gn" of the WTC Fiber Backbone Systcm
 prepared by the Permittee and approved by the Port Authority describing the technical standards
. for and attributes and features of the WTC Fiber Backbone System is annexed to the WTC Fiber
Backbone Agreement as Exhibit "D" thcrcto and is hcrcby mcorporaicd by reference herein and
made a part hereof.

' . . : () TheWTC F1bcr Backbone Systemn will be installed, operated and
. mamtamed by BRAM WTC, LLC (hereinafter, “BRAM™), a wholly owned subsidiary of Bureka
Broadband Corporation (“EurekaGGN™), for the Permittee pursuant to the WTC Fiber Backbone
Agreement (the “WTC Fiber Backbone Agreement”)-a true copy of which is annexed to this
Agreement as Exhibit "A" and hereby made a part hereof. Capitalized terms that are used but
* - not defined herein shail have the meaning given to such terms in the TNAS Agreement, or if not - -

defined therein in the WTC Fiber Backbone Agreement. The Port Authority hereby consents to
the WTC Fiber Backbone Agrccment The Permittee will not amend the WTC Fiber Backbone

- Agreement without the prior written consent of the Port Authority. In the event the WTC Fiber
Backbone Agreement is terminated in accordance with its terms by either party thereto, the Port -
Authority shall have the right to terminate the TNAS Agreement solely with respect ta the WTC
Fiber Backbone System unless, in the case of any termination other than a termination pursuant
to Section 19(g) thereof, within sixty (60) days follewing the effective date of the termination of
the WTC Fiber Backbone Agreement the Port Authority shall have consented to either (i) the .
Permittee installing, operating and maintaining the WTC Fiber Backbone System itself or (u) a

.- replacement WTC Fiber Backbone Agreement between the Permittee and an entity which is
- technically and financially qualified to install, operate and maintain the WTC Fiber Backbone
System, the Port Authority agreeing not to unreasonably withhold its consent to such a '
- replacement WTC Fiber Backbone Agreement. The Port Authority acknowledges and agrees
that the WTC Fiber Backbone Agreement itself and BRAM’s operations and performance
~ . thereunder shall not constitute a breach or violation of Scctmn 32 of the TNAS Agreement.

; . (d) The consent of thc Port Authority to the WTC Fiber Backbone Agreement
: is exprcssly conditioned on the provision by the Permittee and BRAM throughout the WTC
Term of a contract of absolute and unconditional guaranty by BurekaGGN to the Port Authority

2
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of (i) the due and punctual payment of the fees and other monetary obligations of BRAM to the

Permittes under the WTC Fiber Backbone Agreement and (fi} the full, faithful and prompt
performance, observance and fulfillment of all the terms, covenants and conditions to be kept,
observed, performed and fulfilled on the part of BRAM under the WTC Fiber Backbone
Agreement. Such a contract of guaranty, in the form annexed to the WTC Fiber Backbone -
Agreement as Exhibit "J”, shall be executed simultaneously with the execution of this
Agreement by the Permittee and the execution of the WTC Fiber Backbone Agreement by

 BRAM.-

- | (¢}  ThePort Aﬁt.honty mll make available to the Pcnm'ttcc two equipment

rooms consisting of one equipment room on the seventh floor of the North Tower Building and
one equipment room on, the seventh floor of the South Tower Building collectively constituting' .
approximately One Thousand Two Hundred (1,200) square feet (collectively the “Space” which’

. shall be deemed to comprise a part of the System) at the World Trade Center for use solely in

connection with the installation and operation of equipment for the WTC Fiber Backbone
System at no rental charge throughout the Term. The Permittee shall accept the Space in its “as

_ i8” condition and shall promptly repair any damages thereto or to any other Port Authority

propetty therein caused by its operations. The Port Authority shait have the right, upon forty-

. eight (48) hours notice to the Permittee or at any time in the case of an emergency, and as often

as it considers necessary, to inspect the Space and (mthout any obligation to do so) to make
repairs, and in the event of emergency to take such action as may be required for t.he protectlon

of persons or prbperty
43 The Port Authority, by its officers, employees, reprwcntanvas

_contractors, licensees, and their employees, shall have the right for the benefit of the Port
Authority, or the Permittee and/or for the benefit of others than the Permittee to maintain existing

and future heating, water, gas, electricity, sewerage, drainage, fire protection sprmklcr
ventilating, rcfngcralmg, fuel and communication systems and other such service systems
including all tubes, pipes, lines, mains, wires, conduits and cqu:pment on or about the Space and
to enter upon the Spacc at all rcasonablc times and to make such repairs, replacements and -
alterations as may, in the reasonable opinion of the Port Aut.hmty, be deemed necessary or
advisable, and, from time to time, to construct or install over, on, in or under the Space new
tubes, pipes, lines, mains, wires, conduits and equipment, provided, howevet, that the same shall
be done so as to interfere as little ag reasonably possnble with the Permittee’s operations.

. Nothing in this Section shall or shall be construed to impose upon the Port Authority any
- obligations so to maintain or to make repairs, rcplaccmcnts alterations or addltlons or any
- liability for failure so to do.

(g) . Inadditiontothe Space the Permittee shall have the nght and the

obhgaton to install vertical runs of Sumitomo “FutureFlex conduit for fiber optic cables at

locations to be reasonably designated by the Port Authonty, as well as such horizontal rups as
are appropriate to connect the aforesaid vertical runs, in the quantities generally designated i in the

. - Summary Basis of Design. The Permittee’s rights to the use of any area described in this

paragraph (which areas are sometimes hereinafter referred to as the “common use areas™) shall
extend only to the space within such area as is actually physically occupied by such conduits of

" the Penmittee as are installed therein, The Perinittee’s rights with respect to the WTC Fiber

Backbone System shall constitute a license only and not an interest in real property, but such.
license shall continue in full force and effect throughout the term of this Agreement and shall
expire without notice upon the expiration or sooner termination of this Agreement with respect to

3
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_ written consent of the Port Authority. The Permittee shall have all the same abligations and

. available to assist the Permittee in gaining access to the common use areas of the WTC Facility .
. made available by the Port Authority to the Permittee hereunder and the Port Authonty ghall not

" System pursuant to paragraph (a) of Section 3 of the TNAS Agreement, the Permittee shall

. WIC System End-Users on a non-dmcnmmatory basis up to the design capamty of the WTC
Flber Backbone System.

- of Section 19 of the TNAS Agreement with respect to the use of the System, the Permittee may
. also, in the course of its business and the conduct of its operations under this Agreement, permit

o request made from time to time, copies of all existing agreements between a Carrier User and a

- BRAM to install and use all equipment reasonably available and necessary to accurately

SL1 140492/91430.004

the WTC Fiber Backbone System. The Penmittee shall have no other license to use any other
portion of the World Trade Center (including, without limitation, the roofs thereof or any other
vertical or horizontal pathways) except as specified in the TNAS Agreement, without the prior

liabilities with respect to those portions of the common use arca made available to it by the Port
Authority hereunder as it has with respect to the Space hereunder. .

(h) - The Port Authonty shall use reasonable efforts to make its pcmonnel

impose any chargc to make such personnel available to the Permittee except that the Port.
Authority may impose a reasonable charge on the Pérmittee when it makes umfonncd security
guards avaﬂable to the Permittee in connecnon with such access.

Section 2. Usc of the WTC Fiber Backbone Systcm

(a) The term “WTC System End-User” shall mean an cntxty who isnota
Camer User, having a lease, permit or other agreement with or consented to by the Port
Authority for the occupancy of space or the exercise of privileges at the World Trade Center. -

{(b)  Inaddition to the obligations imposed on the Permittee to opcrate the

operate the WTC Fiber Backbone System so as to accommodate all interested Carrier Users and

(¢) ' The limitation on the mstallatlon of voice, data or video transmissmn or
reception equiprrient after June 30, 1998 set forth in the first sentence of Section 17 of the TNAS
Agreement shall not be apphcablc to those portions of the World Trade Center served by the
WTC Fiber Backbone System irrespective of whether any such third party telecommunications
service provider furnishes telecommunications service through the use of the WTIC Fiber
Backbone System to WIC System End-Usem on a wired or wn'cless basis.

(d) Inadditionto the nghts granted to the Permittee pursuant to paragraph (b)

the use of the WTC Fiber Backbone System by Carrier Users and/or WTC System End-Users for

the purposes described in paragraph (d) of Section 2 of the TNAS Agreement, as amended by the
provisions of Section 1(s) hereof Whether or not expressly set forth therein, all agreements .~
between the Permittee and Carrier Users with respect to the use of the WTC Fiber Backbone ~ ~
System shall be (i) subject to the terms and conditions of this Agreement and (i) subject to the

prior written approval of the Port Authority which shall not be unreasonably withheld. The
Permittee shall use its best efforts to make available to the Port Authority for inspection, upon its

WTC System Bnd-User. To the'extent commercially reasonable, the Permittee shall cause
determnine each Carrier User's gross receipts. It shall not be deemed discriminatory under the
TNAS Agreement (i) to adjust the treatment of all Carrier Users prospectively, grandfathering
the treatment of all Carriers Users who are parties to a Carrier Agreement at the time of such
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adjustment or (i) treat Carrier Users in accordance with the terms of the "most favored nations"

. provision in Section 7.6 of the Carrier Agreement dated the date hereof among the Permittee,

BRAM and BurekaGGN.

()" Subject to the provisions of Section 9(b) hcreof upon notice to the
Permittee by the Port Authority that any of BRAM’s operations unreasonably interferes with the
operations of the WTC Facility, the Permittee shall cause BRAM to forthmth cease such |
operations or otherwise cure such mterference

. chtzon 3. Tem

The term of the permission granted hereunder to the Pcr:mttee to operaté the WTC Fiber -
-Backbone System shall commence on the date the Port Authority issues final approval of the
Permittee’s Construction Application and complete plans and specifications for the WT'C Fiber.
Backbone System for the North Tower Building (the said date being hereinafter referred to as the
“WTC Commencement Date™) and shall, unless sooner terminated, expire on the first to occur of
(i) the day preceding the fifteen (15%) anniversary of the WTC Commencement Date or (i)
‘December 31, 2016 (the said term sométimes in this Agreement called the “WTC Term).
Notwithstandjng the provisions of Sections 4 and 34 of the TNAS Agreement, the Permittee
shall not have any right to extend the term of the permission granted to the Permittee under this
Agreement with respect to WTC Fiber Backbone System Operations.

Section 4.  Fees'

. . L ACCBSS FER

The Permittee shall pay to the Port Authority a WTC Access Fee of One Hundred ,
- Twenty-five Thousand Dollars ($125,000) on the date of the full execution of this Agreement,’

I  MINIMUM FEES

(8)  Subject to Section 12 hereof in the case of New Competition, the
- Permittee shall pay to the Port Authority minimum fees (the "WTC Minimum Fees") separately
for each Annual Period during the WTC Term for the privileges described in this Agreement at
the annual rates set forth below, payable as follows: .

(1) With respect to the First Annual Period of the WTC Tcrm, no
WTC Minimum Fees shall be payable - :

(2)  With respect to the porﬁon of the WTC Term from and after the
first anniversary of the WTC Commencement Date to the expiration date of this Agreernent, in
arrears, in quarterly installments commencing on the last day of the first month following the end
of the calenda.r quarter in the calendar year 2002 dusing which quarter the first anniversary of the

.- WTC Commencement Date occurs, and continning on the last day of each Janvary, April, July
and October thereafter, including the first said date following the expiration date of this
Apgiéement, in each case with respect to the calendar quarter ending on the last day of the
preceding month, For example, the quarterly instaliment, if any, of the WTC Minimum Fees for -
the calendar quarter commencing January 1, 2003 and ending March 31, 2003 shall be payable
on April 30, 2003. The TNAS Agreement is hereby amended to reflect that, solely with respect
to the payment of the WTC Minimum Fee, it shall be an event under Section 20 of the TNAS
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Agreement cotitling the Port Authority to terminate same if the Permittee shall fail, duly and
q,. punctually to pay the WTC Minimum Fee when due to the Port Authority and such failure

ﬂ . continues for a period of fifteen (15) days (rather than the 10 days set forth in the TNAS
; - Agreement) after the Permittee's actual rccelpt of a notice of default thereof from the Port
Authority. i

(b))  Subjectto reductxon pursuant to Section 12 hereof in the case of New
Competition, the WT'C Minimuni Fm are as follows:

. . (i PFor thc Second Annual Pcnod, in the sum of Two Hundred Flfty'
Ttiousand Dollars ($250,000), prorated for the period from the first auniversary of the WTC
. Commencement Date to Decernber 31, 2002. '

' () . Por the Third, Fourth, and Fifth Annual Penods the sum of Two
_ Hundred Fifty Thousand Dollars ($250,000) per period.

' (m) For the Sixth Annual Period, thc sum of Two Hundrcd Flﬁy
Thousand Dollars ($250 000) prorated for the period from January 1 of such calendar year to the
day preceding the fifth anniversary of the WTC Commencement Date and Five Hundred
Thousand Dellars ($500,000) prorated for the period from the fifth anmvcrsary of the W’I‘C

_ Commcnccmcnt Date to December 31 of such year.

‘ ' (iv)  Por the Seventh, Righth, Nmth and Tenth Annual Periods, the sum -
'5 . . of Five Hundred Thousand Dollars ($500,000} per Annual Period.

’ (v) ~ For the Eleventh Annual Period, thc sum of Five Hundred .
Thousand Dollars ($500, 000) prorated for the period from January 1 of such calendar year to the
day preceding the tenth anniversary of the WTC Commencement Date and Seven Hundred Fifty

. Thousand Dollars ($750,000) prorated for the period from the tenth anniversary of the WTC

‘ Commcnccmcnt Date to Dccembcr 31 of such year. o

(vi) For the Twelﬁh and Thirteenth Annual Periods, the sum of chcn
Hundred Fifty Thousand Dollars (3750,000) per Annual Period.

(vu) For the Fourteenth Annual Period, the sum of Seven Hundred Fifty
Thousand Dollars (3750,000) prorated for the period from January 1 of such calendar year to the
day preceding the thirteenth anniversary of the WIC Commencement Date and Ei ght Hundred
Fifty Thousand Dollars ($850,000) prorated for the period from the thirteenth anniversaty of the
WTC Commencement Date to December 31 of such year.

(viii) For the Fificenth Annual Period, the sum of Elght Hundrcd Fxﬁy
! Thousand Dollars {$850,000).

‘ (ix) For the Sixteeath Annual Period, the sum of Bight Hundred Fifty
Thousand Dollars ($850,000) prorated for the period from Jamiary 1 of such calcnda.r year to the
end of the WTC Term.

i . ' (c) - The Permittee shall not be persopally liable for the payment of the WTC
Minimum Fees and the Permittee’s liability under the TNAS Agreement for payment of the
WTC Minimum Fees shall be limited to and shall be enforceable only out of the WTC Gross.
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* Receipts actually in the possession and control of the Permittee, including without limitation

) . WTC Gross Receipts received by the Permittee after the accrual of the obligation to remit the

et WTC Minimum Fee to the Port Authority, or receivable by the Permittee. The lien of any

o judgment against the Permittee in any proceeding instituted on, under or on connection with the

- failure to pay all or any portion of the WTC Minimum Fees shall not extend to any property
owned by the Permittee other than WTC Gross Receipts actually in the possession and control of
the Permittee at or after the commencement of such proceeding or receivable by the Permittee at -
or after such time, provided that with respect to each WTC Minimum Fee then due and owing to

_ - the Port Authority, the Permittes has remitted to the Port Authority all Gross Receipts received

’ . by the Permittee during the One Hundred Twenty (120) day period prior to the date such WTC

o Minimum Fee was due and payable to the Port Authority (whether such remittance was apphed

: to that WTC Minimum Fee installment or any other.

e . I VARIABLEFEE

()  The Permittee shall pay to the Port Authority a WI'C Variable Fee for
each Annual Petiod during the WTC Term. The WTC Variable Fee shall be determined by
ascertaining separately for each Anaual Period the WTC Adjusted Gross Receipts Fec' :

. Component and subtracting from the amount thus determined the WTC Minimum Fees payable
for such Annual Period, inclnding, without limitation, any applicable proration or equitable .
adjustment of such WTC Minimum ch No other prorahon of the W’I‘C Variable Fee shall be .
applicable.

S () (i) The WTC Variable Fee shall be payable in quarterly installments and
" . ' coroputed, at the percentage rates set forth below, based on the reasonably determined projection
" of the amount to be due for the entire Annual Period prepared by the Permittee and approved by
the Port Authority, such approval not to be unreasonably withheld, not later than sixty (60) days
prior to the commencement of each Aonual Period. The WTC Variable Fee shall be payable for
each Annual Period in equal quarterly installments o the last day of January, April, July and

. October, in each case with respect to the calendar quarter ending on the last day of the
mnnediatcly preceding calendar month (for example, the Variable Fee shall be payable on -

_July 31 for the calendar quarter April 1 to June 30) and for every calendar quartcr or part thereof
thereafter in any Annual Period during the WTC Term. The TNAS-Agreement is hereby
amended to reflect that, solely with respect to the payment of the WTC Variable Fee, it shall be

: : an event under Sectipn 20 of the TNAS Agreement entitling the Port Authority to terminate same
b . if the Permittee shall fail, duly and punctually to pay the WTC Variable Fee when due to the Port
) Authonty and such failure continues for a period of fifteen (15) days (rather than the 10 days set
- .~ forth in the TNAS Agreement) after the Permittee's actual rccc:pt of a notice of defaunlt thereof

L from the Port Authorlty . '

(i)  Within sixty (60) days following the end of each Annual Pcrlod,
the Permittee shall compute the actual amount of the WTC Adjusted Gross Receipts Fee
. Component for the Annual Period and compute the WTC Variable Fee. In the event the actual
WTC Variable Fee shall exceed the total of the quarterly installments actually paid by the -
Permittee with respect to such Annual Period, the Permittee shall pay to the Port Authority the
‘difference between the actual WTC Variable Fee for the preceding Annual Period and the total
. of the said quarterly installments paid by the Permittee. In the event the total of the said
quarterly installments paid by the Permittee to the Port Authority shall exceed the actual WTC
Vanablc Fee for the preceding Annual Pcnod, the Port Authority shall credit the amount of such
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: excess to the Permittee. In either such case, the rcqmred payment shall be made not later than

. ten (10) business days following the date of the notice from the Permittee to the Port Authority

: setting forth its computation of the actual WTC Varable Fee for the immediately preceding
Annual Périod.

IV.  FEE RELATED DEFINITIONS

“Annual Period” shall mean as follows: the périod from the WTC Commencement Date .
to the first anniversary thereof shall be the First Annual Period, the period from the first
- anniversary of the Commencement Date to the next occurring December 31 shall be the Second
Aunnual Period, the period from the next occurring January 1 to December 31 shall be the Third .
Annual Period and the period from each next occumng January 1to Deccmbcr 31 shall be the
" next occurnng Annual Period

“WTC Adjusted Gross Receipts” shall mean, for each Annual Period, Gross Receipts
reduced by the sum of: (i) Five Percent (5%) of WTC Gross Receipts for such Annual Period
(which represents an allowance for administrative costs), and (ii) the annval amortization (with
an allowance for interest equal to 11% per annum), over the remainder of the WTC Term, of
capital expenditures made by the Permittee or BRAM, in an aggrepate principal amount not to-

- exceed Two Million One Hundred Thousand Dollars ($2,100,000), which expenses shall be of -
the type and approximately within the estimated amounts set forth on the construction cost
budget attached to the WTC Fiber Backbonc Agrccmcnt as Bxhibit "F".

“WTC Adj ustcd Gross Rcccxpts Fee Componcnt" shall mean:

(1)  For the First Annual Period to and including the E.lcventh Annual
Period: Flﬂy-ﬁvc Percent (55%) of WTC Adjusted Gross Recelpts

' (2)  Forthe Twelfth Annual Pcnod, the Thirteesith Annual Period and
the Fourtecnth Annual Period, the Fifteenth Annual Period and the S:xtecnth Annual Period:
Sixty Percent (60%) of WTC Adjusted Gross Receipts.

“WTC Gross Rccclpts" shall mean all monies received of receivable in an Annual Period
by the Permittee (unless and until any amount is deemed by BRAM to be uncollectible in _
' ‘accordance with generally accepted accounting principles) for the use, as provided in Section 1
Lo of this Agreement, of the WTC Fiber Backbone System to be installed by the Permittee, pursuant
: " to the provisions of Section 2, in the WTC Facility, including, without limitation, any monies
received or receivable by the Permittee or BRAM relating to the use of, entrance to, or access to
; . the WTC Fiber Backbone Systém or the fiber optic cable installation related thereto, and the .
Fo proceeds from any sale by the Permittee of the Warrant (as defined in Section 10) or the common
" stock underlying the Warrant less the applicable exercise price, sales commissions and related
charges, but excluding the NYTP Minimum Fee and the BRAM Shortfall Payment, each as -
~ defined in the WTC Fiber Backbone Agreement. WTC Gross Receipts shall include all revennes
~ from the use of the WTC Fiber Backbone System as aforesaid except for (i) any fees received by
BRAM or the Permittee from tenants at the WTC as payment for services rendered connecting
: ‘'such tenants to the In-Building System through the construction of horizontal runs, and (ji) any
_, . sumns collected and paid out for any sales tax, direct excise tax, or any governmental or
: : regulatory fees or any other pass-through or ancillary fees that the Permittee is required by law to -
collect and upon which it derives no revenue or profit.
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V. ACCRUAL OF WTC MINIMUM FEE

- . _ Notwithstanding any other provision of this Agreement including this Section 4,
i the Permittee shall not be obligated to make any quarterly payment of the WTC Minimum Fee to
. the extent such payment exceeds the WI'C Adjusted Gross Receipts attributable to such quarter;
provided, however, that the portion not paid shall accroe and bear interest at an annual floating.
rate equal to the prime rate (as published from time to time by the Citibank (N.A) orits
successor) plus three percent (3%) (“Accrued Minimum Fees”). Accrued Minimum Fees shall
be due and payable with each succeeding quartedy WTC Minimum Fee payment, but onty to the
_ extent that the WTC Adjusted Gross Receipts attributable to such later quarter exceed the greater
of (i) the WTC Adjusted Gross Recéipts Fee Component for such quarter or (ii) the WTC
Minimum Fee for such quarter. The remaining portion of any Accrued Minirnum Fees shall -
continue to be accrued but shall not become due and payable (even on termination) except to the
extent Set forth above, prcmded, however, that if at any time the Accrued Minimum Fees exceed
an amount equal to (y) if prior to the expiration of the Fifth Annual Period, the sum of Five
Hundred Thousand Dollars ($500,000), or (z) if after the expiration of the Fifth Annual Period,
the WTC Minimum Fee for the current Annual Period, the Port Authority shall have the right to
terminate this Agreement, as and to the extent it applies to the World Trade Center (subject to the
Permittee's rights under Section 7(b) hereof), and the WTC Fiber Backbone Agreement on 15
'days written notice to BRAM and the Permittee, in which case the Permittee shall use its best
efforts to cause BRAM to pay to the Port Authority the applicable amount described in (y) and
(z) above (and only said amount) as a liquidated damage, as well as all other fees due hereunder
. for the quarterly period in which such termination occurs (pro rated through the termination -
| e - date). After such termination, and subject to the Permittee's rights under Section 7(b) hereof, the - -
' . - Permittee shall use its best efforis to cause BRAM to comply in full with its obligations under
. Sections 13 (solely with respect to actions or omissions occurring on or prior to the termination
. date), 23 (without exception for the BRAM Eqmpmcnt), 30(111) and 30(1v) of the WTC Fiber
Backbone Agreement. . .

Sectio_n 5. Insta]laﬁon of the WTC Fiber Backbone Svstem

(a) Sccuon 7 of the TNAS Agreement shall not be applicable to the “WTC
_ Fiber Construction Work” (as hereinafier defined) to be performed by the Permittee in
connection with the WTC Fiber Backbone System; in lieu thereof, the provisions of this Section
5 shall govern the WTC Fiber Construction Work in all respects. The Permittee shall perform, at
its sole cost and expense, all installation work requlrcd to prepare the ' WTC Facility for the
‘Permittee’s WTC Fiber Backbone System Operations in accordance with the Port Authority
P approved Construction Application (as hereinafter deﬁm:d), including the installation of all .
transmitters, receivers, Sumitomo “FutureFlex” fiber optic conduit, fiber optic cabling and other
equipment in the WTC Facility and the construction of all associzted improvements in the WTC-
Facility appurtenant to the operation of the WTC Fiber Backbone System, except for the
installation obligations of the Carrier Users under their Carrier Agreements (the work described
. in this Section 5 being hereinafter referred to as the “WTC Fiber Construction Work™).
Installation of equipment by Carrier Users shall be subject to approval by the Port Authority in
accordance with its usual procedurcs regarding the installation of such equipment.

: . (b) (i) The Permittce shall be responsiblc at its sole expense for retaining all
5 architectural, engineering and other technical consultants and services as may be reasonably
directed by the Port Authority for, and for developing, completing and submitting procedures for,
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. the installation of all equipment and the construction of all mpmvemcnts appurtenant to thc

operation of the WTC Fiber Backbone System. Prior to retaining any licensed architect, -
professional engineer or other technical consultant in connection with the WTC Fiber
Construction Work, the name or names of said licensed architect, professional engineer or othet
technica] consultant shall be submitted to the Port Authority for its approval. The Port Authority
shall have the right to dlsapprove, on a non-arbitrary and nor-capricious basis, any licensed
architect, professional engineer or other technical consultant who may be unacceptablc toit and .

shall notify the Permittee of the basis for such disapproval, and shall approve in advance the

Permittee’s contract with each such licensed architect, professional engineer or other technical

. consultant, which approval shall not be unreasonably witbheld, delayed or conditioned. The Port

Authority hereby approves the retention by the Permittee of BRAM in connection with the
performance of the WTC Fiber Construction Work.

@) (1) Prior to the commencement of any WTC Fiber Construatian
Work at any building of the WTC Facility, the Permittee shall submit to the Port Authority for
its approval a Tenant Alteration Application (hereinafter called the “Construction Application™),

. in the form supplied by thé Port Authority, and containing such terms and conditions as the Port

Authority may include, setting forth in detail by appropriate plans and specifications the WTC
Fiber Construction Work the Permittee proposes to perform at such WTC Facility building and

.. the manner of and time periods for performing such work, as more particularly described in

Section 5(c) below. The data to be supplied by the Permittee shall identify separately each of the
items ¢onstituting the WTC Fiber Construction Work and shall describe in detail the
improvements, fixtures, equipment, and systems to be installed by the Permittee. The plans and

- specifications to be submitted by the Permittee shall be in sufficient detail for a contractor to
., perform the WTC Fiber Construction Work and shall bear the seal of a licensed architect or
- professional engineer who shall be responsible for the administration of the WTC Fiber

Construction Work in accordance with the Port Authority's requirements. In connection with the
review by the Port Authority of the Permittee's submissjon under this Section 5, the Permittee
shall submit to the Port Authority, at the Port Authority's request, such additional data, detail or
information as the Port Authority may require for such review. The Port Authority shall not
impose a fee for its review of the Construction Application. Following the Port Authority's
receipt of the Permittee's Construction Application, the Port Authority shall give its written

-approval or rejection thereof, or shall request such modifications thereto as the Port Authority
- may find necessary or appropriate. The Permittee shall not engage any contractor or permit the

use of any subcontractor unless and until each such contractor or subcontractor, and the contract
such contractor or subcontractor is operating under, have been approved by the Port Authority.
The Permittee shall include in any such contract or subcontract such provisions as are required
pursuant to the provisions of this Agreement and the Construction Application approved by the
Port Authority, including, without limitation thereto, provisions regarding labor harmony. If
there is any conflict between the terms of the Construction Application and the TNAS
Agreement, the terms of the TNAS Agreement shall coni:ol

(2)  The Port Authority shall review the Constructmn Application and

all plans and specifications submitted by the Permittee therewith and will furnish its comments

regarding the same to the Permittee within ﬁftecn (15) business days after its receipt thereof.
The Port Authority wilt also review and comment on any corrected, modified or aménded plans
and specifications resubmitted to the Port Authority by the Permittee within fifteen (15) business
days after receipt of any such resubmission. The Permittee hereby agrees that the Port Authority
shall have no responsibility, liability or obligation to the Permittee in the event the Port Authority
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fails to respond to any such submission or resubnussxon of thc Construction Apphcatxon by the

Permittee within the time periods set forth above, including any obligation to provide a

;cunburscment rent credit or other rent concess:on except as provided in subparagraph (3)
elow _

(3)  Inthe event the Port Authority does not furnish its comments vpon
the submission or resubmission of the first, and only the first, Construction Application
(submitted by the Permittee) within the time periods set forth in subparagraph (ii) above, the
Permittee may notify the Port Authority in writing that it proposes to terminate the TNAS

. Agreement with the effect of expiration solely with respect to the WTC Fiber Backbone System
- and if the Port Authority does not within ten (10) business days thereafter furnish its comments

to the Permittee, then the Permittee may, upon ten (10) days prior written notice to the Port.
Authority, terminate the TNAS Agreement and the TNAS Agreement shall theretpon expire
solely with respect to the WTC PRiber Backbone System as if it had expired on that date and the

‘Port Authority shall refund the WTC Access Fee to the Permittes, and shall (as applicable) either

refund the Security Dcposp: or return the letter of credit described in Section 13 below to BRAM.

(i) (1) The Permittee hereby assumes the risk of loss or damage to all
of the WTC Fiber Construction Work prior to the completion thereof and the risk of loss or
damage to all property of the Port Authority, its lessees and permittees arising out of or in -
connection with the WTC PFiber Construction Work unless such loss or damage is caused by the
gross negligence or willful misconduct of the Port Authority, its employees or agents. In the
event of any such loss or damage, the Permittee shall forthwith repair, replace and make good the

- "'WTC Fiber Construction Work and the property of the Port Authority, its lessees and permittees. -
. The Permittee shall, and shall require each of its contractors to indemnify the Port Authority and

its Commissioners, officers, agents and employees from and against all claims and démands, just
or unjust, by third persons (including the Commissioners, officers, agents and employees of the

- Port Authority) against the Port Autherity and its Commissioners, officers, agents and

employees, arising or alleged to arise out of the performance of the WTC Fiber Construction

. Work or based upon any of the risks assumed by the Permittee in this Agreement or any breach

hereof, and for alt loss and expense incurred by it and by them in the defense; settlement or
satisfaction thereof, including without limitation thereto, claims and demands for death, for
personal injury or for property damage, direct or consequential, whether they arise from acts or
omissions of the Permittee, any contractors of the Permittee, the Port Authority, third persons, or

- from acts of God or the public enemy, or otherwise, excepting only claims and demands which

result solely from the gross neglipence or willful misconduct of the Port Authority occurring
subsequent to cornmencement of the WTC Fiber Construction Work; provided, however, the
Permittee shall not be required to indemnpify the Port Authority where indemnity would be

. precluded by Section 5-322.1 of the General Obligations Law of the State of New York. The
Permittee shall cause each such contractor and subconiractor to obtain and maintain in force such.

insurance coverage and performance bonds as the Port Authority may specify, including, without
limitation, a contractual hablhty endorsement to cover the indemnity obhganons assumed by the

- Permittee pursuant to the pmv:s:ons of this paragl‘aph

(2)  If so directed, the Permittee shall at its own expense defend any
suit based upon any claim or demand described in subparagraph (1) abové (even if such suit,
claim or demand is groundless, false or fraudulent), and in handling such it shall not, without
obtaining express advance permission from the General Counse] of the Port Authority, raise any
defense involving in any way the jurisdiction of the tribunal over the person of the Port
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: ~ Authority, the immunity of the Port Authority, its Conumssxoners, ofﬁcers, agents or employees,
. the governmental nature of the Port Autherity or the provision of any statutes respecting suits
- against the Port Authority. The Permittee shall not be liable for any fees and expenses of
- .. Separate counsel representing the Port Authority, other than the reasonable costs of investigation. .

- The Permittee shall not be liable for any settlement of any action, proceeding or suit, which - '

: settlement is effected by the Port Authority without the prior written consent of the Permittec,
which shall not be unreasonably withheld. If the Permittee shall not grant its consent as provided
above, such action, proceeding or suit shall thereafter be defended by the Permittee, at its sole
cost and expenge, subject to the hmxtahons set forth above in this subparagraph (2).

’ (iv). ~ The WTC Fiber Ccmstmcuon Work shall be performed by the
Permittee in accordance with the Construction Application and final plans and specifications
approved by the Port Authority, shall be subject to inspection by the Port Authority during the
progress of the WTC Fiber Construction Work and after the completion thereof, and the
Permittee, upon direéction from the Port Authority to do so, shall stop the performance of any
portion of the WTC Fiber Construction Work which is not being performed in accordance with.
the abave and redo or replace at its own expense any WTC Fiber Construction Work not done in °
. accordance therewith. The Permittee shall also supply the Port Authority with “as-built”
drawings in such form and number as are reasonably requested by the Port Authority, and the
. Permittee shall keep said drawings current during the term of the permission granted under this
Agreement. No changes or modifications to any WTC Fiber Construction Work shall be made
. without the prior consent of the Port Authority (other than routine, de minimus modifications
: that are consistent with Prudent Engineering and Operating Practice, notlcc ,, notice of which is gzvcn to.
. ~ the Port Authority prior to the making of such modification). :

(v) Any dlspute between the Port Authonty and the Permittee -
_regarding whether or not any Construction Application submitted by the Permittee ‘should be
approved by the Port Authority shall be handled pursuant to Section 26 of the TNAS Agreement.

(vi)- The Petmittee shall pay or cause to be pmd a]l claims lawfully
mzdc agamst it by its contractors, subcontractors, material supphcrs and workers, and all claims
lawfully made against it by other third persons arising out of or in connection with or because of
the performance of the WTC Fiber Construction Work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against them, provided however, that

- nothing herein contained shall be construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or worker or other person, and oo such
claim shall be considered to be an obligation of the Permittee within the meaning of this

;s . paragraph unless and until the same shall have been finally adjudicated. The Permittee shall use
commercially reasonable efforts to resolve any such claims and shall keep the Port Authority
fully informed of its actions with respect thereto, Without limiting the generality of the
foregoing, the Permittee shall use reasonable efforts to ensure that al} of the Permittee’s
construction contracts, (and for the purposes of this Agreement, the WTC Fiber Backbone
- . - Agreement shall not constitute a construction contract), in dccordancé with all Laws, provide as
- follows: “If (1) the Contractor fails to perform any of its obligations under this Contract,
; including its obligation to pay any claims lawfully made against it by any material supplier,
subconttactor, worker or any other third person which arises out of or in connection with the
. performance of this Contract, (2) any claim (just or unjust) which arises out of or in connection
with this Contract is made against the Permittee, or (3) any subcontractor under this Contract
fails to pay any claims lawfully made against it by any material supplier, subcontractor, worker
12
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or any other third person which arise out of or in'connection with this Contract or if in the
Permittee’s opinion any of the aforesaid contingencies is likely to arise, then the Permittee shall
have the right, in its discretion, to withhold out of any payment (final or otherwise and even
though such payments have already been certified as due) such sums as the Permittee may deem |
ample to protect it against delay or loss or to assume the payment of just claims of third persons,
and to apply such sums as the Permittee may deern proper to secure such protection or to satisfy . .
such claims. All sums so applicd shall be deducted from the Contractor’s compensation.
Omission by the Permittee to withhold out of any payment, final or otherwise, a sum for any of
the above contingencies, even though such contingency has occurred at the time of payment,

. shall not be deemed to indicate that the Penmittee does not intend to exercise its right with
respect to such contingency. Neither the above provisions for the rights of the Permittee to -

withhold and apply monies nor any exercise or attempted exercise of, or omission to exercise,

. such right by the Permittee shall create any obligation of any kind to such material suppliers,

subcontractors, workers or other third persons. Until actual payment is made to the Contractor,
its right to any amount to be paid under this Contract (even though such payments have already
been certified as due) shall be subordinate to the rights of the Pcn'mttcc under this provmon "

(¢) (i) The Permittee shall not commence any WTC Fiber Construchon Work

. prior to the WTC Commencement Date and until the Construction Application and plans and
specifications covcrmg such work have been finally approved by the Port Authority. The

Permittes recognizes that its obligation to pay fees, including, without limitation, the WTC

. Access Fee and the WTC Minimum Pee under this Agreement shall commence on the date of

this Agreement even though the WIC Fiber Conslructaon Work will not yet then have been
commenced or completed.

(i). The Permittee shall submlt a Constmctlon Application for the
WTC Fiber Construction Work at the North Tower Building within sixty (60) days following the -
execution of this Agreement and a Construction Application for the WTC Fiber Construction
Work at the South Tower Building within one hundred fifty (150) days following the execution -
of this Agreement. In the alternative, the Permittee may, at its option, submit one Construction
Application covering the WTC Fiber Construction Work to be performed at both the North
Tower Building and the South Tower Building, The Permittee shall use its best efforts to
commence the performance of the WTC Fiber Construction Work at the WTC Facility within
fifteen (15) days following the approval of the Construction Application and shall diligently
pursue the completion of the WT'C Fiber Construction Work. The Permittee shall complete the
installation of the WTC Fiber Construction Work in the North Tower Building on or before July
31, 2001 and in the South Tower Building on or before October 31, 2001, In the case of any

. WTC Fiber Construction Work at the Northeast Plaza Bmldmg or thc Southeast Plaza Building,

the Permittee shall be permitted to commence construction in either or both of such buildings
until December 31, 2006, at which time its-right and obligation to construct the In-Building
System in such buildings shall expire. The Permitiee may, at its option, submit a Construction

Application covering the WTC Fiber Construction Work to be performed in the Northeast Plaza
- Building and/or a Construction Application covering the WTC Fiber Construction Work to be

performed in the Southeast Plaza Building, or one apphcatmn covering both. In addition, the
Peimittee shall be required to commence construction in each such building if either (i) at least -
ten percent (10%) of the tenants in such building, provided such tenants occupy at least fifieen
percent (15%) of the rentable square feet of such building, have agreed to utilize the WTC Fiber
Backbone System through Carrier Agreements with Carrier Users or otherwise; or (if) tenants
occupying at least twenty percent (20%) of the rentable square feet of such building have agreed

13
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to utilize the WTC Fiber Backbone System through Carrier Agreements with Carrier Users or
otherwise. Any of the deadlines for completion of the WTC Fiber Construction Work set forth
in thig paragraph shall be subject to extension for cavses or conditions beyond the control of
Permittee, inclnding without limitation any failure of the Port Authority to approve any

’ Constructlon Application on a timely basis. ‘With respect to the WTC Fiber Construction Work,

the format of the certificate required pursuant to Section 8 of the TNAS Agreement shall be
reasonably specified by the Port Authority in advance, and the categories required thereon shall
be reasonably established by the Port Authonty in advance.

(d) - The Permittee shall be solely responsible for thc plans and spemficauons

used by it and for the adequacy or sufficiency of such plans and specifications, and all the

improvements, fixtures, and equipment depicted thereon or covered thereby, regardless of the
consent thereto or approval thereof by the Port Authority or the incorporation therein of any Post
Authority requirements or recommendations. The Port Authority shall have no obligation or
liability in connection with the performance of any of the WTC Fiber Construction Work or for

the contracts for the performance thereof entered into by the Permittee. The Permittee hereby

releases and discharges the Port Authority, its Commissioners, officers, representatives and -
employees of and from any and all liability, claims for damages or losses of any kind, whether

'legal or equitable, or from any action or cause of action arising out of or'in connection with the

performance of any of the WTC Fiber Construction Work pursuant to the contracts between the
Permittee and its contractors except for any of the foregoing caused solely by the gross
negligence or willful misconduct of the Port Authon'ty. The Permittee shall use commercially
reasonable efforts to' make arrangements for the extension to the Port Authority of all warranties

- extended or available to the Pcrmlttee or BRAM in connection thh the WTC Fiber Constructlon.
. Work. .

(e) (DAs between the Pcrmlttcc and the Port Authority, the Port Authonty
shall be and remain responsible for the clean-up, removal and disposal, response or remediation |
of any and all Hazardous Substances which were not placed at the WTC Facility by the Permittee
or its officers, employees, guests, invitees and other representatives. which could subject any -
Person to liability for costs of cleanup, removal, response’or remediation under any
Environmental Laws; provided however, the Port Authority shall have the right to direct the

- Permittee to alter, in a commercially reasonable manner (i.e., if an alteration or modification is

less expensive than performing a clean-up, removal and d:sposal or a remediation), the focation
of any WTC Fiber Construction Work or otherwise modify, in a commercially reasopable
manner (i.e., if an alteration or modification is less expensive than performing a clean-up,
removal and disposal or a remediation), the plans and specifications for any WTC Fiber
Construction Work in order to investigate the need for any clean-up, removal and disposal,
response or remediation. The Permittee shall consult with the Port Authority prior to preparing

. its plans and specifications to mmmm any disturbance {0 .any Hazardous Substance,

(i) The Permittee shall promptly adv:se the Port Authority of any

. environmental findings by the Permittee during the performance of the WTC Fiber Construction

Work which suggest that any Hazardous Substance has been or may be disturbed by the
peiformance of the WTC Fiber Construction Work. The Port Authority shall have the right to
direct the Permittee to stop the performance of the WTC Fiber Construction Work at any
location where it is reasonably expected such work will disturb any Hazardous Substance. The
Port-Authority shall thereafier promptly commence the performance of any appropriate or
required environmental testing at such location. The Port Authority and the Permittee shall
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5 promptly discuss appropriate modifications to the WIC Fiber Construction Work as provrdcd in
. . subparagraph (i), above.

(if) "  As between the Permittes and the Port Authority, the Permittee
. shiall be responsible for the clean-up, removal and disposal, response or remediation of any and
all Hazardous Substances which could subject any Person to tiability for costs of clean-up,
P removal, response or remediation under any Environmental Laws and which arise out of or result
o . from (1) the use or occupancy of the WTC Fiber Backbone System by the Permittee or its
o ofﬁccrs, employees, guests, invitees, contractors and other representatives, or (2) any acts or

. omissions of the Permittee or any of the aforesaid in connection with the WTC Fiber Backbone
o System; provided that the Permittee shall not be responsible under this subparagraph (iii) with
respect to any Hazardous Substances to the extent the Port Authority is rcsponsible for such
Hazardous Substances undcr subparagraph (i) above.

Y

" (f)  The Permittee understands that there may be other communications and
utllity lines and conduits located in portions of the WTC Facility where the Permittee will
- operate the WTC Backbone Systern: The Port Authority will use commercially reasonable
efforts to (i) permit the Permittes to irispect the said portions of the WTC Pacility prior to the
commencement by the Permittee of the design of the WTC Fiber Backbone Pacility and (ii)
make available to the Permittee its records to the extent the same are available, in an effort to
+identify to the Permittee the location of such communication and utility lines which may
interfere with the WTC Fiber Construction Work proposed by the Permittee. The Port Authority
: hereby disclaims any warranty or representation to the Permittee that such records are accurate.
-' . The Pernittee agrecs to design the Construction Work so as to eliminate or minimize the need
' . _ for relocation of any such communications and utility lines.. :

(g) " Upon completion of the WTC Fiber Construction Work at (i) the W‘I‘C

Facility, or (ii) separately with respect to (w) One World Trad¢ Ceater, (x) Two World Trade
Center, (y) the Northeast Plaza Building and (z) the Southeast Plaza Building, the Permittee shall
supply the Port Authonty with a certificate signed by a responsible officer of the Permittee and
by the licensed architect or professional engineer who sealed the Permittee’s plans pursuant to
the provisions of this Section certifying that all or one of the partions specified above, of the
WTC Fiber Canstruction Work has been performed in accordance with the approved plans and
specifications covering such work, in accordance with the provisions of this Agreement and in
compliance with all applicable laws, ordinances, governmental rules, regulations and orders.
The Port Authority will inspect the WTC Fiber Construction Work or a portion thereof as
specified above at the WTC Pacility and if the same has been completcd as certified by the .
Permittee and the Permittee’s licensed architect or professional engineer, the Port Authority shall .
déliver a certificate to such effect to the Permittee within twenty (20) business days following the |
Port Authority’s receipt of such certification, subject to the.condition that all risks thereafter with
respect to the construction and installation of the WTC Fiber Construction Work or the portion
thereof as specified above and any lability therefor for negligence or other reason shall be borne
. by the Permittee. The Permittee shali not use or permit the use of the WTC Fiber Backbone
System or the portion thereof as specified above for the purposes set forth in this Agreement or -
: conduict WTC Fiber Backbone System Operations until such certificate relating to all or a portion

of the WTC Fiber Backbone System, as the cdse may be, is received from Port Authority. -
. (h)  Bxcept as may otherwise be provided in the WTC Fiber Backbone
Agreement with respect to equipment owned by BRAM and in agreements between the
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b Permittee and Carrier Users and WTC System End-Users (subject in both cases to the consent of

i . the Port Anthority) with fespect to equipment owned by Carrier Users or the WTC System End-

Users as the case may be, title to all fixtures and equipment (as defined in the NYUCC) forming

@ . apart of the WTC Fiber Backbone System, including but not limited to the Sumitomo

‘ “FutureFlex” fiber optic conduit, shall immediately vest in the Port Authority upon the first to
occur of affixation to the WTC Facility or the first use of such items in WTC Fiber Backbone
System Operations. The Permittee or BRAM shall each have the right to install replacements
for, and the right and the obligation to modify or repair, any or all of the foregoing fixtures and -
equipment forming a part of the WTC Fiber Backbone System. Title to such replacements shall

. vest in the Port Authority in the manner provided above. Title to the fixtures and equipment so
replaced shall pass to the Permittee or to BRAM, as provided in the WTC Fiber Backbone
Agrcemcnt Title to WTC Fiber Backbone System software licenses, equipment warranties and
service contracts, etc, to the extent the terms under which the Permittee or BRAM, as the case

. may be, has obtained the same, permit title therein to be transferred to the Port Authonty, shall
vest in the Port Authority upon thé execution thereof or at the first possible time thereafier as
title thereto may vest in the Port Authority. Title to all other assets forming a part of the WTC
Fiber Backbone System, including all intangible assets, shall remain vested in the Permitiee or
BRAM, as provided in the WTC Fiber Backbone Agreement. The Permittee shall promptly
execute and deliver bills of sale and all other documents necessary or convenient in order to

~ eyidence the transfer of title to the Port Authority of all the itens mentioned in this paragraph.
The Port Authority hereby grants to the Permittee (and through the Permittee, to BRAM) an
exclusive right to use all parts of the WTC Fiber Backbone System to which title is being

S conveyed to the Port Authority pursuant to this Section 5 (h), which use shall be in the manner
. - permitted by this Agreement. This right to use shall commence upon the vesting of title to the

' " Port Authority as hereinabove provided and shall continue throughout the term of the permission
grantcd to the Permittes to operate the WTC Fiber Backbone System. .

: : (1) Thc Port Authonty shall provide to the Permittee and BRAM, promptly
: -, o aﬁcr the execution of this Agreement, a letter (i) stating that the Port Authority is a "public
P corporation" within the meariing of New York State Department of Taxation and Finance
Regulation Section 529.2(a)(2) and New York Tax Law Section 1116(a)(1), and (ii) describing
the proposed ownership and use of the equipment installed or to be installed pursuant to this
Agreement and the WTC Fiber Backbone Agreement as part of the WTC Fiber Backbone
System, which letter may be used by each of the Permittee and BRAM in its efforts to obtdin a
sales tax exemption from New York State Division of Taxation and Fmancc with rcgard ta its
" purchase of such equipment.

" Section 6. in-Kind Services

Upon the written rcqucst by the Port Authority thercfor, from time-to-time the Permittee
- or BRAM shall, at no charge, install, operate and maintain for use by the Port Authority or one
- or more affifiated entities demgnatcd by it, but not by the Net Lessee (as defined in Section 16)
_ . or any other assignee, successor or lesset of the Port Authority (including any ass:gnce of its
" . rights under the TNAS Agreement) unless expressly and specifically agreed to in writing by the
. Port:Authority, a total of two fiber optic cable strands per floor to serve each floor then occupied
by the Port Authority in the WTC Faeility, or such of the above-described floors as may then be
: . specified by the Port Authority; provided, however, in no event shall the Permittee or BRAM ()
P be required to provide mare than five (5) fiber optic strands in the aggregate or (if) be
respongible for the electronic connections at the end of each of the fiber optic strands.

16
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Section 7. Tcnnination of WTC Fiber Backbone Agreement.

. (8) ° Notwithstanding anything contained in this Agreement to the contrary,
L pursuant to Section 19(h) of the WTC Fiber Backbone Agreement, BRAM shall have the right at
‘any time, upon at least thirty (30) days notice to the Permittee and the Port Authority to terminate
the WTC PBiber Backhone Agreement before the end of the Term, provided that before such
termination is effective, BRAM satisfies the terms and conditioris of such Section 19 (h),
including without limitation, paying to the Port Authotity on or prior to the date of termination,
-85 liquidated damages, an amount (the "Port Authority Final Payment") equal to the greater of (i)
. the sum of Five Hundred Thousand Dollars ($500,000), or (ii) an amount equal to the WTC
Minimum Fee for the entire Annual Period in which the termination date occurs plus an amount
equal to the WTC Minimum Fee for the immediately preceding Annual Period (without taking
into account or off-settmg any amounts otherwise due or paid by BRAM under the WTC Fiber
‘Backbone Agreement prior to the date of such termination), Upon such termination and the
satisfaction of the terms and conditions in such Section 19(h) and this paragraph, or upon a
S termination of the WTC Fiber Backbone Agreement pursuant to Section 19(a) thereof and the
! full compliance by BRAM with the requirements of the last sentence of such Section 19(2), the
P Port Authority shall return to BRAM (as applicable) any remaining Security Deposit or the letter

- of credit described in Section 13 below, and BRAM and BurekaGGN shall not have any further

. tights against or obligations to the Port Authority under the WTC Fiber Backbone Agreement

(except as expressly set forth therein) and under the Nondisturbance Agreement. BRAM and
EurckaGGN shall be entitled to rely on thzs Section 7(a) a3 third-party beneficiaries thereof.

' : -~ (b))  If({{) BRAM exercises its right to terminate the WTC Fiber Backbone
. _ Agreement pursuant to Section 19(h) thereof and on or prior to the date of termination thereof
pays the Port Authority Final Payment to the Port Authority, (i) the WTC Fiber Backbone
Agreement terminates pursuant to Section 19(a) thereof and BRAM complies in full with the
requirethents of the last sentence of such Section 19(a), or (iii) the WTC Fiber Backbone
Agreement terminates pursnant to Section S(VII) thereof and BRAM complies in full with the
requirements of the last two sentences of such Section 5(VII), then upon such termination and
the satisfaction of the terms and conditions in this paragraph, (y) the Port Authority shall return
to BRAM any remaining Security Deposit or the related letter of credit, and (z) the Permittee
shall not have any further obligations with respect to the World Trade Center and the WTC Fiber
. Backbone System (including without limitation any obligation to pay the fees required
hereunder) under this Supplemental Agreement; provided, however, that the Permittee may elect
in writing, delivered to the Port Authority within 30 days afier such termination, to continue to
. operate the WTC Fiber Backbone System for the uses set forth in this Agreement on reasonable
and customary terros and conditions to be determined by the Permittee and the Port Authority
based on market conditions at the time of such termination. The parties agree to negotiate such
terms and conditions in good faith and in-a commercjally reasonable manner and to set forth
same in a written amendment or supplement to the TNAS Agreement to be entered into within -
180 days after the date of such termination. If the parties hereto have complied with the
. - provisions of this Section 7 but such amendment or supplement is not entered into within the
-aforementioned 180 day period, or if the Permittee does not eléct to continue to operate the WTC
: - Fiber Backbone System in accordance with the foregoing, then the Permittee shall comply with
. its obligations under Scctlon 8(a) hereof (without exception for the BRAM Equlpment)
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Section 8.  Surrender

(3) = Upon the expiration or termination of this Agreement, the Permittee
covenants and agrees to yield and deliver the WTC Fiber Backbone System peaceably to the Port
Authority free and clear of any claim of ownership by the Permittee, including title to the
Sumitomo ‘FutureFlex™ fiber optic conduit and the rights to the Permittee’s agreement with
BRAM, WTC Fiber Backbone.System software licenses, equipment warranties, service
contracts, etc., but excluding (i) all of the Permittee’s and BRAM’s equipment located in the
Space, (ii) any equipment (but not fixtures or trade fixtures) connecting the Sumitomo

. “PutureFlex” fiber optic conduit with the equipment in the Space and (iii) any equipment owned
" by Carrier Users or WTC System End Users, all without any further act or deed by the Permittee.

The Permittee shail promptly execute and deliver quitclaim assignments, bills of sale and all - -
other equivalent documents necessary or convenient in order to evidence the rights of the Port -

- Authority therein, including title to the Sumitomo “FutureFlex” fiber optic conduit, all WTC

Fiber Backbone System software licenses, equipment warranties, service contracts, etc. Such
right to use the WTC Fiber Backbone System shall not in any manner affect, alter or diminish
any of the obligations of the Permittee under this Agreemént. Upon the expiration or termination
of this Apreement, the Permittee shall deliver the WTC Fiber Backbone System to the Port
Authority promptly and in good condition, such reasonable wear excepted as would not
adversely affect or interfere with its proper operation under this Agreement.

()  The Permittee shall have the right at any time during the WTC Term'to -
remove a portion or portions of the WTC Fiber Backbone System consisting of equipment or

- other personal property from the WTC Facility, provided that the Permittee shall install suitable .
- replacements therefor as is necessary for WTC Fiber Backbone System Operations. :

Purthermore, upon the expiration or sooner termination of this Agreement the Permittee shall

: promptly remove the WTC Fiber Backbane System, only if so directed by the Port  Authority,

and, only upon such removal, title to the Sumitomo “FutureFlex” fiber conduit shall thereupon

. vest in the Permittee and title to the electronic equipment forming a part.of the WTC Fiber

Backbone Systcm, softwrare licenses, equipment watranties, service contracts, etc. shall
thereupon vest in BRAM, except ag may be otherwise pravided in the WTC Fiber Backbone
Agreement, without any further act or deed by the Permittee or by BRAM, as the case may be.
The Port Authority shall promptly exccute and deliver bills of sale and all pther documents
necessary or convenient in order to evidence any such transfer of t1t1c to the Permittee or BRAM,

 as the case may be.

(c)  If the Permittee shall fail to remove the WTC Fiber Backbonc System

‘ Wﬁhm One Hundred Twenty (120) days after receiving a written direction to do so from the Port

Authority pursuast to the provisions of this Section, the Port Authority may remove the WTC
Fiber Backbone System or a portion or portions thereof to a public warchouse for depositor
retain the same in its own possession, and, in either event, may dispose of the same as waste
materia) or sell the same at public auction, the proceeds of which shall be applied first to the

* .- expenses of removal, storage and salc, and second to any suttis. owed by the Permittee to the Port

Authority, with any balance remaining to be paid to the Permittee; if the expenses of such
removal, storage and sale shall exceed the proceeds of sale, the Permittee shall pay such €XCess
to the Port Authority on demand. Without limiting any other term or provision of this
Apreement, the Permittee shall indemnnify and hold harmless the Port Authority, its
Commissioners, officers, agents, employees and contractors from all claims of third persons
ansmg out of the Port Authority’s removal and disposition of property pursuant to this
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paragraph including claims for conversion, claims for loss of or damage to property, cla1ms for
injury to persons (mcludmg death), and claims for any other damages, consequential or
otherwise,

-+ Section 9. Miscellaneous

() - The following sections of the TNAS Agreement shall each be inapplicable
to the WTC Fiber Backbane System and, to the extent its activities are limited solely to those set
forth in the WTC Fiber Backbone Agreement, BRAM: Section 41, “Non-Discrimination”,
Section 42, “Affirmative Action” and Section 43 “Pcnmttce s Addmona] Ongoing Affirmative

~ Action - Bqual Opportunity Commitment”;

. (b) The Permittee recognizes that it is a special consideration for the Port
Authority's entering into this Agreement that the Permittee, without in any way limiting or
modifying its obligations with respect to any other provision of the TNAS Agreement, hereby -
confirms that all the obligations assumed by the Permittee pursuant to Section 46 of the TNAS

*. Agreement, including all references therein to objectionable interference, are fully applicable to

WTC Fiber Backbone System Operations, provided, however that the obligation of the Port
Authority contained in the second sentence of paragraph (b) of Section 46 shall not be applicable
to any communications activity.conducted by any Carrier Users or WTC System End Users on
the WTC Fiber Backbone System. The Permittee tmderstands that the Port Authority makes no
representations with respect to the performanoc or operation of the WTC Fiber Network or any
facilities installed by any entity in connection therewith and it makes no representation that -

: 'installations or facilities of others at the World Trade Center will not interfere, electronically or

otherwise; with such performance or operation. The Permittee understands that the Port

- Authority may install or may pcrmlt the installation by persons other than the Permittee of lines,
. cables, conduits and equipment in close proximity to cables, lines and equipment of the )
. Permittee, Carrier Users and/or WTC Band Users, and the Port Authority shall not be responsible

or liable for any damage to or interference with the Permittee’s or BRAM's wireless

telecommunications installations caused by any of the Port Authority’s lines or other equipment,

or by lines or other equipment of third parties, With respect to wired telecommunications
installations, the Port Authority shall use its reasonable efforts not to interfere with the use and
operation of the Permittee's, Carrier Users' or BRAM's wired telecommmmications services and
equipment. : .

' (c) The Permittee hereby rcprmcnts and warrants that the provisions of -
subparagraph (b)(ii)(1) of Section 25 of the TNAS Agreement are fully applicable with mpect to
the negotiation and execution of this Agreement as a supplement to the TNAS Agrecment and _
that no approval by or consultation with the “Project Lender” (as such term is defined in said =
Section 25) shall be required in order to authorize or permit the Penmttec to ncgonate and enter _
into this Agreement with the Port Authonty :

(& (i) Within thu‘ty (30) days of the full cxccuﬁon and delivery of this

o Agreement, the Port Authority sball promde the Permittee with a list of the names; addresses and

tenant contacts for each existing tenant in the WIC Famhty, and shall send or permit the
Permittee or BRAM to'send to each such tenant a letter using the mailing list supplied by the
Port Authority, in the form set forth on Exhibit "M" attached to the WIC Fiber Backbone
Agreemcnt (as the same may be modified (i) in the case of iromaterial changes to correct
grammar, tense, dates, names and similar matters, by 10 days' notice to the Port Authority and
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E (1i) in the case of all other modifications, by the mutual agreemcnt of the Permittee, BRAM and

. the Port Authority), acknowledging the Permittee, BRAM and BurekaGGN and describing the

: WTC Fiber Backbone System. Upon the written request of the Permittee, the Port Authority

* shall also endeavor to promptly provide the Permittee with the name, address and tenant contact -
for each tenant who becomes a tenant in the WTC Facility in the future during the WTC Term.
The Permittee and BRAM shall be permitted access to the WTC to solicit tenants of each WTC
Facmty n person during normal business hours.

(ii) - The Port Authority hereby consents to the following in connection
- with BurekaGGN’s promotional activities: .

& - " (1) The Permittee, BRAM and BurckaGGN shall be entifled to state
s - thatthe WTC Facility is a2 “BurekaGGN.GGN Lit Building;” and

o (2)  The Permittee, BRAM and BurckaGGN shall be entitled to use
: - either a rendering or a phiotograph of the WT'C Famhty in its pmmotwnal literature. .

‘ ' (€).  Any breach or default of the TNAS Agrecment that would pcnmt the
P  termination of the TNAS Agreement pursuznt to its terms by the non-breaching party shall not:
| (i) if such breach relates solely to the construction, operation, maintenance or use (or failure to
o properly perform same) of the WTC Fiber Backbone System, petmit the non-breaching party to
(i terminate the TNAS Agreement with respect to that portion of the System (the “Non-WTC .~
System™) other than the WTC Fiber Backbone System and (ji) if such breach or default relates -
. solely to the construction, operation, maintenance or tse (or failure to properly perform same) of ~
@ the Non-WIC Systers, permitthe non-breaching party to termjinate the TNAS Agroement with
" respect to the WTC Fiber Backbone System.

(. Inthe event of damage to the World Tradc Center resulting from a
casualty caused by the fault of any Carrier User or the officers, cmployees agents,
representatives, contractors, or invitees of any Carrier User or other persons doing business with
any Carrier User, then, notwithstanding the provisions of Section 12(e) of the TNAS Agreement,
the Permittee shall be entitled to the abatement of the WT'C Minimum Fees payable hereunder in
the same manner as the Minimum Fees are abated under Subsections 12(a) through 12(d) of the
TNAS Agreement and, as applicable, a pro rata portion of the Security Deposit shall be released
to BRAM or the face amount of the letter of credit provided for in Section 13(b) hereof shall be’
reduced pro rata in each instance, only for the period of such abatement. In addition, clavse (i)
of Subsection 12(a)(i) of the TNAS Agreement shall be and hereby is amended, solely as it
relates to the WTC, to provide that the repairs or rebuilding of the WTC Facility in question shall
include the re-building of the In-Building System for such WTC Facility by the Penmttec or.
BRAM, provided that BRAM has diligently pursucd such rc-buﬂdmg)

{(g)  The Permittee's mdcmmﬁcatlon obhgahons under S_ection 13 of the TNAS"
Agreement shall be limited with respect to the ‘World - Trade Center to the extent indemnification
 of the Port Authority and its commissioners, members, officers, agents, representatives and
+ employees is provided by BRAM under the WTC Fiber Backbone Agrecmcnt or a Carrier User
under its Carrier Agreement. -

. _ (t)  Notwithstanding the provisions set forth in Section 32 of the TNAS
= Agreement, the Permittee's obligations under the TNAS Agreement may be performed and its
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rights or privileges thereunder may be exercised by subcontractors unless the Port Auﬂmnty
objccts thereto in writing, '

4] Section 44(f) of the TNAS Agreement shall be and hcreby is amended,
solely as it relates'to the WTC, to provide that no failure, delay, interruption or reduction in any
electrical service or services in the WTC for a continuous period of less than five days shall be or
shall be construed to be an eviction of Permittee, shall be grounds for any diminution or
abatement of the fees payable under the TNAS Agreement, or shall constitute grounds for any
claim by the Permittee for damages, consequential or otherwise, unless due to the gross

,.ncghgcnce or willful raisconduct of the Port Authority, its employm or agents.

) (4) Section 10 of the TNAS Agreement shall bc and hereby is amcndcd,

' solcly as it relates to the WTC, to provide that the Permittee's obligations under clause (ii)

thereof aris¢ only upon notice from the Port Authority of the prohibited act or thing, in the same

7 ~manner as BRAM'y obhgatlons undcr Sccuon 10 of the WTC Fiber Backbonc Agrccrnent

. Section 10. Warrants

The WTC Fiber Backbone Agreement shall obligate BRAM to cause BurekaGGN to and

" BurekaGGN shall on the WTC Commencement Date enter into a Warrant Agreement with and

issue to the Permittee a Warrant (the "Warrant”), both the Warrant Agreement and the Warrant |
being in the form attached to the WTC Fiber Backbone Agreement as “Exhibit E,” entitling the
Permittee to purchase Two Hundred Bighteen Thousand Five Hundred Ninety-one (218,591)

. shares of the common stock of BurekaGGN at a purchasc price of One Dollar and 'I‘wcnty—Fwe
. Ceats, ($1.25) per share. :

Section 11. Changes in Federal Regulatlon . ' ' -

If the laws, rules and regulations of the United Statw Govcrnmcnt regarding the use and _
operation of the WTC Fiber Backbone System in cffect as of the date of this Agreement are
amended, supplemented, modified or repealed so as to grant to third parties rights of use and

" access to the WTC Fiber Backbone System, including the Sumitomo “PutureFlex” fiber optic
 conduit, other than through consensual agreements with the Permittee governing such use and

operation, (each such amendment, modification ar repeal being called m.thls Section an
“Adverse Pederal Regulatory Change”) then the Permittee shall be permitted to terminate the
TNAS Agreement solely with respect to the WTC Fiber Backbone System upon Forty-five (45)

- days prior written notice to the Port Authority. This right of termination by the Permittee shall

expire on the day preceding the second anniversary of such Adverse Federal chulatory Change. . -

Sechqn 12. New Compctmon

(a) New Cornpetluon shall mean any of the follovnng

- (i) Any Competitive Tclecommumcahons Delivery System .
introduced by any Person for the first time into the WTC Facility after the WTC Commencement

Date that is both

(A) actwcly prowdmg service to customers either (x) on forty
(40) or more floors in the WTC Facility, or (y) to twcnty-ﬂvc percent (25%) or more of the
tenants in the WTC Facﬂﬂy, and
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(B)  competing with the WTC Fiber Backbonc System for the

-.- . delivery of telecommunications services to tenants in the WTC Facility.

(ii}  Aany change of Laws that has materially impaired thc revenues
generated from thé WTC Fiber Backbone System.

(iid) 'Any mandate by a Governmental Anthority which cansed an
invohntary (x) sale of all or a material portion of the WTC Fiber Backbone Systern, (y) lease of
all or a material portion of the WTC Fiber Backbone System at less than fair market rates or (z)

_material reduction in rates charged by the Permittee for conncctmty to the WTC Fiber Backbonc
System :

() A “Competitive Tclccommlmicaﬁons Delivcry System” is charactcxized
by a “shared” fiber infrastructure that delivers voice and/or data telecommunications products
and services {such as local dial tone, long distance dial tone, internet access, frame relay, and

- "virtual private network scrwcm) through the installation of a vertical fiber distribution .

. infrastructure connecting, in the manner described below in this paragraph, more than eighty (80)
floors in the WTC Facility. Such infrastructure as installed is capable of serving fifty percent
(50%) or more of the tenants in the WTC Facility and consists of “Intermediate Distribution

~ Frame Junction Boxes” (“IDFs”) on select floors of the building where the fiber is terminated
All the fiber running from the IDPFs eventually traces back to one or more central locations
within the bmldmg where it is cross-connected to voice and/or data equipment, such as switches,
routers and voice aggregation devices. Such equipment is then connected to a central office for
interconnection with the internet and/or the public switched telephone network

(). Notwithstanding paragraphs (a) and (b) above, New Compchtxon doesnot
include the installation or operation of additional WTC Facility fiber riser cables by the Persons
listed on Exhibit "L" attached to the WTC Fiber Backbone Agreement, including the SUCCESSOrs
or assigns of such Persons, having agreements, as such agreements may be amended, ‘
supplemented or replaced, with the Port Authority, in effect on the date of this Agreement,

- providing for the nght to deliver telecommunications service to one or more WTC tenants.

(d) In the event a Person seeks an agreement w1th the Port Authority
providing inter alia for the installation and operation of building fiber riser cables to be used to
provide telecommunications service to one or more third parties, the Port Authority hereby
agrees that, at least thirty (30) days prior to authorizing the installation of any building fiber riser

cables by such Person, it shall notify the Permittee of the 1dcntlty of such Person and the gcneral .

location: of the proposed installation.

(¢)  Inthe event there is New Compeutlon, the WTC Minimum Fees shall be
reduced for the balance of the Term by fifty percent (50%). This reduction in the WTC
Minimum Fees shall be triggered upon the first occurrence, and tmly upon the first occm-rcnce,

of New Competition.

Section 13.  Security Deposit or Letter of Crccht

’ "(a)  Onthe WTC Commcnccment Datc, the Pcnmttee shall cause BRAM to
deposxt with the Port Authority (and to keep deposited throughout the WTC Temmn) either (i) (x) -
until the expiratton of the Fifth Annual Period, the sum of Five Hundred Thonsand Dollars
(8500,000) in cash, (y) until the expiration of the Tenth Annual Period, the sum of One Million
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Dollars ($1,000,000) in cash and during each Annual Period thereafter, cash in the aggregate
amount equal to the WTC Minimum Fees for such Annual Period plus the amount of the WTC
Minimum Fees for the next Annual Period, or (ii) bonds of the United States of America, or of
the State of New Jersey, or of the State of New York, having 2 market value of the amount
specified in each category above, as security for the full, faithful and prompt performance of and

- compliance with, on the part of thc Permittes and BRAM, al! of the terms, provisions, covenants

and conditions of this Agreement on their part to be fulfilled, kept, performed orobserved (the
"Security Deposit™). Bonds qualifying for deposit hereunder shall be in bearer form but if bonds
of that issue were offered only in registered form, then BRAM may deposit such bond or bonds -

. in registered form, provided, however, that the Port Authority shall be under no obligation to

accept such deposit of a bond in registered form uniess such bond has been re-registered in the
name of the Port Authority (the expense of such re-registration to be borne by BRAM) in a
manner satisfactory tothe Port Authority in its reasonable discretion. BRAM may request the

* Port Authority to accept a registered bond in BRAM's name and, if acceptable to the Port

Authority, BRAM shalt deposit such bond together with a bond power (and such other
instruments or other docurnents as the Port Authority may require in its reasonable discretion) in
form and substance satisfactory to the Port Authority in its reasonable discretion. In the event

the deposit is returned to BRAM, any expenses incurred by the Port Authority in re-registeringa
bond to the name of BRAM shall be borne by BRAM. In addition to any and all other remedies
available to it, the Port Authority shall have the right, at its option, at any time and from time to -
time, with or without notice, to use the deposit or any part thereof in whole or partial satisfaction

. of any of its claims or demands against the Permittee or BRAM. There shall bé no obligation on .

the Port Authority to exercise such right and neither the existence of such right nor the holding of

" the deposit itself shall cure any default or breach of this Agreement on the part of the Permittec
. or BRAM. With respect to any bonds deposited by BRAM, the Port Authority shall have the

right, in order to sansfy any of its claims or demands against the Permitice or BRAM, to sell the

- same in whole or in part, at any time and from time to time, ‘with or without prior notice at public .

or private sale, all as determined by the Port Authority, together with the right to purchase the

. . same at such sale: Theproceeds of every such sale shall be applied by the Port Authority, first to

the costs and expenses of the sale (including but not limited to advertising or commission
expenses) and then to the amounts due the Port Authority from the Permittee or BRAM. Any
balance remaining shall be retained in cash toward bringing the deposit to the sum specified
above. In the event that the Port Authority shall, in accordance with the terms hereof, at any
time or times 5o use the deposit, or any part thereof, or if bonds shall have been deposited and

§ -the market value thereof is or shall have declined below the above-mentioned amount, the

Permittee shall cause BRAM to, on demand of the Port Authority and within two (2) Business
Days thereafter, deposit with the Port Authority additional cash or bonds 5o as to maintain the
deposit at all times to the full amount above stated, and such additional deposits shall be subject
to all the conditions of this Section. After the expiration or earlier termination of the WTC
Term, and upon condition that the Permittee or BRAM shall then be in no way in default under

~ any part of this Agreement, and upon written request therefor by BRAM, the Port Authority shall
" promiptly returmn the deposit to BRAM, together with any interest earned thereen, less the amount |
* - " of any and all unpaid claims and demands (including estimated damages) of the Permittee or

BRAM by reason of any previous default or breach by the Permittee or BRAM of this
Agreement or any part thereof, Afier the expiration or earlier termination of this Agreement with
respect to any individua! building within the WTC Facility, and upon condition that BRAM shall
then be in no way in default under any part of this Agreement, and upon written request therefor -
by BRAM, the Port Authority shall promptly return a pro rata portion of the Security Deposit to

'BRAM (based on the total rentable square footage in such building compared to the total
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rentable square footage in the WTC Facility), together with any interest earned thereon, less the
amouat of any and all unpaid claims and demands (including estimated damages) of BRAM by
reason of any previous default or breach by the Permittee or BRAM of this Agreement or any

- part thereof. BRAM agrees that it will not assign or encumber the deposit. BRAM agrees that it
. will not assign or encumber the deposit. The Port Autherity shall be eatitled to collect or receive

any and all interest or income earned on bonds and interest paid on cash deposited in interest-
bearing bank accounts, which amounts shall be held as addmonal sccunty pursuant to and in

. accordance with the terms of this Sechon

(t) Inlieuofthe Secunty DCpOSIt required pursuant to paragraph (a) of thls

) Sccnon, the Permittee may cause BRAM or its affiliate to deliver to the Port Authority, as

security for all obligations of the Permittee and BRAM under this Agreement, aclean -
irrevocable letter of credit issued by a banking institution sansfactory to the Port Authority and
having its main office within the Port of New York District, in favor of the Port Authority in the
amount of (i) until the expiration of the Fifth Annual Period, the sum of Five Hundred Thousand
Dollars ($500,000), (ii) until the expiration of the Tenth Annual Period, One Million Dollars
($1,000,000) and (iii) during each Annual Period thereafter, the aggregate amount equal to the
WTC Minimum Fees for such Annual Period plus the amount of the WTI'C Minimum Fees for the
next Annual Period. The form and terms of such letter of credit, as well as the institution issuing -

.. it, shall be subject to the prior and continuing réasonable approval of the Port Authority. A form
" of such letter of credit acceptable to the Port Authority as of the date of this Agreement i3
 attached as Exhibit "K" to the WTC Fiber Backbone Agreement, and is hereby incorporated by

reference herein and made a part hereof, Such letter of credit shall provide that it shall continue

* throughout the WTC Term and for a period of not less than six (6) months thereafter; such
. continuance may be by provision for automatic renewal every two years or by substitution of a

subsequent reasonably satisfactory letter. Upon notice of cancellation of a letter of credit, the

- Permittee and BRAM agree that uniess; by a date twenty (20). days prior to the effective date of

carcellation, the letter of credit is replaced by security in the amount required in accordance with

_ paragraph (a) of this Section or another letter of credit reasonably satisfactory to the Port

Authority, the Port Authority may draw down the full amount thereof and thereafter the Port -
Authority will hold the same as security under paragraph (g} of this Section. Failure to provide
and maintain such letter of credit at any time during the WTC Term which is valid and ayailable
to the Port Authority including any failure of any banking institution issuing any such letter of
credit previously accepted by the Port Authority to make one or more payments as may be

© provided in such letter of eredit, shall be deemed to be a breach of this Agreement on the part of

the Permittee. Upon acceptance of such letter of credit by the Port Authority, and upon request

by BRAM made thereafier, the Port Authority will return any Security Deposit theretofore made
under and in accordance with the provisions of paragraph (a) of this Section. BRAM shall have
the same nghts to receive such deposit during the existence of a valid letter of credit as it would |

- have to receive such sum upon expiration of this Agreement and fulfillment of the obligations of

BRAM under this Agreement. If the Port Authority shall make any drawing under a letter of
credit held by the Port Authority hereunder in accordance with the terms hereof, the Permittee

* shall cause BRAM to, on written demand of the Port Authority and within two (2) Business Days

thereafter, to bring the letter of credit back up to its full amount. After the expiration of earlier

. termination of the WTC Term, and upon the conditions that the Perxmttcc or BRAM shall then

be in no way in default under any part of this Agreement and there shall not be any unpaid
claims or demands (including estimated damages) by reason of any previous default or breach
by the Permittee or BRAM of this Agreement or any part thereof, and upon written request

- therefor by the Permittee or BRAM, the Port Authority shall promptly return the letter of credit
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to BRAM. After the expiration or earlier tc:mmét:on of this Agrcezilcnt with respect to any

* individual building within the WTC Facility, and upon the canditions that the Permittee or

BRAM shall then be in nio way in defanlt under any part of this Agreement and there shall not be
any unpaid claims or demands (including estimated damages) by reason of any previous default
or breach by the Permittee or BRAM of this Agreement or any part thereof, and upon written
request therefor by the Permittee or BRAM, the Port Authority shall promptly consent in writing -
to a pro rata reduction of the amount of the letter of credit (based on the total rentable square
footage in such building compared to the total rentable square footage in the WTC). - °

()  Noaction by the Port Authonty pursuant to the terms. of any letter of

‘ prcd:t, or receipt by the Port Authonty of funds from any bank issuing any such letter of credit,

shall be or be deemed to be a waiver of any default by the Permittee or BRAM under the terms

~ * of this Agreement and all remedies under this Agreement of the Port Authority consequent ipon
such default shall not be affected by the existence of or a'recourse to any such letter of credit.

(d)  ThePort Authorify shall, on or before the execution of the Net Lease (as
hereinafter defined), and subject to the terms of Section 16 hereof, transfer and assign to the Net

" Lessee all of the Port Authority's right, title and interest in and to the security deposit or letter of

credit paid er issued to the Port Authority under this Section, and shall pay any cash or bonds
constituting the security deposit to the Net Lessee. In the event of a Foreclosure (as hereinafter -
defined), the Net Lessee shall transfer and assign to the Lender (as hereinafter defined).all of the
Net Lessee's right, title and interest in and to the security deposit or letter of credit paid or issued
to the Net Lessee under this Section, and shall pay any cash or bonds constituting the sccunty
deposit to the Lender.

" Section 14. No Brokei'

The Permittee represents and warrants that no brokcr has been concerned in the

' neéotlatxon of this Agreement or the implementation of the WTC Fiber Backbone System

hereunder, inéluding but not limited to the establishment of fees payable by the Permitiee to the
Port Authonty therefor, and that there is no broker, who is or may be entitled to be paida
commission in connection therewith. The Permittee shall indemnify and save harmless the Port

B Authority of and from any and alf claims for commission or brokerage made by any and all

persons, firms or corporations whatsoever for services in connection with the negotiation and
execution of this Agreement or the implementation of the WTC Fiber Backbone System -
hereunder, including but not hrmtcd to the establishment of fees payahlc by the Permittee to, the .
Port Authority therefor. ,

Scchon 15. Estggpcl Certificates

At any time and from time to time, within Fifteen (15) days after the Port Authority’s
request, the Permittee shall certify by written instrument, duly executed, acknowledged and
delivered, to the Port Authority or any other person or entity specified by the Port Authority as to

' the following with respect to the TNAS. Agreéement, as it is hereby and may hereafter be

extended, amended and supplemented (hereaftcr, in this Scctzon, the “Then Current .
Agreement”); : .

(i) That the 'Ihsn Current Agreement is unmodified and in full force
and effect or, if there have been modifications, that the same is in full force and effect as
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£ modified, and stating the modifications, and that there are no other agreements or
. . “understandings, whether written or oral, between the landlord and the Permittee w1th respect to
the Then Current Agreement or any Port Authority Famhty, .

(ify  The date of expiration of thc then current term of the Then Current
Agreement, and what (if any) rights of renewal, rights of cancellation, including options to
purchase, rights of first offer, or nghts of first refusal, the Permittee has,

SRR . (i) Thé amounts of mmmum fees, and all other fixed charges, payable
“. .. under the Then Current Agreement, and the date through Wthh all such fees and chargm have
- been paid in advance; ~

i ‘ ' ‘ (iv) Whether all payincnts @f any) to be made by the Port Aunthority or -
any Net Lessee (as defined in Section 16 below) to the Permittee for improvement work pursuant .
to the Then Current Agrccmcnt have been made;

{v)  Whether or not there are then msung any known sct-offs or
.~ defenses aga.mst thé enforcement of any of the agreements, terms, covenants or conditions, or
*_any modifications thereof of the Then Current Agreement, upon the part of the Permittee to be
: pcrformed or complied w1th and if so, spetnf)nng the samc, .

£

s (vi)  Whether the Permittee has sent to or rcccwcd from the landlord a.
notice of default under the Then Cun"ent Agrccmcnt, and whether the Permitiee has knowledge

. of any event which with the giving of notice, the passage of time or both would canstitute a

? . . defanlt by the landlord under the Then Current Agreement;

' (vii) The amount of any Security Deposit ot 1hc face amount of (and if
known, the available amount under) any letter of credit held by-the Part Authority or any Net
Lessee under the Then Current Agrccment; : :

(vm) Whether the Permittee has assngned the Then Current Agrecment,
if it has any nght to do so0 under the Then Current Agreement; and

~ (ix)  Swuch other matters rclahng to the Then Current Agrccmcnt as the
~Port Authonty may reasonably request. -

Section 16. Subordmauon and Non—Dlstmbancc

. {(a) (i) The TNAS Agrecmcnt, solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made
subject to an agreement of lease (as the same may be entered mto, amended and/or modified
from time-to-time, the “Net Lease”) covering aleasehold interest in and to significant portions of
the World Trade Center entered into {or to be eatered inta) by the Port Authority and a third
- party and its successors and assigns (the “Net Lessee”) on the condition that the Net Lessee shall -

execute such confirmatory instruments (the “Assumption Instruments”) as the Permittee shall

; .. reasonably require to evidence the Net Lessee’s agreement to assume the obligations of the Port

. Atithority under the TNAS Agreement (other than its obligations under Section 5(1) hereof,

; " which shall remain an obligation of the Port Authority), solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, and to confirm its receipt of the Security
Deposit or the letter of credit pursuant to Section 13 hereof, and to be further bound by the
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provisions of this Section 16. The TNAS Agreement, solely as and to the extent the TNAS
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made
subject and subordinate to the lien of any security instrument executed by the Net Lessee in
connection with a financing of the Net Lease by a bank or other financial institution (the
“Lender”), on the condition that the Net Lessee and Lender shall execute a non-disturbance
agreement with the Permittee (in form reasonably acceptable to the Permittee), as described in
Section 16(b)(i) below. The Permittee hereby agrees, upon Written notice of same by the Port
Authority, to recognize that the Net Lessee may act in substitution for the Port Authority under
the TNAS Agreement, solely as and to the extent the TNAS Agreement is applicable to the

. World Trade Center, and shall have all the rights and obligations of the Port Authority under the

TNAS Agreement, solely as and to-the extent the TNAS Agreement is applicable to the World
Trade Center, except as is specifically prowdcd below and provided that the Net Lessee shall
execute the Assumption Instmmmts .

(ii) The Port Authonty hcreby agrccs fo transfer to the Net Lmsee (as - _‘ :
applicable) thc Security Dcposxt or the letter of credit pursuant to Section. 13 hcrcof

-(iii) In thc event the Lender acqm:cs or succeeds to thc interests of the
Net Lessee under the TNAS Agreement, sclely as and to the extent the TNAS Agreement is.

* - - applicable to the World Trade Center, by means of a foreclosure, deed in lieu of foreclosure or

otherwise (“Foreclosure”), the Permittee bereby agrees, upon written notice of same by the Port

* Authority, provided the Security Deposit has been transferred to the Lender, to recognize the

Lender or its authorized designee in substitution of the Port Authority under the TNAS

- Agreement, solcly as and to the extent the TNAS Agreement is applicable to the World Trade
-Center, except as is specifically provided below and provided that the Lender shall execute such

confirmatory instruments as the Permittee shall reasonably require to evidence the Lcndcr 8 .
agreement to assume the obligations of the Port Authority under the TNAS Agreernent, solely as
and to the extent the TNAS Agreement is applicable to the World Trade Center, and to copfirm ~
Lender’s receipt of the Security Deposit. From and after such rccogmnon, the Lender shall be

' bound to the Permittee under all of the tertms, provisions, covenants and conditions of the TNAS
Apgreement, solely as and to the extent the TNAS Agreement is apphcablc to the World Trade

Center, except that Lender shall not be: (v} liable for any act or omission, or.obligated to cure

_ any defaults, of any Net Lessee or any prior lender, which occuired prior to the date the Lender’

acquired of succeeded to the interests of the Net Lessee under the TNAS Ag;rccment (w) subject
to any offsets or defenses that the Permitiee may have against any Net Lessee or any prior

- lender; (x) bound by any amendment, modification or termination of the TNAS Agreement not

executed prior to the date the Lender succeeded to the interests of Net Lessee, unless consented
to in writing by the Lender; (y) bound by any payment of any minimum or variable fee paid to .
any Net Lessee for more than the then-current calendar quarter (uniess the same is required
pursuant to the WTC Fiber Backbone Agreement); and (2) obligated to refund any security -
deposit unless actually received by the Leader or its authotized designee. The Lender shall have
no obligation, nor incur any liability to the Permitteg beyond the Lender’s then-interest in the

- World Trade Center, and the Permittee shall each lock exclusively to such interest of the Lender *

in the World Trade Center for the payment and discharge of any obligations that may be mposed
on'thé Lender under the TNAS Agreement, solely as and to the extent the TNAS Agreement 1s
applicable to the World Trade Center. -

_ (b) : (1') The Net Lessee (and any Lender which acquires the Net Lessee’s
interest through a Foreclosure) shall agree (in form reasonably satisfactory to the Permittee) to .
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“the TNAS Agreement shall be and remain in full force and effect.
- Section 19 - Counterpatts |

recognize the Permittes.and the Permittec's nghts under the TNAS Agreement and sha11 agree
that the Permittee's rights and privileges under the TNAS Agreement shall not be disturbed
during the term of the TNAS Agreement (and any renewals or extensions thereof), provided that

- the Permittee is not in default under the terms of the TNAS Agreement applicable thereto solely
as and to the exterit the TNAS Agreement is applicable to the World Trade Center, beyond any’

applicable grace period, and complies with its obligations under this Section. -

(ii) In thc event the Net Lease i3 tcnnmatcd, the Port Authonty sha]l

_ Tecognize the TNAS Agreernent as and to the extent the TNAS Agreement is applicable to the
_ World Trade Center, and shall not disturb the rights and privileges of the Penmittee under the

TNAS Agreement (and any renewals or extensions thercof), prévided that the Permittee i3 not in
default under the terms of the TNAS Agreement solely as and to the extent the TNAS Agreement

- is applicable to the World Trade Center, beyond any apphcablc grace period, and comphts with

its obhgatxons under this Section.

‘_Secﬁon 17. No Liabiligg

‘Neither the Commismonem of the Port Authority nor any of them, nor any officer, agent

. or employee thereof, shall be charged personally by the Permittee with any liability, or held

liable to it under any term or provision of this Agreement or because of its execution or
attempted execution or becanse of any breach thereof. . -

Section 18, Contnuahon in, Effect

" As hereby amcndcd, all of the terms, covenants, provisions, condxtlons and agmancnts of'

Thm Agreement may be executed in any number of countc:parts and each counterpart
hereof shall be deemed to be an original instrument, but all such comtcrpaﬂs together shall
consutute but one agreement.

Section 20 Bntire Ammnent

. This Agzmmt and the TNAS Agreement which it amends constitute the entire
agreement between the Port Authority and the Permittee on the subject matter and may not be
changed, modified, discharged or extended except by instrument in writing duly executed on
behalf of both the Port Authority and the Permittee. The Permitiee agrees that no mprdecntations
or warranties shall be binding upon the Port Authonty unless cxpmsed in writing in the 'I'NAS
Agrccment ot in this Agreement.

[TI-EB REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK_]
" [THR NEXT PAGE 1S THE SIGNATURE PAGE, 1
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N WITNESS WHEREOF the Part Authonty and the Permitiee have executed these -
r. presents, as of the date first above written.

. | THE PORT AUTHORITY OF NEW YORK
ATTEST: - - ANDNEW JERSEY

R QE REAL %SgI_E :
Seal) _

" By:

 Title;__DIRECTOR

e

NEW YORK TELECOM PARTNERS, LLC

ATTEST:

"'ﬂn/@ e

Naine:. Sharon G, Knudsen . I
. Title: Program Control Mgr. , Chief Bxtecutive Officer

o b
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EXHIBIT "A"

. I WTC Fiber Backbone Agreement
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" AGREEMENT

TELECOMMUNICATIONS NETWORK ACCESS SYSTEM

THIS AGREEMENT, made as of the 26th day of August, 1999, by
and between THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY
(hereinafter called the *Port Authority") a body corporate and
politic created by Compact.between the States of New York and New
Jersey, with the consent of the Congress of the United States of
America and having an office at One World Trade Center, .in the
. City, County and State of New York, and NEW YORK TELECOM
PARTNERS, LLC, a limited liability company organized under the
laws of the State of Delaware, having an office and place of
business at 158 Third Street, Mineola, New York 11501, -(herein-
after called the ‘Permittee") whose representative is Richaxrd J.
DiGeronimo. .

WITNESSETH, THAT:

NOW, THEREFORE, for and in consideration of the foregoing,
and of the covenants and agreements herein contained, the Port
Authorlty and the Permittee hereby agree as follows.

Sectlon 1. . Definitions

*Additional Port Authority Facilities” shall have the
meaning set forth in Section 2.

“Adjusted Gross Receipts" shall have the meaning set forth
. in’ Section 5.

‘Adjusted Gross Receipts Fee COmponent" shall have the
meaning set forth in Section 5. : . :

‘Airports" shall mean the John F‘-Kennedy International
Airport, LaGuardia Airport and Newark: International Airport,-
collectively.




“"Ancillary Towers” shall have the meaning set forth in
Section 2.

*Annual Period” shall have the wmeaning set forth in Section
5. ' . '

*Base Net Present Value Amount” shall have the meaning set
forth in Section 36.

: *Base Unamortized Capital Amount“ shall have the meaning set
forth in Section 36.

‘3351c Port Authorlty Facilities” shall have the meaning set
_forth in Section 2. :

*Basic Port Authority Facilities Construction Work
Completion Date” shall wmean the earlier to occur of: (1) the
tenth (10th) day following the date on which the Port Authority
‘has delivered certificates as provided for in Section 7(g) (i),
with respect to all of the Basic Port Authority Facilities, or
(11) the date the System at each of the Basic Port Authority
Facilities has been tested and accepted by at least one Cellular
Carrier User and one PCS Carrier User..

*Billing Periods' shall have the meaning set forth in
Section 44.

“Business Days' shall mean Mondays to Fridays, inclusive,
legal holidays excepted.

“Carrier Agreement' shall have the meaning set forth in
Section 2.

“Carrier Users” shall have the meaning sep'forth in Section

"Causes or conditions beyond the control of the Port
Authority,” shall mean and. include acts of God, "the elements,
weather conditions, tides, earthquakes, settlements, fire, acts
of Governmental authority, war, shortage or labor or materials,
acts of third parties for which the Port Authority is not
responsible, injunctlons, strikes, boycotts, picketing,

_2_‘




slowdowns, work stoppages, labor troubles or disputes of every
kind (including all those affecting the Port Authority, its
contractors, suppliers or subcontractors) or any other condition
or circumstances, whether similar to or different from the
foregoing (it being agreed that the foregoing enumeration shall
‘not limit ox be characteristic of such conditions or
circumstances) which is beyond the control of the Port Authority
or which could not be prevented or remedied by reasonable effort
apd at reasonable expense.

*Cellular Carrier Users* shall mean a Carrier User that
provides *Commercial Mobile Service~ using frequencies assigned
by the PFederal Communications Commission for cellular
telecommunications use prior to the designation of frequencies
for use by “PCS Carrier Users” (as hereinafter defined).

“Chief Engineer® shall mean the Chief Engineer of the Port
Authorlty :

“Commencement ‘Date”- shall have the meaning set forth in
Section 4.

- “Commercial Mokile Service"lshail have the meaning set--forth-.
. in 47 vU.s.c. §332°(d) (1), as the same may hereafter be amended
. from time-to-time.

-“Consumption and Demand® shall have the meaning set forth in
Section 44. :

“Covered Facilities” ghall have the meaning set forth in
Section 2.

'“Default Available Cash” shall have the meaning set forth in
Seotlon 25.

_ *Facility” shall mean- one or more facilxties owned by or
leased to the Port Authority

‘Governmental Authority” or “Governmental: Authorities" ghall
mean federal, state, municipal and other governmental
authorities, boards and agencies, except that:neither term shall
be congtrued to include The Port Authority of New York and New
Jersey. : : : o




. 25.

*Gross Receipts” shall have the meaning set forth in Section
5. .

. “Gross Receipts Fee Component” shall have the meaning set
forth in Section S.

. “Hazardous Substances” shall include, without limitation,
any pollutant, contaminant, toxic or hazardous waste., dangerous
substance, potentially dangerocus substance, noxious substance,
toxic substance, flammable, explosive, radicactive wmatexial, urea
formaldehyde foam insulation, asbestos, polychlorinated
biphenyls (PCBs), chemicals known to cause cancer or reproductive
toxicity, petroleum and petroleum products and other substances
declared to be hazardous or toxic, or the removal of which is
required, or the manufacture, preparation, production,

., generation, use maintenance, treatment, storage, transfer,
handling or ownership of which is restricted, prohibited,
regulated OF penalized by any Laws : :

*In Kind Services' shall have the meaning set forth in-
Section 16.

*In Kind Services Budgeted Amount”, ahall have the meaning
set forth in Section 16.

“Initial System Capital Cost® shall have the meaning set
‘forth in Section 8. : : :

*Initial System Construction Work~ shall have the Meaning '
set forth in Section 7.

*Initjial Term* shall have the meaning set forth in Section
4, s - = . o :

“Interim System Operator" shall have the meaning set forth
in Section 25, - -

“Laws” shall mean all laws, ordinances, orders, enactments,-
‘resolutions, rules, requirements, directives and regulations of
any Governmental -Authority now or at amy time hereafter in effect
as the same may be amended, or supplemented..

“Loan Agreement‘ shall have the meaninglsét forth in Section




“Loan Amount® shall have the meaning set forth in Section
25,

*Local Multipoint Distribution Service” shall have the
meaning set forth in 47 Code of Federal Regulations Parts 1 and
101, as the same may hereafter be amended from pime—to-time.

*Minimum Fee” shall have the meaning set forth in Section 5.

*Minimum Carrier User Annual Contribution” ghall have the
meaning set forth in Section S.

‘Minimum Paging Carrier User Annual Contribution” shall have
the meaning set forth in Section 5.

*NYUCC” shall mean the New York Uniform Commercial Code
(McKinney’s Consolldated Laws) . :

‘Objectionable Interference" shall have. the meaning set
forth in Section 46. :

“pPCS Car;ier Ugers” shall mean a Carrier User providing
Commercial Mobile Services for which a license from the Federal
Communications Commission is required in'a personal '
communications service established pursuant to the proceeding
-entitled “Amendment to the Commission’s Rules to Establish New -
Perscnal Communications Services® or any successor proceeding.,as
described in 47 U.8.C. Sec. 153 (27). : '

<‘Partial Use Cert;ficate" shall have the meaning set forth
in Section 7.

“Paging Only Carrier Agreement' shall have the meaning set
forth in Sectmcn 2. .

*Paging Carrier User" shall have ‘the meaning set forth in.
* Section 2, . .

*Person” shall mean not only a natural person, corporation
or other legal entity, but- shall also include two or more natural
persons, corporations or other legal entities acting gointly as ‘a
firxm; partnership, unincorporated assoclation, consortlum, joint
venture or otherwise

-5l




"Personal Wireless Service” ghall have the meaning set forth

in 47 ©U.s.c. §332(c) (7) (C), as the same may hereafter be amended
from time-to-time.

“Port Authority Facility” shall mean one or more facilities
owned by or leased to the Port Authority. .

“Port of New York Digtrict” shall have the meaning set forth
in N.Y. Unconsolidated Laws §6403 (McKinney).

~ “Project Lender"shali have the meaning set forth'in‘Section
25." L

*Prudent Engineering and Operating Practice” shall mean the
practices, methods and acts (including those engaged in or
- approved by engineers and operators generally with respect to
. systems the same ag or similar to the System) that in the
exercise of reasonable judgment in light of the facts. known at
"the time a.decision is made or an action is taken, would be
expected to accomplish the desired xesult in a workmanlike manner
and in compliance with applicable laws and reliability and safety
standards

*Renewal Term” ‘shall have the meaning set forth in Section
340 - ' *

“Replacement Project Lender' shall have the meaning set .
forth in Section 25.

‘Satellite-baéed-Communicationa‘Service" shall mean the ,
sexvices currently regulated under 47 Code of Federal Regulations
Part 25, -as the same may be amended fr0m time-to- time.

e

*System” ehall have the meaning set forth in Section 2.

“gystem Operationa“ shall have the meaning set forth in
Section 2.

“Taking ox Conveyance" shall have the meaning set forth in
Section 18.

*Term” shall have the - meaning set forth in Section 4.




*Tenant Alteration Application® shall have the meaning set
forth in section 7.

*Termination Amount” shall have the weaning set forth in
Section 36.

*Tower Gross Receipte” shall have Che meaning set forth in
Section 5. '

“Variable Fee” shall have the meaning set forth in Section

Section 2. ope . - Pe tee’ ts Usi

(a) (i} The Permittee shall have the right to
install operate and maintain a wireless telecommunications
network access sgystem (the “System”) at ‘the Port Authority
: Facilities specified in Exhibit A ‘annexed hereto and hereby made.
a part hereof for shared use by those wireless commﬁpications
carriers (®Carrier Users”) that have entered into, or subsequent
to this date of this Agreement enter into, a certain “Carrier
Agreement” with the Permittee, in form satisfactory to the Port
Authority, providing. for the use of the System solely for the
. purposes set forth in paragraph (c), below, and as more fully
described in the Carriex Agreement. Certain watters with respect
to the Carrier Agreement are set forth in Section 27, below. . The .
Pexmittee shall furnish the Port Authority with a true’ copy of
each fully-executed Carrier Agreement it enters into with any
Caxrier User. The Permittee shall be obligated to install,
operate and maintain the System in those Port Authority
Facilities listed on Exhibit A and designated as “Basic Port
Authority Facilities” whether or not any Carrier User or Paging-
Carrier User has agreed to use the System at such Baglc Port
Authority Facilities: The Permittee shall be obligated to
install, operate and maintain the System in one or more
additional Port Authority Facilities listed on Exhibit A and .
designated as "Additional Port Authority Facilities,” provided
however that the Permittee shall only be obligated to install .the
System, or any components therecf, at an Additional Port. -
Authority Facility when one or more Cellular Carrier Users and
one or more PCS Carrier Users have each requested to use the
System at such Additional Port Authority Facility pursuant to the -

e




terms of its Carriexr Agreement, provided however that the
Permittee shall only be obligated to install the System, or any
components thereof, (x) at the Port Authority Bus Terminal
(*"PABT*} when one or more Cellular Carrier Users (not including
Bell Atlantic Mobile) and one or more PCS Carrier Users have each
regquested to use the System at the PABT, and. (y) in the Port
Authority Trans-Hudson Corporation’s (“PATH") subterranean ox
enclosed ground rail transit tubes (as distinguished from its
rail transit lines running in open areas at ground level and all
portions of its passenger stations) when one or wore Carrierx
Users: (i) have requested to use the System in all or part of the
aforesaid PATH facilities and (ii) have agreed to pay or provide
for the payment of all of the costs of constructing the System in
all or the portion of the aforesaid PATH facilities in which the

'~ System is to be constructed. Such cobligation to install shall

pertain only to that part of the PATH facilities requested by
such Carrier Users. .The Basic Port Authority Facilities,
together with the Additional Port Authority Facilities in which
the System is installed in accordance with the provisions of this
Agreement, are sometimes hereinafter referred to as “Covered
Facilities.” Paging Carrier Users using the System only in .
connection with the operaticn of paging devices shall enter into.
a *Paging Only Carrier Agreement” with the Permittee with the
consent of the Port Authority. -

. (ii) The “Summary Basis of Design” of the System,
_including the technical standards therefor, is contained in
Exhibit B, annexed hereto and hereby made a part hereof. The
installation, operation and maintenance of the System are ,
hereinafter colleotively referred to as the “System Operations."

{b) In addition to System Operations, the Permittee
shall have the non-exclusive right to install radio transmission-
towers (“Ancillary Towers") at locations at Port Authority
Facilities as and to the extent approved by the Port Anthority in
its sole and absolute discretion. The Permittee may mount
exterior antennas on Ancillary Towers, other existing towers or
towers otherwise constructed by the Permittee as components of
the System as and to the extent approved by the Port Authority in -
ite sole and absolute discretion. ..

: (c} . The 8yatem ehall be 1nsta11ed operated and )
© .maintained by ‘the Permittee for the transmission or reception of
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wireleas telecommunications signals to or from end-user custowers
of Caxrier Users using mobile or portable devices located at the
Covered Facilities. All radio signals received or transmitted to
or by such end-user customers shall be only in the portion of the
electromagnetic radio frequency spectrum (i) described in Exhibit
C, annexed hereto and hereby made a part hereof, or (ii) now or

- hereafter allocated or assigned under federal law to a Commercial
Mcbile Service, Personal Wireless Radio Service, Local Multipoint
Distribution Service or a Satellite-Based Communicatjons Service.
In no event shall the Permittee be afforded any rights with
respect to any rooftop areas, facilities, structures or .
installations at the World Trade Center and elsewhere at the
World Trade Center, except (i) such point-to-point microwave
transmitters, receivers and other equipment installed by the
Permittee that are necessary for, and are used-only in connection
with the System and (ii) at the shopping concourse and PATH
Station levels. : .

J (@) The Permittee may install, operate and maintain as
a part of the System an egqual access. in-building backbone
facility, on a non-exclusive basis, for use by all interested
specialized wireless telecommunications service carriers offering
telecommunications sexrvices to end user -customers using mobile,
portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center towers and 'in the terminal
buildings at the Airports, subject to the consent of the.
operators of such terminals. Such in-building backbone facility
shall be used only to connect equipment utilizing the portion of
the electromagnetic radio frequency spectrum (i} identified in
-Bxhibit ¢, or (ii) now or ‘hereafter allocated or assigned under
Federal Law to a Commercial Mobile Service, Personal Wireless
Radic Service, Local Multipoint Distribution Service or a
‘Satellite-Based Communications Service. Construction of such
-backbone facility must be completed on or before the date set
forth.in subparagraph (c) (ii) of Section 7 for the completion of
- the installation of the System in such Port Authority Facility.

‘Secticn 3. ‘s Pe i 8.

and Certain Obligations

la)’ The Permittee shall operate the System so as to
. accommodate all interested Carrier Users and Paging Carrier Users
on a non-discriminatory basis (to the extent provided in Section
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3.3 of the Carrier Agreement) up to the design capacity of the
System at the locations specified in Exhibit A. The limitation
on service by Persons other than the Permittee, as set forth in
Section 17, shall be applicable throughout the Term.

(b) The Permittee shall not conduct any other form of
business activity than System Operations and shall not.own or
control any other Person or own any equity interest in any other
Person. The aforesaid restriction shall not be applicable to the
Project Lender, a Replacement Broject Lender or a Quallfied '
System Operator in connection with the performance of System
Operations by any such party, provided that in no event: ehall any
such party also be a Carrier User. . .

(c) Senior repreeentatives of the Permittee shall meet '
with Port Authority representatives monthly during the
construction of the System and quarterly thereafter (oxr at such
other times.as may be specified by the Port ‘Authority) to discuss
the financial and operational performance of the System.. At such
meetings, the -Permittee’s representatives shall discuss (i) the
impact of any changes.in the wireless conimunicatiohs industry,’
(ii) the financial and operational performance of the System, and
{iii) any steps the Permittee is taking to .assure that all
appropriate technological developments are 1ncorporated into the
System on an on-going basis and in order to comply with the
provisions of paragraph (a), above.

Section 4. = Temm

{a) The term of this Agreement shall commence on the
date £first set forth on.the first page hereof (hereinafter '
sometlmes referred to as the *“*Commencement Date") and ahal},
unlegs sooner terminated, expire on the day preceding the
fifteenth (15th) anniversary of the Commencement Date (the
*Tnitial Term')

(b)  The Permittee shall have the right to extend the
term of this Agreement (the “Renewal Term”) in accordance with
Section 34. : -

: {c) The *Term” shall mean the term cf the Agreement in -
effect at any particular time. -

s
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Section 5. Fees
I. MINIMUM FEE

(a) " (i) The Permittee shall pay to the Port
Authority a Minimum Fee separately for each Anaual Period during
the Term for the privileges described in this Agreement at the
annual rates set forth below, payable as followa:

(1) With respect to the portion of the Term from
the “Commencement Date” to the day preceding-the “Basic
Port Authority Facilities Construction Work Completion
Date,” in advance, in quarterly installments on the
Commencement Date and on the first day of each Octcber,
January, April and July thereafter, in each case.with
respect to the calendar quarter during which such date
occurs, . including any part of -such calendar quarter

- that oeccurs during the Term -and on or before the day
preceding the Basic Port Authority Facilities
Construction Work Completion Date.

(2) With respect to the portion of the Term from
and after the Basic Port Authority Facilities -
Construction Work Completion Date to the expiration

‘date of this Agreement, in arrears, in guarterly
installments commencing on the first to occur of the
last day of January, April, July and October, as the
case may be, in the calendar gquarter following the
calendar quarter during which the Basic Port Authority
Facilities Construction Work Completion Date occuxs and

- on the last day of the fixst month of each calendar
quarter thereafter, including the first said date
following the expiration.date of this Agreement, in-
each case with respect to the calendar quarter ending
on the last day of the preceding month. For example,
if the Basic Port Authority Facilities Construction
Work Completion Date occurs on January 15, the next
quarterly installment of the Minimum Fee shall be

. payable on July 31

' (11) If the. Commencement Date occurs on a day which is
Other than the flrEt day-of & calendar’ quarter, the Minimum Fee
for the portion of the calendar quarter- during which the
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Commencement Date cccurs following such date shall be the amount
of the quarterly installment described in this paragraph (a)
prorated on a daily basis. and shall be payable on the
Commencement Date. The quarterly installment of the Minimum Fee
payable during the calendar quarter in which the Basic Port
Authority Facilities Construction Work Completion Date occurs
shall not be prorated. If the Initial Term expires on a date
which is other than the day immediately prior to the first day of
a calendar quarter, the Minimum Fee for the portion of the
‘calendar quarter during which the expiration date of the Initial
Term occurs, to and including such date, shall be the amount of
the quarterly installment described in this paragraph (a)
prorated on a daily basis. If this Agreement expires on a date
which:is other than a day immediately prior to the first day of a
calendar quarter, the Minimum Fee for the portion of the calendar
quarter during which the expiration date occurs, to and including
such date, shall be the amount of the guarterly installment .
described in this paragraph (a) prorated on a daily basis.

{b} Minimum Fees are as follows

(i) For the First Annual Period, in the sum of
One Hundred Sixty-nine Thousand Eight Hundred Sixty- . ...
three Dollars and One. Cent ($169,863.01), in the amount
of Forty-three Thousand. Eight Hundred Thirty-five
Dollars and Sixty-two Cents ($43,835.62) on August 20,
1999 and in the amount of One Hundred Twenty-six
Thousand Twenty-seven Dollars and Thirty-nine Cents
($126,027.39) on October 1, 1999, without any proration
of any of the aforesaid sums or amounts pursuant to any
-other provision of this Agreement.

{ii) For the Second Annual Period, the sum of Five
Hundred Thousand Dollars and No Cents ($500 000.00) .

(1ii) For ‘the Third Annual Period the sum of
' Seven Hundred Sixty-three Thousand Thirteen Dollars and
" 8ixty-nine ‘Cents ($753 e13. 69)

(iv) For the Fouith Annual Period, the sum of One
Million Two. Hundred Fifty .Thousand Dollars and No Cents
($1,250,000.00) and for the Fifth Annual Period, the -

.sum of One Million.Two Hundred Eiﬁty Thqusaqd ppllgxs
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and No Cents (%1,250,000.00).

{v) For the Sixth Annual Period, the sum of One
Million Three Hundred Twenty Thousand One Hundred
Thirty-six Dollars and Ninety-six Cents
($1,320,136.96} .,

"(vi) For the Seventh Annual Period, the sum of One
Million Four Hundred Fifty Thousand Dollars and No -
Cents ($1,450,000.00) and for the Eighth Annual Pericd,
the sum of One Million Four Hundred Fifty Thousand
bollars and No Cents ($1,4%0,000.00), '

. {vii) For the Ninth Annual Period, the sum of
One Million Five Hundred Seventy-two Thousand Seven
Hundred Thirty-nine Dollars and Seventy Cents
($1,572,739.70).

. (viii) For the Tenth Annual Period, the sum of
One Million Eight Hundred Thousand Dollars and No Cents- .

{$1,800,000.00), for the Eleventh Annual Period, the

" sum of One Million Eight Hundred Thousand Dollars and

Ne Cents ($1,800,000.00) and for the Twelfth Annual

Period, the sum ¢of One Million Eight Hundred Thousand

Dollars and No Cents ($1,800,000.00).

(ix) For the Thirteenth Annual Period, the sum of
One Million Nine Hundred-five Thousand Two Hundred Five
Dollars and Forty-four.Cents ($1 905 205.44).

(x) For the Fourteenth Annual Period, the sum of
Two Million One Hundred Thousand Dollars and No Cents
($2,100,000.00) and for the Fifteenth Annual Period, ,
the sum of Two Million One Hundred Thouaand Dollare and
 No Cents (82,100, ooo 00). '

{xi) For the portion of the Sixteenth Annual -
Period during which this Agreement would be in efféect
if the. lessee does not exercise its right to extend
‘,this Agreement pursuvant to Section 34, below, the sum
"of One Million Three Hundred Sixty-three Thousand Five
Hundred Sixty-one Dollars and Sixty Cents

($1,363,561.60), without any proration thereof pursuant
‘to any other provision of this Agreement. : '
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{c) If the Permittee exercises its right to extend
this Agreement pursuant to Section 34, below, the Permittee shall
_pay to the Port Authority a Minimum Fee for the privileges
described in this Agreement, separately for each Annual Period
during the Renewal Term, at the annual rates set forth below, in
arrears, in quarterly installments on January 31, 2015 and on the
last day of each April, July, October and January thereafter, in’
each case with respect to the calendar guarter ending on the last
day of the preceding menth:

. (i} For the portion of the Sixteenth Annual
Period which shall fall during the Renewal Texrm, the
o sum of Seven Hundred Thirty—six Thousand Four Hundred
g Thirty-eight Dollars and Forty Cents ($736,438.40),
. ‘without any proration thereof pursuant to any other
provision of this Agreement.

(ii) For the Seventeenth Annual Peried, nhe'sum of
Two Million. One Hundred Thousand Dollars and No Cents '
{52,100, 000 00) .

'(1111 Foxr the Eighteenth Annual’ Period, the
sum of Two Million Two Hundred Five Thousand Two
Hundred Five Dollars and Forty—two Cents
(82, 205 205. 42) .

- {i¥} For the Nineteenth Annual Period the sum of
Two Million Four Hundred Thousand Dollars and No Cents
(82, 400 000.00), for the Twentieth Annual Period, the
sum of Two Million Four Hundred Thousand Dollafs and No
Cents ($2,400,000.00) . and for.the Twenty-first Annual
Period, the sum of Two Million Four Hundred Thousand
Dollars and No Cents ($2,400,000.00}.

(v) For the TWenty second Anpual Perlod the sum .
of Two Million Four Hundred Thirty-five Thousand Sixty-
eight Dollars and Forty-two Cents ($2 435,068.42} .

(vi) For the Twenty-third Annual Period, the sum
" of Two Million Five Hundred Thouaand Dollars and No
‘Cents .($2,500,000.00) -and for the Twenty-fourth Annual
Perlod the sum of Two Million Five Hundred Thousand
. Dollarg and No Cents '($2,500,000. 00} '
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{(vii) For the Twenty-fifth Annual Period, the
sum of Two Million Five Hundred Thirty-five Thousand
Sixty-eight Dollars and Forty-one Cents
($2,535,068.41) . '

{viii) For the Twenty-sixth Annual Period, the sum
of One Million S8ix Hundred Eighty-eight Thousand Two
Hundred Nineteen Dollars and Eighteen Cents
($1,688,219.18), without any proration thereof pursuant
to any other provision of this Agreement.

{d) In the event the Permittee seeks to install
portions of the System at one or more Port Authority Facilities,
or major portions thereof (such as individual airport terminals),
during an Annual Period, and the Port Authority has not made
_arrangements with the lessees or other occupants thereof to
permit the Permittee to install the System at such locations, the
Minimum Fee for such Annual Period shall be equitably adjusted.

" II. VARIABLE FEE

(a) * The Permittee shall pay to the Port Authority a

. Variable Fee for each Annual Period during the Initial Term or
the Renewal Term, aé the case may be. The Variable Fee shall be
determined by ascertaining separately for each Annual Period the
amount which ie the greater of (i) the Adjusted Gross Receipts
Fee Component or (ii) the Gross Receipts Fee Component and
subtracting from the amount thus determined the Minimum Fee
payable for.such Annual Pericd, “including, without limitation,
any applicable proration or eguitable adjustment of such Minimum
Fee. No other proration of the Variable Fee shall be applicable.

(b) (1) The Variable Fee shall be payable in
quarterly installments and computed, at the percentage rates set
.- forth below, based on the reasonably determined projection of the
amount to be due for the entire Annual Period prepared by the '
Permittee and approved by the Port Authority, -such approval not
to be unreasonably withheld, not later than sixty (60} days prior
to the commencement of each Annual Periocd:. The Variable Fee.
shall be payable for each Annual Period in equal quarterly
installments on the last day of January, April, July and October,
" in each case with respect to the cdlendar quarter ending on the’
last day ‘of the immedidtely preceding calendar month (for
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example, the Variable Fee shall be payable on. July 31 for the
calendar quarter April 1 to June 30) and for every calendar
quarter or part thereof thereafter in any Annual Periocd during
the Initial Term or the Renewal Term as the case may be. '

(iil) within sixty (60) days following the end of
each Annual Period the Permittee shall compute the actual amount
of the Adjusted Gross Receipts Fee Component and the Gross
Receipts Fee Component for the Annual Period and compute the
Variable Feée based on the greater of the Adjusted Gross Receipts
Fee Component or the Gross Raceipts Fee Components. In the event
the actual Variable Fee shall exceed the total of the quarterly
installments actually paid by the Pexrmittee with respect to .such
Annual Period, the Permittee shall pay to the Port Authority the
difference between the actual Variable Fee for the preceding
Annual Period and the total of the said quarterly installments
paid by the Permittee. In the event the total of the said
quarterly installments paid by the Permittee to the Poxrt = .
Authority shall exceed the actual Variable Fee for the preceding
Annual Period, the Port Authority shall pay the amount of such.
excess to the Permittee. In either such case, the required
Payment shall be made not later than ten (10) business days
following the date of the notice from the Permittee .to the. .Port.
Authority setting forth its computation of the actual Variable
Fee for the immediately preceding Annual Pericd.

III. ADDITIONAL FEES

(a) In addition to all other fees payable under this
Agreement, the Permittee shall pay to the Port Authority an
Additional Fee which shall be determineq by ascertaining
Separately for each Annual Period the amount determined in
accordance with paragraph {c) below. No proration of the
Additional Fee shall be applicable. ‘ :

(b) The Additional Fee shall be payable, in quarterly
installments ‘and computed at the percentage rates set forth :
below, based on the reasonably determined projection of the

- amount to be due for the entire Annual Period prepared by the
Permittee and approved by the Port Anthority, such approval not .
to be unreasonably withheld, .on the last day of each January, .
April, July and October in each case with respect to the calendar
quarter ending on tha last day of the immediately preceding .
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calendar month (for example, the Additional Fee shall be payable
on July 31 for the calendar quarter April 1 to June 30) and for
.every such calendar quarter or part thereof thereafter occurring
during the Initial Term or the Renewal Term as the case may be.
In the event the actual Additional Fee shall exceed the total of
the quarterly installments actually paid by the Permittee with
respect to such Annual Period, the Permittee shall pay to the
Port Authority the difference between the actual Additional Fee
for the preceding Annual Period and the total of the said
quarterly installments paid by the Permittee. 1In the event the
total of the said quarterly installments paid by the Pexmittee to
the Port Authority shall exceed the actual Additional Pee for the
preceding Annual Periocd, the Port Authority.shall pay the amount
of such excess to the Permittee. 1In. either .such .case, the
required payment shall be made not later than ten .(10) business
daya following the date of the notice from the Permittee to the
Port Authority setting forth its computation of the actual
Additional Fee for the immediately'precedinghﬁnnual Period.

(c) The Additional Fee for each Annual Period shall be
the sum of: o .

(1) Fifty-five percent (55%) of World Trade
Center Towers and Alrports Adjusted Groas Receipts,
plus

(ii) Eighty Percent (80%) of Tower Gross
Receipts o . :

v, MINUTES OF 'USE (‘MOU'S} CHARGES BY THE PERMITTEE v

The Permittee shall, in:addition;to_charging Carrier Users
fixed fees for usage of portions-of the System,-charge each
Carxier User a fee based upon its usage of the System in excess.
of a threshold amount, such fee initially to be established on an
MOU basis, it being understood that such methodology may be .
modified with the prior written consent of the ‘Port Authority.
The said fee shall be within the range set forth in the form of
Carrier Agreement attached hereto, hereby made a part hereof and -
marked *Exhibit D,” unless the Port Authority shall consent to a
wodification thereof. . The Permittee may, on a. fair, reasonable
‘and : non-discriminatory basis, - offer Carrier Users an opportunity
to obtain a discounted rate ‘for such MOU’'S on, a.pra-pai@ wyse it
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or lose it,” basis, subject to the prior written approval of the
Port Authority of a range and structure of discounts, to be

proposed by the Permittee, such approval not to be unreasonably
withheld

V.‘ FEE RELATED DEFINITIONS

*Adjusted Gross Receipts" for each Annual Period shall mean
Gross Receipts less the sum of the following:.

.~ (1) For a management fee

For the First Annual Period and the Second Annual
Period, the sum of Three Hundred Thousand Dollars and
Nb.Cents ($300,000.00);

'For the Third Annual Period and each Annual Period

thereafter during the Initial Terw; the sum set forth.

 above, plus an additional amount equal to the greater
of: (x) an amount equal to the product obtained by
multiplying the sum set forth above by a fraction the
numerator of which shall be the number of points, or

" major fraction thereof, that the Consumer Price Index
published for the December immediately preceding such
'Annual Period has increased over the Corisumer Price
Index published for December, 1999, and the denominator:
of which shall be the Consumer Price Index published _
for December, 1999 (the “CPI Adjustment Amount”} or (y)

" the CPI Adjustwent Amount determined in accordance with
this subparagraph for the preceding Annual -Period.

For the purposes of thig Agreement; the texm.
“Consumer Price Index” shall mean the Revised Consumer
Price Yndex for All Urban Consumers (CPI-U), New York-
Northern New Jersey-Long Island (NY-NJ-CT}, All Ttems,
unadjusted 1982-1984-100 published by the Bureau of
Labor Statistics of the United States Department of -
Labor. "'In the event that: (a) the base pericd of 1982-
198¢ for the Consumer Price Index is at any time

' hereafter changed to any other.period, then the

" Consumer Price -Index for:any calendar month of December,
- used for purposes of this Agreement shall be recomputed
* -accordingly;.or’ {b) the Consumer Price Index is not in
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publication at a time when its use is required
hereunder, then the Port Authority shall select and
apply a similarly comparable index in determining the
additional amounts payable pursuant to this
subparagraph (i) and pursuant to subparagraphs (ii) anda
(111), below.

(ii) For .an administrative and professional fee to
cover (1) customary accounting and legal services, (2}
administrative services, including any expenses associated
with a trustee providing the independent -auditing of minutes
of use by Carrier Users, and {3) other miscellaneous
expenses, including office expenses such as yent, computers
and other supplies: C

For the First Annual Period and the Second Annual |
Period, the sum of Two Hundred Twenty-five Thousand
Dollars and No Cents ($225,000.00}; =

For the Third Annual Period and each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount equal to the. greater
of: (x) the CPI Adjustment Amount.or (y) the CPI
2djustment Amount determined in accordance with
subparagraph (i), above, for the preceding Annual
Period

"(1ii) For é‘réplacement reserve:

For the First Annual Period @nd the Second Annual
Period, the sum of One Hundred Thousand Dollara and No
Cents ($100,000.00);

For the Third Annual Period and each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount equal .to the greater
of: (x) the CPI Adjustment Amount or (y)} the CPI

- Adjustment Amount determined in accordance with
subparagraph (i), above, for the preceding Annual -
Period. any unexpended replacement reserve shall
constitiute ‘Gross Receipts during the Annual Period in
which this Agreement expires or is sooner terminated.
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{(iv) The annual amortization, over the Initial Term,
of amounts paid by the Permittee in connection with its
acquisition of rights of access and use, as approved by the
Port Authority, pursuant to Section 6{b) of this Agreement.

{v} Amounts paid by the Permittee in each Annual
Period for debt service (but not including debt service on
any "Non-Recurring Capital Amounts,” as hereinafter
defined), provided however that in no event shall the total
amount of the principal of the debt on which the debt
service qualifies for a deduction under this .clause (v)
.exceed the sum of Three Million Five Hundred Thousand
sDollars and No Cents ($3,500,000.00) and the interest rate

. ©on such debt shall be not greater than twelve percent (12%)
‘per annum or such lower annual rate obtained by the
Permittee. '

(vi) Amounts paid by the Permittee in each Annuzl
Period to wnaffiliated third parties (unless otherwise
Ay consented to by the Port Authority) for engineering services
%%F in connection with the Initial System Construction Work
(during the First and Second Annual Pericds only), System
maintenance, monitoring, fiber optic carriage and insurance,
all to parties and under agreements approved by the Port
Authority

(vii) For transaction costs associated with the
negotiation and execution of 'this Agreement, for the First
Annual Pericd, only, the sum of One Million Dollars and No
-Cents (§1,000,000.00).

In the event the expiration of the Initial Term or the
Renewal Term, as the case may be, shall occur on a day other than
last day of an Annual Period, the amounts to be deducted from
"Gross Recelpts 1n subparagraphs . (i}, (i1), (iii) and (iv), above,
shall be prorated-on a daily basis. '

‘Adjusted Gross Receipts Fee CQmponent' shall mean:

(1) For each Annual Period during the Initial
Terms: - F;fty Percent (50%) of Adjueted Gross Receipts.

(2i For the Fifteenth hnnual Period (the Annual
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Period during which the Renewal Term occurs): Fifty-
three and one-half Percent (53.5%) of Adjusted Gross
Receipts.

'(3) For each Annual Period thereafter oécurring
during the Renewal Term: Sixty Percent (60%) of
Adjusted Gross Receipts.

5%:; *Annual Period* shall mean one calendar year commencing
on January 1 and ending on December 31. The period from the
Commencenent Date to the next occurring December 31 shall be the
Pirst Annual Period and the next Annual Period from January 1 to
December 31 shall be the Second Annual Period and so forth..

*Grose Receipts” shall mean all monies :received or. .
receivable (unless and until any amount is deemed to be
uncollectible in accordance’ with generally accepted accounting
principles)} by the Permittee for sales made or services rendered
through the System including without limitation for the
‘transmission of communications signals originating on, .
terminating on or carried through any portion of the System.
Gross Receipts shall include all revenues (but not debt incurred-
by the Permittee} except for any sums collected and paid out for
any sales tax, direct excise tax or other similar tax or any
governmental or regulatory fees or any other pass-through or
ancillary fees that the Permittee is required by law to collect
and upon which the Permittee derives no revenue or profit. Gross
Receipts shall not include Tower Gross Receipts or World Trade
Center Towers and Airports Gross Receipts, nor shall Gross
Receipta. include (a) “entrance fees” paid by Carrier Users in an
amount not to exceed $500,000.00 per Carrier User, or (b} any
other non-recurring payments made by Carrier Users to the
Permittee that are (i) properly allocable, with the concurrence
of the Port Authority, to the capital construction ‘of portions of
‘the System, (ii) are in addition to sums otherwise due to the.
Permittee from the Carrier Users for the use of the System and
(11i) are expended by the Permittee prior to the end of the
second Annual Period following the Annual Period in which such
“payments are made' (such amounts being herein referred to as “Non-
Recurring Capital Amounts”}. Any such payments to -the Permittee
‘not so expended by the Permittee shall be deemed Gross Receipts .
in the Annual Period immediately following tlhe expiration of such.
second Annual Periocd. |

-21-



file:///uitil

“*Grose Receipts Fee Component” shall mean:
(i) For each Annual Period during the Initial Term:

. (1) For the First Annual Period, the Second
Annual Period and the Third Annual Period' Zexro Percent
(0%) of Gross Receipts.

{2) For the Fourth Annual Pericd, the Fifth
_Annual Period and the Sixth Annual Period: Fifteen
Percent (15%)of Gross Receipts.

_ (3) For the Seventh Annual Period, the Righth
Annual Period and the Ninth Annual Period: Eighteen
Percent (18%) of Gross Receipts.

(4) . For the Tenth Annual Period, the Eleventh
Annual Period, the Twelfth Annual Period and the
Thirteenth Annual Period: Twenty Perxcent (20%) of Gross.
Receipts.

() .For the Fourteenth Annual Period, the
Fifteenth Annual Period, the Sixteenth Annual Period
and each Annual Period thereafter through the
expiration date of this Agreement, if this Agreement is
not extended pursuant to. Section 34 below: Twenty-five
Percent (25%) of Gross Receipts. -

(ii) . For each.Annual Period_during the Renewal Term:

(1] For the Sixteanth Annual Pericd; the
Seventeenth Annual Period and the Eighteenth Annual
Period: Twenty-five Percent (25%) of Gross Receipts.

'(2) ‘For the Nineteenth Annual Period, the
Twentieth Annual Period, the Twénty-first Annual
Period, the Twenty-second Annual Period, the Twenty-
third Annual Period, the Twenty-fourth Annual Pexiod,
the Twenty-fifth Annual Period,.the Twenty-sixth Annual
~Period-and ‘each Annual Period thereafter through the

expiration date of .this Agreement: Thirty Percent (30%)
. of ' Gross . Receipts,: )
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*Tower Gross Receipts” shall mean all monies received
or receivable (unless and until any amount is deemed to be
uncollectible in accordance with generally accepted accounting
principles) by the Permittee for the mounting or use of antennas
which do not comprise any part of the System on Ancillary Towers
or existing towers. Tower Gross Receipts shall include all
revenues from the mounting or use of antennas as aforesaid except
for any sums collected and paid out for any sales tax, direct
excise tax, real estate tax, pexrsonal property tax or other
similar tax or any governmental or regulatory fees or any other
pass-through or ancillary fees that the Permittee iz required by
law to collect and upon which the Permittee derives no revenue oxr
profit. Tower Gross Receipts shall not include monies receiyved
by the Permittée at any time in connection with antennas which
are installed on a tower within thirty (30) days after the
completion of construction of such tower by the Permittee; wonies
received in counection with such antennas shall instead be Gross
Receipts.

‘World Trade Center Towers and Airports Gross Receipta*
shall mean all monies received or receivable in an Annual Period
(unless and until any amount is deemed to be uncollectible in
accordance with generally accepted accounting principles) by the -

.Permittee for the use, by all specialized wireless

. telecommunications service carriers offering telecommunications
+wservices to end user customers using mobile, portable or fixed
wireless devices in offices and nearby areas at the Port
Authority World Trade Center Towers and in the terminals at the
Airports; of the in-building fiber optic backbone facility to be
installed by the Permittee, pursuant to the provisions of -
paragraph (d) of Section 2, in the World Trade Center Towers

. (excluding the shopping concoursé and PATH Station levels) and in
the terminals at the Airports. World Trade Center Towers and
Airports Gross Receipts shall include all revenues from the use
. of the in-building fiber optic backbone facility as aforesaid
exéept for any sums collected and paid out for any sales tax,
direct excise tax, real estate tax, personal property tax or-
other - ‘similar tax or any governmental or regulatory fees or any .
other pass- through or ancillary fees that the Permittee is

" required by law to collect and upon which the Permittee derivea
no revenue or profit.. -
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"World Trade Center Towers and Alrports Adjusted Gross
Receipts” sghall wmean, for each Annual Period, World Trade Center
Towers and Airports Gross Receipts reduced by the sum of: (i)
Five Percent (5%) of World Trade Center Towers and Airports Gross
Receipts for guch Annual Period (which represents an allowance
for administrative costs), (ii) the annual amortization, over the
remainder of the Initial Term, of capital expenditures not
financed by debt and made by the Permittee for the purposes set
forth in clauge (iii), below, and (iii) the amounts of principal
and interest due and payable by the Permittee during such Annual
Period that are properly allocable to debt incurred by the
Permittee for the installation by the Permittee of an in-building
fibersoptic backbone facility in the World Trade Center Towers
and in the terminals at the Airports, for use by all specialized
wireless telecommunications service carriers offering
telecommunications services to end user customers using mobile,
_portable or fixed wireless devices in offices and nearby areas at
the Port huthority World Trade Center Towers (excluding the .
shopping concourse and PATH Station levels} and in the terminals
at the Airports.

Section 6. Leases of Facilities

(a) The Permittee hereby acknowledges that certain of
the Facilities operated by the Port Authority are 'leased by the
Port Authority from third parties and that the permission granted
-hereunder with respect to any such Facility shall ‘in .any event
terminate with the expiration or terwmination of the Port
Authority’s lease for such Facility The Port Authority has
- delivered to the Pertiittee true and correct copies of an
agreement with the City of New York for the lease of John F.
Kennedy International Airport and an agreement with the City of
Newark for the lease of Newark International Alrport.

(b} . In the event the lease or other agreement pursuant
to which the Port Authority operites one or more of the Port.
Authority Facilities is terminated or expires, title to and..
ownership of the portion or portions of the System located at -
such Port Authority Facility shall thereupon .vest -in the .
Permittee without any further -act or deed by- the\Permittee.; Upon
such termination or expiration, the Minimum Fee -shall be
equitably abated., If the Port Authority reacquires a leaaehold
interest in, a right to operate or manage, or title to or
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ownership of such Port Authority Facility after such terminatijon
or expiration, and provided the System is then operable or can be
made operable by the Permittee within twelve (12) months after
such reacquisition, then this Agreement, and the Permittee’s and
the Port Authority’s rights and obligations thereunder, shall be
reinstated with respect to such Port Authoxity Facility for the
balance ‘of the Term without any further action or deed by the
Permittee.

{c) (i) The Permittee hereby Further acknowledges
that portions of the Facilities where System Operations may occur
are now or in the future way be under lease or permit from the
Port Authority to third parties for their occupancy -and use and

that the Permittee, by independent arrangement- with such third
' partiea, shall use commercially reascnable efforts. to acquire the
right or rights of access and use in such areas as are necessaxy
for System Operations in instances in which such rights of access
. and use are not reserved to the Port Authority under the terms of
_such leases or permits, and as a component of such independent
arrangements, the Permittee must use commercially reasonable
efforts to arrange with such third parties for the supply to. the
Permittee of the facilities, utilities and sexrvices it may .
require for use in connection with System Operations, including:
without limitation and without limiting the applicability of
.Section 7, below, the installation of any telecomriunications,
electrical or other wires,: conduits, ducts and pipes.

(ii) The Port Authority has made and hereby makes
no representation or warranty as to the location, size, adequacy,
suitability or availability of any facilities, utilities or
services to be used by the Permittee in the exercise of its
privileges under this Agreement. To--the best of the: Port
Authority’s knowledde as of the date of the execution of this
Agreement, no material restrictions on the. Permittee 8 access to
or use of those portions of the Port Authority Facilitiee whexe
the System is proposed to be installed by the Pexmittee, as
described in the Summary Basis of Design attached hereto as
Exhibit B, are contained in any lease or permit from the Port ..
Authority to any third party except for the interior and the
exterior of the passenger terminals at each Airport (it being -
understood and agreed that for:purposes hereof, .the Port
Authority’e kiowledge coneists solely of the actual knowledge
following due inquiry, of those.Port Authority employees having
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primary responsibility for the implementation of the Port
Authority’s cbligations under this Agreement}. Upon the request
of the Permittee, the Port Authority will use commercially
reasonable efforts to identify to the Permittee representatives
of third parties with whom the Permittee may discuss independent
. arrangements for the rights of access to and use of those
portions of the Port Authority Facilities where System Operations
may occur that are under lease or permit to such third parties.
The Port Authority will use commercially reasonable efforts to !
assist the Permittee in the Permittee's efforts to obtain the
rights of access and use as described above, and in connection
therewith and as an accommodation to the Permittee, will not
require, and will use commercially reasconable efforts to ensure
that .such third parties will not require, the Permittee to pay
any fees or charges to such third parties as a condition to
obtaining such rights of access and use. The Port ‘Authority
shall reimburse the Permittee for .any such fees or charges that
are reasonably paid by the Permittee following consultation with
the Port Authority. '

(iii) In the event of the expiration or earlier
termination of any independent arrangement between the Permittee
and a third party providing for rights of access and use to those
portiona of Port Authority Facilities where System Operations may
occur, the privilege granted under this Agreement ‘shall be
suspended with respect to the areas covered by such independent
‘arrangement until a new independent arrangement can be .
established and the Minimum Fee shall be equitably adjusted as
provided in Section 5 I.{d). 1In the event of any inconsistency
.between the terms of any sich independent arrangement with a
third-:party, as aforesaid, and the terms of this Agreement, the
terms..of this Agreement ghall control. The Port Authority shall
use commercially reasonable efforts to reserve to jteelf for the
benefit of the Permittee any right of access or use under the
terms of any lease entered into with, or permit issued to, any .

" third party. ' -

Section 7. . m;g;mm -

(a) The Permittee shall perform, at ita sole cost and
expense, all installation work reguired. to prepare- each Port e
Authority Facility where the Permittee is to conduct 3ystem o
Operations for the Perm;ttee'e operations, including installing
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all transmitters, receivers, cables and other equipment and the
construction of all assoclated improvements appurtenant to. the
operation of the System, provided however that the Permittee
shall have no obligations with respect to the installation of

'~ pProprietary base station equipment for the exclusive use of
individual Carrier Users, as provided in the Carrier Agreement
(the work described in this Section being hereinafter referred
to, separately with respect to each Port Authority Facility, as
the *Initial System Construction Work").

(b} (1} The Permittee shall be responsible at its
s0le expense for retaining all architectural, engineering and
other ‘technical consultants and services as may.be directed by
the Port Authority and for developing, -completing and submitt;ng
brocedures for the installation of all equipment .and. the -
construction of all improvements appurtenant to the operation of
the System. Prior to retaining any architect, professional
engineer or other technical comsultant in connection with the
Initial System Construction Work the name or names of said
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
- Port Authority shall have the right to disapprove any architect,
. professional engineer or other technical consultant who may be
unacceptable to it. The Port Authority shall approve in advance
the Permittee’'s contract with each such architect, professional
engineer or other technical consultant. The Port Authority
hereby approves any retention by the Permittee of Andrew .

- Corporation, RCC Consultants, LGC Wireless and Allen Telecom

(11) (1) Prior to the commencement.of.any Initial
Bystem Construction Work at any Port Authority Facility, the
Permittee shall submit to the Port Authority for its. approval a
Tenant Alteration Application (hereinafter, - “Construction = .
Application”), .in the form supplied by the Port Authority, and
containing such terms and conditions as the Port Authority way
include, setting forth in detail by appropriate plans and
specifications the Initial System Construction Work the Permittee
Proposes to perform at such Port Authority Facility and the
manner of and time periods for performing such work. The data to
be supplied by the Permittee shall identify separately each of
the items constituting the Initial System Construction Work and
shall describe in detail the improvements, fixtures, equipment,
and systems to be installed by the Permittee. The plans and
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specifications to be submitted by the Permittee shall ke in
sufficient detail for a contractor to perform the Initial System
Construction Work and shall bear the seal of a qualified
architect or professional engineer who shall be responsible for
the administration of the Initial System Construction Work in
accordance with the Port Authority's requirements. The Permittee
may submit a single Construction Application for each Port
Authority Facility. Alternatively, the Permittee may submit one
or more separate Construction Applications comprising only a
portion of the Initial System Construction Work at such Port
Authority Facility. All Construction Applications shall be
submitted in compliance with the requirements set forth above in
this paragraph. Any Construction Application that covers less
than-an entire Port Authority Facility shall cover an integrated.
functional portion of the Initial System Conatruction Work at-
such Port Authority Facility which, when complete, will function
to provide service to Carrier Users and the public without being
-dependent on any other portion of the Ipitial System Construction
‘Work not yet completed. "The Permittee may submit a Construction
Application covering a portion of the Initial System Construction
Work which the Port Authority shall have. approved by pxior
written notice to the Permittee as eligible for inclusion in a

separate Construction Application. In connection with-the -review ..

by the Port Authority of the Permittee's submissions under this
Section, the Permittee shall subwmit to the Port Authority, at the
Port Authority's request, such additional data, detail or :
information as the Port Authority may require for such review.
Following the Port Authority's receipt of the Permittee's
Construction Application, the Port Authority shall give its
written approval or rejection thereof, or“shall request such
modifications thereto as the Port Authority may find necessary or
appropriate. The Permittee shall not engage any contractor or
permit the use of any subcontractor unless and until each esuch
contractor oxr subcontractor, and the contract such contractor or
subcontractor is operating under, have been approved by the Port
Authority. The Permittee shall include in any such contract or
subcontract. such provisions as are required pursuant to the
provisions of this Agreement and the Construction Application -
approved by the Port Authority, including, without limitation
thereto, provisions regarding labor harmony. The Permittee has
engaged Andrew Corporation and LGC Wireless Inc. as its .
contractors, and the Pprt Author;ty hereby approves such
engagement. The Port Authority hereby approves for retenbion by
such contractors, ag subcontractoxrs, the following firms: None
Listed).
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(2) The Port Authority shall review each
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish its
comments regarding the same to the Permittee within twenty (20)
business days after its receipt thereof. The Port Authority will
review and comment on any corrected, modified or amended plans
and ppecifications resubmitted to the Port Authority by the
Permittee within fifteen (15) business days after receipt of any
such resubmission. The total of the number of business days
actually required by the Port Authority for the review of all
submissions and resubmissions of the Permittee’s Construction
Applications and plans and specifications for the Initial System
Construction Work and the total of the-number of business days
allocated in the first two sentences. of this paragraph to each
separate Construction Application computed for all such reviews
of the Permittee’s submissions and resubmissions of all
Construction Applications and plans and specifications for the
Initial System Construction Work shall be separately ascertained
--and each of such total number of business .days shall be used in
determining whether the Permittee is entitled to a credit against
its payment obligations under this Agreement. as provided for in
subparagraph (g) (iii), below. :

{iii) (1) The Permittee hereby assumes the
‘rigk of loss or damage to all of the Initial System Construction
Work prior to the completion thereof and the risk of loss or
damage . to all property of the Port Authority, its lessees and
permittees arising out of or in connection with the Initial
System Construction Work. In the event of-any such.loss or
damage, the Permittee.shall ‘forthwith repair, replace and make
good the Initial System Construction ‘Work and.the.property cf the
pPort Authority, its lessees and permittees. 'The Permittée shall,
and shall require each of its contractors to indemnify the Port
Authority and its Commissioners, officers, agents and’ employees
from and against all claims and demands, just or unjust, by third
persons (including the Commissioners, officers, agents and.
employees of the Port Authority) against the Port Authority and
its Cowmissioners, officers, agents and employees, arising or
alleged to arise out of the performance of the Initial System
. Construction Work or based upon any of the risks assumed by the
Permittee in this Agreement or any breach hereof, and for all
loss and expense incurred by it and by them in the defense,
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settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for personal injury or for
Property damage, direct or consequential, whether they arise from
acts or omissions of the Permittee, any contractors of the
Permittee, the Port Authority, third persons, or from acts of God
or the public enemy, or otherwise, excepting only claims and
demands which result solely from the gross negligence or willful
misconduct of the Port Authority subsequent to commencement of
the Initial System Construction Work; provided however, the
Permittee shall not be required to indemnify the Port Authority
where indemnity would be precluded by Section 5-222.1 of the
General Obligations Law of the State of New York. The Permittee
shallucause each such contractor and subcontractor to obtain and
waintain in force such insurance coverage and performance bonds
as the Port Authority may specify, including, without limitation,
a contractual liability endorsement to cover the indemnity '
obligations assumed by the Permittee pursuant to the provisions
of this Section.

(2) If so directed, the Permittee shall
at ite own expense defend any suit based upon any claim or demand
described in subparagraph (1) above (even if such suit, claim or
demand is groundless, false or fraudulent}, and in handling such
it shall not, without obtaining express advance permission from
the General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the
person of the Port Authority, the immunity of the Port Authority,
its Commissioners,. officers, agents or employees. the -
governmental nature of the Port’ Authority or the provision of any
statutes respecting suits against the Port Authority. The
Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the
reasonable costs of investigation. The Permittee shall not be
liable for any settlement of any action, proceeding or suit,
which gettlement is effected by the Port Authority without the
- prior written consent of the Permittee, which shall not be -
unreasonably withheld. 1If the Permittee shall not grant its
consent as provided above, such action, proceeding or suit shall
thersafter be defended by the Permittee, at its sole cost and
expense, subject to .the .limitations set forth above in this
subparagraph (2). ' ’
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{(iv) The Initial System Construction Work shall
be performed by the Permittee in accordance with the Construction
Application and final plans and specifications approved by the
Port Authority, shall be subject to inspection by the Port
Authority during the progress of the Initial System Construction
Work and after the completion thereof, and the Permittee shall
upon direction from the Port Authority to do so, stop the
performance of any portion of the Initial System Construction
Work which is not being performed in accordance with the above
and redo or replace at its own expense any Initial System
Construction Work not done in accordance therewith. - The
Permittee shall also supply the Port Authority with “as-builtv
drawings in such form and number as are re¢asonably requested by
the Port Authority and the Permittee .shall. keep said drawings
current during the Term. No changes or modifications to any
Initial System Construction Work shall be made without the- prior
consent of the Port Authority. :

(v} BAny dispute between the Port Authority and
the Permittee regarding whether or not any Construction _
Application submitted by the Permittee should be approved by the
Port Authority, shall be handled pursuant to Section 26 of this
Agreement - ) -

(vi) The Permittee shall pay or cause to be paid
. all claims lawfully made against it by its contractors,
subcontractors, material suppliers and workers, and all <¢laims
lawfully made against it by other third persons arising out of or
in connection with or because of the performance of the Initial
System Construction Work, and. .shall. cause its ceontractoxrs and
subcontractors to pay all.such claims lawfully. made: against them,
provided, however, that nothing:herein.contained shall be
construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, wmaterial supplier or worker
or other person and no such claim.shall be considered to be an
obligation of the Permittee within the meaning of this Section
unless and until the same shall have been finally adjudicated.
The Permittee shall use.commercially reasonable eéfforts to.
resolve any such claims and shall keep the Port Authority fully
informed of jits actions with respect: thereto. ‘Without limiting

- the generality of the foregoing, all of the Permittee’s
construction contracts shall provide as follows: “If (1) the
Contractor fails to perform any of its obllgations undexr this
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Contract, including its obligation to pay any claims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arigses out of or in connection
with the performance of this Contract, (2) any claim (just or
unjust) which arises out of or in connection with this Contract
is made against the Permittee, or (3} any subcontractor under
this Contract fails to pay any claims lawfully made against it by
any material supplier, subeontractor, worker or any other third
person which arise out of or in connection with this Contract or
if in the Permittee’s opinion any of the aforesaid contingencies
is likely to arise, then the Permittee shall have the right, in
its discretion, to withhold out of any payment {(final or
otherwise and even though such payments have already been ..
certified as due) such sums as the Permittee may deem ample to -
protect it against delay or loss or to assume the payment of just
claims of third persons, and to apply such sums as the Permittee
may deem proper to secure such protection or to satisfy such
claims.  All sums so applied shall be deducted from the .

~ Contractor's compensation. Omission by the Permittee to withhold
out.of any payment, final or otherwise, a sum for any of the
above contingencies, even though such contingency has occurred at
the time of payment, shall not be deemed to indicate that the
Permittee does not intend to exercise its right with xrespect to
such contingency. Neither the above provisions for the rights of
‘the Permittee to withhold and apply monies nor any exercise or
attempted exercise of, or omission to exercise, such right by the -
Permittee shall create any obligation of any kind to such
material suppliers, subcontractors, workers or other third
persons. Until actual payment is made to the Contractor, its-
right to any amount to be paid under this Contract {even though
such ;payments have already been certified as due) shall be
.eubordinate to the rights of the Permittee under this provision.*

(c}- {i} The Permzttee shall not é;mmence any Initial
System Construction Work prior to the Commencement Date and until
the Construction Application and plans and specifications
.covering such work, have been finally approved by the Port .
Authority. The Permittee recognizes that its obligation to pay
fees, including, without limitation, thé Minimum Fee, provided,
"for in this Agreement shall commence .on the Commencement Date.
even though the Initial System Construction Wbrk has not yet then
been commenced or completed -
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(i1) Construction Application(s}) for the Initial
System Construction Work at each of the Holland and Lincoln
tunnels shall be submitted to the Port Authority within sixty
(60) days following execution of this Agreement. Construction
Application(s) for the Initial System Construction Work at each
of John F. Kennedy International RAirport, LaGuardia Airport and
Newark International Airport shall be submitted to the Port
Authority within twelve (12) months following execution of this
Agreement. The Permittee shall commence the performance of the
Initial System Construction Work at each Basic Port Authority
Facility within thirty (30) days following the approval of the
Construction Application with respect .to .each such Basic Port
Authority Facility and shall.diligently pursue the completion of
such Initial System Construction Work. The. Initial.System

'~ Construction Work at the Basic Port Authority Facilities shall be

completed as follows (subject  to extension for causes or -

- conditions beyond the control of the Permittee): (A} with respect

to the Holland and Lincoln tunnels, the Initial System
-Construction Work shall be completed within six '(6) months
:following execution of this Agreement, (B) with respect to John -
F. Kennedy International Airport, LaGuardia Airport and Newark
International Airport, the Initial System Construction Work shall
be completed within eighteen (18} wmonths following execution of
this Agreement, subject to the Permittee’s inability to obtain
.such access to the Basic Port Authority Facilities as is
inecessary to perform the Basic Port Authority Facilities
Construction Work and to major airport terminal construction
plans, and (C) with respect to construction work performed at any
Additional Port Authority Faclilities, within two (2) years
following a bona fide commitment by one Cellular Carrier User and
one PCS Carrier User with respéct to-any such Additional Port
Authority Facility, provided:however "that-the.Permittee. shall
install the System in all or part of PATH's subterranean or -

. enclosed rail transit tubes (as distinguished from its rail

transit lines running in open areas at ground level and all
portions of its passenger stations) within two (2) years
following the date when one or more ‘Carrier Users: (i) have
requested to use the System in all or part of the aforesaid PATH
facilities and (ii) have agreed to pay or provide . for .the payment
of all of the costs of constructing the System in-all or the:
portion of the aforesaid PATH facilities in which the System: is
to be constructed, such installation obligation to pertain only
to that part of the PATH facilitiee requested by.such Carrier
Users. .
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(d) The Permittee shall be solely responsible for the
plans and specifications used by it and for the adequacy or
sufficiency of such plans and specifications, and all the
imprqvements, fixtures, and equipment depicted thereon or covered
thereby, regardless of the consent thereto or approval thereof by
the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations. Nothing contained in
any approval hereunder shall constitute a determination or
indication by the Port Authority that the Permittee has complied
with the applicable governmental rules, oxdinances, enactments,
rescolutions, rules and orders, including but not limited to,
those of the City of New York or the City of Newark which wmay
pertain to the work to be performed. The Port Authority shall
have-no obligation or liability in connection with the _
performance of any of the Initial System Censtruction Work or for
the contracts for the performance thereof entered into by the

Permittee. The Permittee hereby releases and discharges the Port -

- Authority, its Commissioners, officers, representatives and
employees of and from any and.all liability, claims for damages
or losses of any kind, whether legal-or equitable, or from any
action or cause of action arising out of or in- connection with
the performance of any of the Initial System Construction Work
pursuant to the contracts between the Permittee and its -
contractors except for any of the foregoing caused solely by the:
' gross negligence or willful misconduct of the Port. Authority.
The Pérmittee shall use commercially reasonable efforts to make
arrangements for the extension of all warranties extended or
‘available to the Permittee in connection thh the aforesaid work
to the Port Authcrity as well.

e "{e} As between the Permittee and the Port Authority,
the -Port Authority shall be and remain responsible for the clean-
up, removal and disposal, response or remediation of any and all
. Hazardous Substances which were not placed at a Port Authority
Facility by the Permittee or its officers, employees, guests, _
invitees and other representatives which could subject any Person
~to liability for costs of cleanup, removal, response or
‘.xemediation under any Environmental Laws; provided however, the
Port. Authority shall have the right to direct the Permittee to-
alter the location -of any Initial System Construction Work or
otherwise modify. the plans and specifications for any Initial.
System’ Construction Work in order to investigate the need for any
clean-up, removal and disposal, response or remediation. The
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Permittee shall consult with the Port Authority prior to
Preparing its plans and specifications to minimize any
disturbance to any Hazardous Substance.

(1i) The Permittee shall promptly adviee the Port
Authority of any environmental findings by the Permittee during
the performance of the Initial System Construction Work which
Suggest that any Hazardous Substance has been or may be disturbed
by the performance of the Initial System Construction Work. The
Port Authority shall have the right to direct the Permittee to
stop the performance of the Initial System Construction Work at
any location where it is reasonably expected such work will
disturb any Hazardous Substance.. - The.Port Authority shall
thereafter promptly commence. the performance of any.appropriate
environmental testing at such location.- The. Port. .Authority and
the Permittee shall promptly discuss appropriate modifications to
the Initial- System Construction Work as provided in subparagraph
(1), above, . .

(iii) As between the Permittee and the Port
Authority, the Permittee shall be responsible for the clean-up,
removal and disposal, response or remediation of any and all
.Hazardous Substances which could subject any Person te-iiability--.----
for costs of clean-up, removal, response or remediation under any
Environmental Laws and which arise out of or result from (1) the
use or occupancy of the System by the Permittee:or its officers,
employees, guests, invitees, contridctors and other
representatives, or (2) .any acts or omissions of the Permittee or
any of the aforesaid in connection with the Sthem:.provided that
the Permittee shall not be responsible under this subparagraph
- {(1ii) with respect to any Hazardous Substances to the extent the
Port Authority is responsible.for.such.Hazardous Substances under
subparagraph (i) above.

(f) The Permittee understands that there may be- otlier
communications and utility lines and conduits located on or under
portions of one or more Port Authority Facilities where the
Permittee will operate. the System. The Port Authority will use
commercially reasonable efforts to make available to the
Permittee its records to the extent the same are available in an
effort to identify to the Permittee the. location .of such
communication and utility lines which may interfere with the .
Initial System: chstruction Work proposed by the Permittee. The

-35-



file:///inder

Port Authority hereby disclaims any warranty or representation to
the Permittee that such records are accurate. The Permittee

. agrees to design the Initial System Construction Work so as to
eliminate .or minimize the need for relocation of any such
communications and utility lines. If such design cannot be
performed in accordance with Prudent Engineering and QOperating
Practice, the Permittee shall relocate and reinstall such
comnunications and utility lines and conduits as necegsary in
connection with the Initial System Construction Work and restore
all affected areas in accordance with all the terms and -
provisions of this Section.

> (g) (1) Upon completion of the Initial System
Construction Work at each Port Authority Facility, the Permittee
shall supply the Port Authority with a certificate signéd by a
responsible officer of the Permittee and by the architect or
engineer who sealed the Permittee's plans pursuant to the _
provisions of this Section, certifying that all of the Initial
System Construction Work has been performed in accordance with
the approved plans and specifications covering such work, in
accordance with the provisions of this Agreement and in
~compliance with all applicable laws, ordinances, governmental
- rules, regulations and oxrders. ~ The Port Authority will inspect
the Initial System Construction Work at such Port Authority’
Facility and if the same has been completed as certified by the
Permittee and the Permittee’s architect or engineer, the Port
Authority shall deliver a certificate to such effect to the
Permittee within twenty (20) business days following the Port
Authority’s recelpt of such certification, subject to the
condition that all risks thereaftetr with respect to the
construction and installation of the Initial System Construction
Work¥and any liability therefor for negligence or other reason
shall be borme by the Permittee. The Fermittee shall not use or .
permit the use of the Initial System Construction Work for the
" purposes set forth in this Agreement until such certificate is .
- received from Port . Authority. : ‘

(1) The Permittee may wish to utilize'a portion
or portions of the System at.a Port Authority Facility prior to
“the issuance ‘by ‘the Port Authority of the certificate referred to
in aubparagraph (i) 'above. In addition to, and without affecting

the obligations of the Permittee under the aforesaid
' eubparagraph wvhen a portion of the Initial System Construction
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Work at a Port Authority Facility covered by a Construction
Application pursuant to subparagraph (b) (iii), above, is
substantially completed and is properly usable, the Permittee may
advise the Port Authority to such effect and may deliver to the
Port Authority a certificate of an authorized officer of the
Permittee and of the Permittee's architect or engineer certifying
that su¢h portion of the Initial System Construction Work at a
Port Authority Facility has been constructed strictly in
accordance with the approved plans and specifications and the
provisions of this Agreement and in compliance with all
applicable laws, ordinances and governmental rules, regulations
and orders and specifying that such portion of the Initial System
Construction Work at such Port Authority Facility can be properly
used and that the Permittee desires such use:-even though the
Initial System Construction Work has not been completed.
Thereafter, said portion of the Initial System Construction Work
will be inspected by the Port Authority and if the same has been
completed as.specified by the Permittee, the Port Authority will,
within fifteen (15) business days following its receipt of the
certificates of the Permittee and the Permittee’s architect or
engineer, deliver a certificate of the Port Authority to the
~ Permittee with respect to each such portion of the Initial System
Construction Work permitting the use of such portion of the -
system for the purposes set forth in this Agreement, subject to
.the condition that all risks thereafter in connection with the
. construction and installation of the same and any liability
therefor for negligence or other reason shall be borne by the
Permittee. . - '

(1i4) The total number of business days
actually required by the Port Authority for the inspection of the
completed Initial System Construction Work at each Port Authority
Facility and the delivery of its certificate, as described in
subparagraphs (g) (i} and (g) (ii), above, shall be added to the
total number of business days actually required by the Port
Authority for the review of all submissions and resubmissions of
all Conatruction Applications and plans and specifications as
ascertained in accordance with the provisions of subparagraph
{b) (1) (2) of this Section 7. The total number of business days
allocated to all reviews of the Permittee’s submissions and
resubmissions of all Construction Applications and plans and
speciflcations shall be added to the twenty (20) business days
provided for all the Port Authority’s inspectiona of the
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completed Initial System Construction Work .and the delivery of
its certificate. ‘In the event the total number of business days
actually required by the Port Authority for all of the review,
inspection and certification obligations described in
subparagraphs (b) (1i} (2) and (g) (i) and (g) (ii), above, exceeds
the total number of business days allocated for the performance
of all such obligations, then the Permittee ghall be entitled to
a credit against its payment obligations next becoming due under
this Agreement at the rate of Three Thousand Five Hundred Dollars
and No Cents ($3,500.00) for each such excess business day.v

(iv) The .determination provided for in . ‘
- subparagraph (g) (iii), above, shall be made once, only, effective
as of the fifth anniversary of the date of execution of this '
Agreement, and delays thereafter occurring shall not be ‘taken
into consideration.in making Buch determination

(h) Except as otherwise provided in the Carrier
Agreement, with respect to equipment owned by Carrier Users,
- title to all fixtures and equipment (as defined in the NYUCC)
forming a part of the System shall immediately vest in the Port
Authority upon the fixst to occur of affixation to any Port
Authority Pacility or the first use of such items in System
Operations. The Permittee shall have the right to install
. replacements for, and to modify or repair, any or all of the
foregoing fixtures and equipment forming a part of the System.
Title to such replacements shall vest in the Port Authority in
the manner provided above. Title to the fixtures and eguipment“
so replaced shall pass to the Permittee. Title to System
software licenses, equipment ‘'warranties and service contracts, to
the extent the terms under which the Permittee has obtained, the
same permit title therein to be transferred to the Port .
Authority, shall vest in the Port Authority upon the execution
thereof or at the first possible time thereafter as.title thereto
may vest in the Port Authority. 6 Title to all other assets
forming a part of the System, including all intangible assets,
shall remain véated in the Permittee. The Permittee shall °
promptly execute and deliver bills of. salé and all other
documents necessary or convenient in order to evidence the
transfer of title to the Port Authority of all the items
mentioned in this paragraph. The Port Authority hereby. grants to
the Permittee an exclusive right to use all parts of the Syatem
. to which title is being conveyed to the. Port Authority pursuant.
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to this paragraph, which use shall be in the manner permitted by
this Agreement. This right to use shall commence upon the
vesting of title to the Port Authority as hereinabove provided
and shall continue throughout the Term.

(i) Without limiting any of the terms and conditions
pf this Agreement, the Permittee understands and agrees that it
shall put into effect prior to the commencement of any Initia}
System Construction Work (i) an affirmative action program and
Minority Business Enterprise (*MBE”) program and (ii) a Women-
owned Business Enterprise ("WBE”) program in accordance with the
provisions of Schedule B, attached hereto and hereby made a part
hered¥. The provisions of said Schedule E shall be applicable to .
the Permittee’s contractor or contractors and any subcontractors
at any tier of construction as well as the Permittee and the
Permittee shall include the provisions of sald Schedule E within
"all of its construction contracts so as to make said provisgions
and undertakings the direct -obligation of the Permittee's
contractor or contractors and any subcontractors at any tier of
construction. The Permittee ghall and shall require its
contractor or contractors and any subcontractors at any tier of
construction to furnish to the Port Authority such data,.
including but not limited to, compliance reports relating-to the
operation and implementation- of the affirmative action MBE and
WBE programs called for hereunder as the Port Authority may
request at any time and from time to time regarding the
affirmative action, MBE and WBE programs of the Permittee and its
contractor or contractors and subcontractors at any tier of '
construction, and the Permittee shall and shall also requixe that
‘its contractor or contractors and any subcontractors at any tier
of cohstruction make and put into effect such modifications and
additions thereto as may be directed by the Port Authority
pursuint to the provisions hereof and said Schedule E to'
effectuate’ the g0als of the affirmative action, MBE and WBE
programs. - :

Section 8.' ti Svate tail: ' S

Within thirty {30) daye following the end of each 5
calendar quarter during which -any. part of the performance of. the
Permittee’s Initial System Construction Work as.set forth Ain .
Section 7 of this Agreement shall have occurred,  the: Permittee
shall aubmit a certificate certified by a. responsible fiscal
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officer of the Permittee in the format specified by the Port
Authority setting forth in reasonable detail amounts actually
paid by the Permittee to independent contractors and amounts
properly allocated by Port Authority Facility in accordance with
such additional categories as may be established by the Port

_ Authority from time to time by notice to the Permittee and having
attached thereto reproduction copies of invoices of third parties
(the total of such amounts, with respect to each Port Authority
Facility, is hereinafter referred to as the *Initial System
Capital Cost*.) The Permittee shall also furnish to the Port
Authority such further information with.respect to expenditures
related to the Permittee’s Initial System Construction Work as
the Port Authority way require which shall be-given on such
forms, if any, as may be adopted by the.Port Anthority.

Section 9. WMQRE&

(a) The Permittee shall procure from all Governmental
Authorities having jurisdiction over the operations of the
Permittee all licenses, certificates, permits or other
authorization which may be necessary for the conduct of its
operations. The Port Authority shall use commercially reasonable
efforts to agsgist the Permittee in fulfilling such obligation and
‘shall cooperate with the Permittee in obtaining all approvals
that may be required to be obtained by the Permittee froa the
. Federal Aviation Administration to operate and maintain the

System at the Airports.

(b} - The Permittee shall pay all taxes, license, :
certification, permit and examination fees and excises which may
be assessed, levied, exacted or imposed by a Governmental
Authority on its property, or operation hereunder or on the gross
receipts or income therefrom, and shall make all .applications,
‘reports and returns required in connection therewith. If any
' bond or other undertaking shall be required by any Governmental
Authority in connection with the operation of the System, the
_ Permittee shall furnish the same .and pay all other expenses in
connection therewith. 'The Port Authority shall not ‘itgelf impose
on the Permittee any taxes or 1icense, certification, permit or
examination fees or charges.

w.{é’ The Permlttee shall promptly obgerve, comply with
and execute, at. its sole cost and expense, the provisions of any
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Laws which may pertain or apply to the installation, operation
and maintenance of the System or which would be applicable if the
Port Authority were a private corporation (including, without
limitation, any Laws relating to electromagnetic¢ radiation) and,
subject to the provisions of this Agreement, shall make any and
all non-structural improvements, alterations or repairs that may
be required at any time hereinafter by any such Laws. Subject to
the provisions of Section 12, any structural repairs or
replacements shall be made or done by the Port Authority at its
expense; provided however, that if such structural repairs would
not be necessary except for the installation of thé System, such
structural repairs shall be made at the expense of the Permittee,
the &ost thereof to be determined on statements rendered by the
Port-Authority to the Permittee and the sum so determined to be
paid to the Port Authority by the Permittee.

{d) 1If any Laws which relate to the physical health or

~ safety of persons, including, without limitation, any Laws
relating to electromagnetic radiation {which the Permittee
acknowledges in all instances relate to the physical health or-
safety of persons), shall be enacted, made, given or promulgated,
causing or requiring alterations or changes (i) in the System, or
limitatioéns on the use thereof, or (ii) in any Port Authority
Facility, when the necessity therefor shall be due to an act,
omission or violation on the part of the Permittee or any Caxxier
. User, then, in any such event, after consulting with and

" obtaining the consent of the Port Authority, the Permittee shall
expeditiously perform the work or take any action necessary to
effect such alterations, changes or limitations, at the cost and
expense of the\Permittee

o {e) ‘The obligation of the Permittee to comply with
governmental requirements is not to be construed as a submission
by the Port Anthority to the application to itself of such
requirements or any. of them.

Section 10.  prohibited Acts .

The Permittee shall not: (i} do or permit to be:done

anything which, in the opinion of the Port Authority, acting . in a

. non-arbitrary and non- capricious manner, way be or become '
dangerous or injurious to any portion of ‘any ‘Port Authority

' Facility, or to the traveling ‘public or any other persons, ox -may
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intexfere with the operations of any persons lawfully using any
portion of any Port Authority Facility or any other property of
the Port Authority; (ii) do or permit to be done any act or thing
at any Port Authority Facility which will invalidate or conflict
with any insurance policies covering such Port Authority Facility
‘or any part thereof or which, in the non-arbitrary and non-
capricidus opinion of ‘the Port Authority, may constitute an
extra-hazardous condition, so as to increase the risks normally
attendant upon the operations contemplated by Section 2 hexeof
and the Permittee shall promptly cbserve, comply with and execute
at its sole cost and expense the provisions of any and all :
present and future rules and regulations, requirements, orders -
and directions of the New York Board of Fire Underwriters, the
New York Pire Insurance Exchange, the National Board.of Fire
Underwriters, the Fire Insurance Rating Organization of New .
Jexrsey and any other board or organization exercising or which
may exercise similar functions, which may pertain or apply to the -
operations of the Permittee at any Port Authority Facility
including without limitation, and subject -to and in accordance

" with the provisions of this Agreement, the making of any and all
improvements, alterations or repairs at such Port Authority
Facility that may be required at any time hereafter by any such
- pregent or future rulé, regulation, requirement, order or
-direction, and if by reason of any fajlure on the part of the
Permittee to comply with the provisions of this Section, any

. insurance rate at ‘any Port Authority Facility, shall at any time
be higher than it otherwise would be, then the Permittee shall
pay to the Port Authority on demand that part of all insurance
premiums paid by the Port Authority which shall have been charged
because of such violation or failure by the Permittee; (iii) use
the System in any manner which will, in the non-arbitrary and
non-capricious opinion of the Port Authority, endanger, hamper or
be harmful to the operation of any Port Authority Facility,
"including any operation of the signals, communication facilities
and other appurtenant equipment .of the Port. Authority. Upon
notice to the Permittee by the Port Authority that any of its
operations interferes with the operationa of any Port Authority
Facility, the Permittee shall forthwith cease such operations or
ctherwise cure such interference. .

Section 11-. , M_ai.:me_mag.e_am_&gaai_;
. (éi Without 1im£ting or affecting gﬁy 6ther tér@'of_
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provision of this Agreement, the Permittee shall be solely
responsible for the design, adequacy and operation of all
utility, mechanical, electrical, communications and other systems
comprising the System and shall do all preventive maintenance and
.make all repairs, replacements, rebuilding (ordinary or
extraordinary, structural or non-structural) and painting
necessary ta keep such systems and all other improvements,
additions, fixtures, finishes, decorations and equipment made or
installed by the Permittee (whether the same involves structural
Or non-structural work) in the condition they were in when made
or installed except for reasonable wear which does not adversely
affect the functioning of the Syatem or the efficient or proper
utilization of any part of. any Port Authority Facility, provided
however that any such maintenance, repairas, replacements,
rebuilding, or painting necessitated by a casualty shall be
governed solely by the proviaions of Section 12 of this
Agreement;. - .

{b) * As between.the Permittee and the Port Authority,
responsibility for the clean-up, removal and disposal, response
or remediation of any Hazardous Substances discovered by the
Permittee at a Port Authority Facility during the course of
performing its maintenance and repair obligations pursuant to
this Section subsequent to the completion of the Initial System
Construction Work shall be determined in accordance with the.
provisions of paragraph (e) of Section 7 of this Agreement. The
Permittee ghall promptly comply with the provisions of
subparagraph {(e) (1i) of said Section 7 in the event that during
the performance of its maintenance and repair obligations at a
. Port Authority Facility pursuant to this Section it discovers or
has raason to suspect the presence of any Hazardous Substance.

(c) The Permittee shall be liable for the coat of
repairing, replacing, rebuilding, and painting all or any part of
any Port Authority Facility, including but not limited to Port
Authority property located at such Port Authority Facility, - which
may be damaged or destroyed by the acts or omissions of the
Permittee, any Carrier Usex or the officers, employees, agents,
representatives, contractors, or invitees of the Permittee. or any
‘Carrier User. The Permittee shall expeditiously effectuate any
such repairs to the property of the Port Authority the Permittee
' is required to undertake hereunder, at the direction of the Port
Authority and in accordance with all the requirements and '
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procedures of thig Agreement.

{d) .The Permittee shall have a right of access to and
through each Port Authority Pacility where any portion of the

 System is installed, subject to whatever limitations may be

imposed upon the Port Authority in any lease, permit or other
agreement entered into with any lessee, permittee or other
occupant at such Port Authority Facility, for the purpose of
inspecting, repairing and maintaining the Permittee’s cables,
wires, connections and equipment, provided however that, except.
in casgses of emergency, such inspecting, repairing and maintaining
shall be performed by the Permittee and its agents or employees
only under the supervision or with the consent of a duly
authorized representative of the Port Authority and any othér:
affected lesses, permittee or other occupant unless otherwise
approved by the Port Authority and any such affected lessee,
permittee or other occupant and only at such times and in such
wmanner- as will not unreasonably interfere with the operation of
the Port Authority Facility. Where consistent with the regular

‘operating schedules of Port Authority Facilities 'in which the

System is ipstalled, the Permittee may have access to such Port
Authority Facilities on a twenty-four (24)-hour per day, three
hundred sixty-five (365)-day per year basis. Such inspection,
repair and maintenance work performed by the Permittee shall be
at all times subject to the rules and regulations 'of the Port

~Authority including those governing access to and security

measures at such Port Authority Facility. The Permittee shall
give the Manager of the. Port Authority Facility at least three
(3) days’ advance notice of its intention to perform any
in3pection, maintenance, or repair work, except in cases of
emergency.. -Such notice shall be given to the Manager of tlie Port.

-Authority Facility in the wmanner reasonably’ specified from time-

to-time by such Facility Manager. In_the exercise of its rights

‘of access to a Port Authority Facility at which-tolls are

charged, ' the Permittee shall not be: required to pay tolls at such
Port Anthority Facility..

(e} To the extent consistent with its other

priorities, the Port Authority will respond in a commercially

reasonable manner to reasonable requeste made by the Permittee

" for assistance in performing the Permittee's maintenance and -

repair obligations. Such requests shall be made in writing to

 the Manager of the Facility
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Section 12.

Casualty

(a) 1In the event that, as a result of any casualty,

the System or any other part of any one or more Port Authoxity
Facilities is damaged sc as to render the System inoperable at
such Port Authority Facility or Facilities, then the Port

Authority
after the
necessary
Authority

IR

shall advise the Permittee within twenty (20} days
occurrence of such casualty of the anticipated time
to complete the repairs and rebuildxng of the Port
Facility in questlon, and:

(1) if the Poxt Authority, acting in good faith,
finds that the necessary repairs or rebuilding can be
completed within ninety (90) days after the occurrence
of the damage, the Port Autheority shall repair or
rebuild with due diligence to a condition substantially

equivalent to the condition existing immediately prior
to.the fire or other casualty, and subject to the
provisions of paragraph (e) of this Section 12, the
Minimum Fee payable under this Agreement shall be
equitably abated only for the period from the
occurrence of the damage to the earlier of: (i) ten
(10) days after the date of completion of the repairs
or rebulldlng, or (ii) the resumption of System
Operationg by the Permittee in the Port Authority
Facility in questiom, or the ‘damaged portion thereof,
as the .case may be;

(ii) if the Port Authority, acting in good faith,
finds that such repairs and rebuilding cannot be
completed within ninety (50) days after the occcurrence
of the damage, then the Port Authority shall at its
option: (1) proceed with due diligence to repair or to
rebuild the Port Authority Facility in gqueation to a
condition substantially equivalent to the .condition
existing immediately prior to the fire or other
casualty, in which case the Minimum Fee payable under

R this Agreement shall be equitably abated only for the’

peried from the occurrence of the damage to the earlier
of . (x) ten (10} days after the completion of the _
repairs or rebuilding or {y) the. resumption of System
Operaticns by .the ‘Permittee in the Port Anthority
Facility in questlon, or the damaged portion thereoﬁ,
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as the case may be or (2) terminate this Agreement only
with respect to the Port Authority Facility in
question, with the same force and effect as if the
effective date of termination were the original
expiration date provided in this RAgreement, except as
provided in paragraph (c), below.

(b) In the event a Port Authority Facility is damaged
by fire or other casualty under the circumstances described under -
Subparagraph (a)(ii), above, and provided the Port Authority has
not elected to terminate this Agreement with respect to such Port
Authority Facility as provided in clause (2) of subparagraph
{a) (11), above, then the Permittee shall have the right to
terminate with the same force and effect as if the effective date
of termination were the original expiration date set forth in
this Agreement with respect to ‘the Port Authority F8Cillty in
. qQuestion, providad that within ten {10) days after receipt of the
Port Authority’s statement of the anticipated repair and
Tebuilding completion date, the Permittee shall give to the Port
Authority a notice of termination to be effective ten (10) days
after the date of the giving of such notice, provided further
 however, that the Permittee shall not be entitled to terminate
this Agreement with respect to suc¢h Port Authority Facility or . .
Facilities as are affected by the casualty if the Permittee is
under notice of default from the Port Authority as to which any
applicable period to cure has passed, or under notice of
termination from the Port Authority either on the date of the-
giving of its notice of termination pursuant to this Section to
the Port Authority or on the effective date thereof.

{c) In the event of termination pursuant to this
Section with respect to one or more, but less than all, Poxt
Authority Facilities in which the Permittee operates the System,
this Agreement shall be terminated only with respect to such Port
Authority Facilities and the Minimum Fee payable under this
Agreement ghall be equitably abated.. After any such termination,
if the Port Anthority has made a formal determination to repair
or replace such Port Authority Facility within two (2) years
following the occurrence of the casualty, phe‘Permittee s rights
to operate the System in such Port Authority Facility shall be
. reinstated .as if the termination of this Agreement with respect
to such-Port Authority Facility had not occurred, provided that
the Permittee shall advise the Port Authority in writing of its
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desire to have its rights to operate the System in such Port
Authority Facility reinstated within sixty (60) days after
receipt of notice from the Port Authority that the Port Authority
has made such formal determination to repair or replace such Port
Authority Facility.  If the Permittee does not sc notify the Port
Authority of its desire to have its rights reinstated, then, the
Port Authority shall be free to implement any kind of
telecommunications network access system it may desire at such
Port Authority Facilities either by itself or through an
agreement with one or more contractors or permittees., Except as
provided above in this paragraph (c) with respect to one or more
but less than all Port Authority Facilities, in the event of
termination with respect to all Port Authority Facilities in
which the Permittee operates the System, this Agreement shail.
cease and expire as if the effective date of termination stated
in ‘the notice were the date originally stated herein for the
expiration of this Agreement, and the Port Authority shall be
free to implement any kind of telecommunications network access -
gystem it may desire. Termination of this Agreement in whole or

"~ in part shall not relieve the Permittee of any obligations or

liabilities which shall have accrued on..or before the effective

date of termination stated in the notlce of termination, or which .-

shall mature on such date. - . - e e

{d) The parties hereby stipulate that as to any Port,
Mithority Pacility located in the State of New Jersey (or the
portion of any bi-state Port Authority Facility located in the
State of New Jeraey) neither the provisions of Titles 46:8-6 and
46:8-7 of the Revised Statutes of New Jersey nor those of any’
othexr similar statute shall extend or apply-toc this Agreement,
- and a8 to any Port Authority Facility located in the State of New
York*{or the portion of any bi-state Port Authority Facility
located in the State of New York) neither the provisions of
Section 227 of the Real Property Law of New York, nor those of
any other similar statute shall extend or ‘apply to this
'Agreement

{e) In the event the damage to the.Port Authority
. Facility resulting from a casualty caused by the fault of the
Permittee, any Carrier User or the officers, employees, agents;
representatives, contractors, or invitees of the Permittee ox.any .
Carrier User or other persons doing business with the Permittee .
'or any Carrier User, then, notwithstanding the provisions of '
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paragraph (a), above, the Permittee shall not be entitled to an
abatement of the Minimum Fee payable under this Agreement.

Section 13. Indemnity

) (a) The Permittee shall indemnify and hold harmless
the Port Authority, its Commissioners, officers, agents,
representatives and employees from all claims and demands of
third persons, including but not limited to those due to death or
personal injuries or for property damage arising: (i) out of any
default of the Permittee in performing or observing any term or
provision of this Agreement, (ii} out of the use of any Port
Authority Facility by the Permittee or by others with its
consent, (iii) out of any of the acts or omissions of the
Permittee, any Carrier User or Paging Carrier User or the.
officers, employees, agents, representatives or contractors of
the Permittee or any Carrier User or Pager Carrier User other
than the officers, employees, agents, representatives, and
contractors of the Port Authority, unless such employees, agents,
. representatives or contrxactors of the Port Autho;ity are engaged
in the performance of . an act or obligation which the Permittee
has agreed to pay for, or (iv} out of the installation,
maintenance, operation, repair, existence or removal -of any part
.of the System. ©Nothing herein set forth is intended to require
the Permittee to indemnify the Port Authority, its Commissicners,
. officers, agents, contractors, representatives and employeés from
any claims or demands of third persons arising out of the gross
negligence or willful wmisconduct of the Port Authority, its
Commissioners, officers, agents, contractors,-representatives and -
employees.

(b) 1If so directed, the Permittee shall at its own
expense defend any suit based.upon any.such.claim or, demand (even
. 4f such suit, claim or demand ig groundless, false or
fraudulent), and in handling such it shall not, without obtaining
. express advance permission from the General Counsel of .the Poxt '
Ruthority raise any defense .involving in any way the. jurisdiction
of the tribunal over the person of the Port Authority, the
immunity of the Port Authority, its Commissioners, officerxs,
agents or employees, the governwental nature of the Port .
Authority or the provisiom of any statutes. respecting suits ..
against the Port Authority. The Permittee shall not be liable
for any fees and expenses -of separate counsel representing the
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Port Authority, other than the reasonable costs of investigétion.
The Permittee shall not be liable for any settlement of any
action, proceeding or suit, which settlement is effected by the
Port Authority without the prior written c¢onsent of the
Permittee, which shall not be unreasonably withheld. If the
Permittee shall.not grant its consent as provided above, such
action, proceeding or suit shall thereafter be defended by the
Permittee, at its sole cost and expense, subject to the
limitations set forth above in this paragraph (b).

Section 14. G ée i ges

Néither the Port Authority nor the Permittee ghall in
any evént be.liable to the other party hereto for consequential
damages suffered by (i) the Permittee ox any Carrxier User or the
officers, employees, agents, representatives, contractors, or
invitees of the Permittee or any Carrier User or other persons
doing business with the Permittee or any Carrier Usex, or (ii)
the Port Authority, its Commissioners, officers, agents or
.employees, on account of the interruption of the Permittee's
services or the serv1ces of any Carrier User from any cause
what.scever. :

Section 15. ort. ' 4 e

{a) The Port Authority shall have the right to require
the Permittee tq.relocate all or any portion of the System
installed at any one. or more of the Port Authority Facilities in
the event (i) any portion of the System constructed by the
Permittee shall obstruct the access of the Port Authority, its
officers, employees, agents, representatives or contractors, to
port@ons of the Port Authority Facility in question or shall
- substantially interfere with the conduct by the Port Authority of
the regular operations of the said Port Authority Facility or
{(ii) the Port Authority, and/or any lessee, permittee or other .
occupant at ‘any Port Authority Facility, shall determine that
demolition, reconstructicn, rebuilding, enlaxrgement or addition
to - any Port Authority Facllity shall be required.or shall be
desirable in its.or’ their own : 1nterest or in .the interest of the
general public. ;

(b} 1In the exercise of itsg right-under paragraph a),
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above, the Port Authority shall:

(i) deliver to the Permittee a detailed plan for
the relocation work the Port Authority proposes to
require the Permittee to perform (including, but not
limited to specifying an alternative location for the
portion, or all, of the System to be relocated) not

. later than sixty (60) days prior to the date on which
the Port Authority requires the Permittee to commence
such relocation work (or, with respect to any such
relocation work that is required to prevent imminent
injury to any person, loss of 1life, or damage to
property having a significant monetary wvalue, such
shorter period that is reasonable under the
circumstances then existing) or, with respect to work .
to be performed of a minor, nomn-structural nature, not -
later than thirty (30) days prior to the required '
relocation work commencement date) ;

{(ii) consult -with the Permittee during the
applicable period with respect to any changes or .
modifications proposed by the Permittee to improve the
technological feasibility of the relocaticn and the

suitability of the proposed alternative locatiom, and .

during the aforesaid pevicd, permit the Permittee to
conduct any reasonably required tests in order to
determine the most efficient technologically feasible
means of performing such relocation, any. such tests to
be conducted by the Permittee so as to minimize -
interference with the regular operations of the. port
Authority Facility-in. question, and .

(1ii) permit the Permittee to- xemove any affected
portions of the System in the event the Port Authority
intends to perform demolition work.

(c) The relocation work shall b@ commenced by the
‘Permittee not later than the expiration of the aforesaid sixty
(60) -day period, as the same may be extended as provided above in
subparagraph (b) (11), and shall be performed expeditiously by the
Permittee and its agents.and Port.- Authority-approved contractors
(L) &u‘Ehet sole: oostsandﬁoxpenqeooﬁ‘xhﬁbﬁﬁfﬁmgu;géii , (11) in
‘accordance with a Tenant Alteration Applioation and plans and
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. specifications prepared or approved by the Port Authority
covering all phases of the relocation work and (iii) using
Prudent Engineering and Operating Practices so as not to cause
any permanent physical damage to, or unreasonahle disruption or
interference with the regular operations of, the Port Authority
Facility in question. :

. (&) 1In the event the Port Authority exercises its
right of relocation under this Section at any Port Authority
Facility, the Minimum Fee payable by the Permittee under this
Agreement shall be equitably abated based on the pro rata portion
of System Operations conducted at such  Port Authority Facility
only ¥or the pericd of any ¢essation of .System. -Operations
vattributable solely to the” perfarmance ‘of thd relacatian wonk

(e) The provisions of subparagraph {(b) (iii) of. Section
7 of this Agreement shall be applicable with respect to the
Permittee’s performance of any .relocation work and in performing
any such relation work, the Permittee shall be required to comply
with all requirements and obligations set forth in said
subparagraph (b} (iii)-. :

(£} The sixty (60}-day period and the thirty (30)- day
period referred to above in subparagraph (b) (i) may be extended
by an additional thirty (30) days.upon the request of the
Permittee and upon a reasonable showing of neéed therefor.

Section 16. In-Kind Services

{a) During the Term, the Permittee shall furnish to
the ‘Port Authority equipmert: and services. (the “In-Kind
Servives”) valued at Five ‘Hundred Thousand Dollars and No Cents
($5003000.00) (the “In-Kind Services Budgeted Amount”) to the
extent the same are requested in writing by the Port Authority.
The In-Kind Services shall consist either of equipment which is
of a kind utilized in connection with the System or services
which are furnished through use of the System and shall be
subject to any limitations, conditions or restrictions imposed by
" ‘any Laws. ' The cost of the In-Kind Services to be applied to. the
" In-Kind Services Budgeted Amount . shall be based on the actual.
‘out -ofipocket ‘costs payable by the Peimittee to unaffiliated..
third parties on an incremental cost basis but may include
amounts” representing the Permittee’s internal overhead costs not
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. exceeding ten percent (10%) of the amount of the Permittee's
actual out-of-pocket costs.

{b) The Permittee shall submit to the Port Authority
on & guarterly basis, or more often if requested by the Port
Authority in writing, a written report stating the cost of In-
Kind Services expended to date in accordance with paragraph (a),
above, setting forth in reasonable detail amounts actually paid
to independent ccntractors and amounts properly allocated to In-
- Kind Services in accordance with such categories as may be-
established by the Port Authority from time-to-time by notice to
the Permittee and having attached thereto reproduction copies of
invoices of third parties and evidence of. payment of said
invoices, .

Section 17. - i ice b

Except as and to the extent the Port Authority has -
othexwise agreed, prior to June 30, 1938, with any lessee,
. permittee or other occupant at any Port Authority Facility, the
Port Authority shall not permit the installation of any equipment
which permits the transmission or reception, in the portions of
any Port Authority. Facility where any portion of the System is or
way be installed pursuant to this Agreement, of voice, data or
video by members of the public (but excluding therefrom any
transmission or reception of voice, data or video among
employees, contractors and agents of a lessee or permittee of the
Port Authority) having customer relationships with any provider
of Commercial Mobile Service, Personal Wireless Service, local
Multipoint Distribution Service or any Satellite-based
Communications Service. The Jimitation contained in the
foregoing sentence ghall only be’ applicable in instances in which
the final gelivery to the end user at a Port Authority Facility
is made on a wireless basis. The only radio spectra to which '
this limitation shall be applicable are those: (1) identified in
Exhibit € or (ii) now or hereafter allocated or assigned under
Federal Law to a Commercial Mobile Service, Personal Wirelesa
'Radio Service, Local Multipoint Distribution Serv1ce, or
. Satellite-based Communications Sexrvice. .. In no event shall the
Permittee be afforded any rights to any rooftop areas, .
facilities, structures or installations at the World Trade Center
and elsewhere at the World Trade Center, except {1) such point-
to-peoint microwave. transmittere, receivers and other equlpment
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ingtalled by the Permittee that are necessary for, and used only
in connection with the System and (ii) at the shopping concourse
and PATH Station levels.

Section 18. Condemnation

(a} In any action or proceeding instituted by any
governmental or other authorized agency or agencies for the
taking for a public use of any interest, témporary or permanent,
in all or any part of any Port Authority Facility in which a
portion of the System is located, or in case of any deed, lease
or other conveyance in lieu thereof (all of which are in this
Sectlon referred to as a "Taking or Conveyance') the Permittee
shall not be entitled to assert any claim to any compensatiocn,
award or part thereof made or to be made therein or therefor or
any claim to any consideration paid therefor, or to institute any
action or proceeding or to assert any claim against such agency
or agencies or against the Port Authority for or on account of
any such Taking or Conveyance, except for the possible claim to
an award for trade fixtures constituting a portion of the System.
owned.and installed by the Permittee and/or an award for moving
expenses. if (i) such claim is then allowed by law.and (ii) such
award is made separate and apart from the award made or to be
made to the Port Authority in such proceeding and any such award
to the Permittee will not directly or indirectly redice ‘the
amount. of any compensation payable to the Port Authority, it
being understood and agreed between the Port Authority and the
Permittee that the Port Authority shall be entitled to any and
all other ccmpensatlon or award made -or to be made or paid, free .
of any claim or right of the Permittee. No taking by or delivery
to any Governmental Authority under this paragraph (a) shall be
or be:construed to be an eviction of the Permittee or be tlie -
basig for any claim by the Permittee for damages, consequential
" or otherwise. ~

" (b). In the event of ‘a Taking or Conveyance by any
governmental or other authorized agency or agencies which renders
the System unusable at the Port Authority Facility whére the
Taking or Conveyance has occurred, then ‘this Agreeément shall, as

; of the date possession is taken from the Port Authority by such

°;agency or agencies, cease and terminate with respect. to such Port
Authcrity Fa01lity in the same mannexr and with the same effeéct as
if the Term had on that date explred and ‘the ‘Minimum Fees under
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this Agreement shall be equitably abated, unless the Permittee
shall within thirty (30) days of the aforesaid effective date of
such Taking or Conveyance notify the Port Authority that it
intends to restore the System at the portion of such Port
Authority Facility not subject to a taking or conveyance in
accordance with the procedures set forth in Section 38 below and
thereafter promptly commences and pursues to completion the
installation of all equipment necessary. There shall be no
adjustment of the fee payable under this Agreement in the event
the Permittee electes to S0 restore the System.

{¢) It is understood and agreed that the reference in
this Section to a 'governmental or other authorized:agency or
agencies” shall not be deemed to include or refer to the Port
. Authority .

Section 19. nent and S 5

(a) During the Term, the Permittee covenants and
agrees that it will not sell, assign, transfer, mortgage, pledge,
hypothecate, encumber, or in any way convey or dispose of the
System, or this Agreement or any part thereof, or any rights
created.thereby, or any part thereof, or any license or other - --- -
interest of the Permittee therein, except as provided in
subparagraph (a) (v) of Section 20 and in Section 25, without the
prior written consent of the Port Anthority

{b) The Permittee may, in the course of its business

. and the conduct of its operations hereunder permit the use of
portions .of the System by Carrier Users. All Carrier Users shall
"use the SBystem for the purpose set forth 1n.Section 2 of this
Agreement and its Carrier User Agreement. -Whether-or not
expressly set forth therein, all Carrier User Agreements shall in
all respects be subject to the terms and conditions of this
Agreement.

" (c) Without in any way affecting the obligations of
‘the Permittee under this Agreement, all acte and omissions of the
.Carrier Users and Paging Carrier Users. ghall be deemed acts and
omigsions of the Permittee hereunder, but notwithstanding the .
foregoing, the Permittee shall not be or be deemed to be in’
default to the extent that any of the foregoing shall constitute
a breach hereof if the causes thereof are beyond the control of
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the Permittee, or if the Permittee shall have commenced to remedy
said default within twenty (20) days after receipt of notice
thereof from the Port Authority and continues diligently to
pursue such remedy without interruption.

_ {(d) Except in accordance with the provisions of this
Section, the Permittee shall not sublet or otherwise make
available to any third party any of its rights under this
Agreement.

Section 20.  Termipatio
“Ha) 1If any'one or more of the following events shall occur:

(1} The Permittee shall become insolvent, or shall
take the benefit of any present or future insolvency
statute, or shall make a general assignment for the benefit
of creditors, or file a voluntary petition in bankruptcy or
a petition or answer seeking an arrangement or its
reorganization or the readjustment of its indebtedness under
the federal bankruptcy laws or undex any other law or
statute of the United States or of any State thereof, or
consent to the appointment of a receiver, trustee, or
liquidator of all or substantially all its property; or

(ii) By order or -decree of a court the Permittee shall

be adjudged bankrupt or an order shall be made approving a
" petition filed by any of the creditors or, if the Permittee

is a corporation, by any of the stockholders of the
‘Permittee, seeking its reorganization.or the readjustment of

its indebtedness under the federal bankruptcy laws or under
“any law or statute -of the United States or ¢f any State
'“thereof; or ' '

(111) A petition under any part of the Federal
bankruptcy laws or an action under any present or future
insoclvency law or statute shall be filed against the
Permittee and ghall not be dismisaed or vacated within sixty
(60) days after the filing thereof; or - :

(iv) Except to the extent permitted under Section 19 of
this Agreement, the interest or estate-of the Permittee
under this Agreement shall be ‘transferred to, pass to, or
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devolve upon, by operation of law or otherxwise, any other
person, firm or corporation; or

. (v} The Permittee, if a corporation, shall, without
the prior consent of the Port Authority become a possessor.
or merged corporation in a merger, a constituent corporation
in' a consolidation, or a corporation in dissolution unless
the corporation resulting from a merger or dissolution has a -
financial standing as of the date of the merger ox
consolidation at least as good as that of the Permittee, by
which is meant that its ratio of current assets to current’
liabilities, its ratio of fixed assets to fixed liahxlitles
and its tangible net worth shall each be at least -ag
favorable as that of the Permittee; 2

(vi) By or pursuant to, or under authority of any
legislative act, resolution or rule, or any oxder or decree
of any court or govermment board, -agency or officer, a
. recelver, trustee, or liquidator shall take possession or
control of all or substantially all the property of the
Permittee, or any execution or attachment shall be issued
against the Permittee or any of its property, whereupon
possession of any part of the System shall be taken by
someone, other than the Permittee, and any such possession or
control shall continue in effect for a period of at least
thirty (30) days or

(vii) Any lien is filed against the System or any part
thereof because of any act or omission of the Permittee and
is not bonded or discharged within thirty (30) days; or

(viii} The Permittee shall fail, -duly and. punctually to
pay the fees or t¢o make any other payment required hereunder.
_ when due to the Port Authority and such failure-continues
‘for a period of ten (10) days after the Permittee’s actual

receipt of a notice of default thereof from the Port
Authority; or . :

(ix) The Permittee shall fail to keep, perform and -
observe each and every other promise, covenant and agreement
set forth in this Agreement on its part to be kept, :
performed; or observed, which failure has a materzal adverse
.effect on.the System or the ability of the Port Authority to
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operate the Port Authority Facilities and is not cured by
the Permittee within thirty (30} days after actual receipt
of notice of default thereof from the Port Authority (except
where fulfillment of its obligation requires activity over a
period of time, and the Permittee shall have commenced to
perform whatever may be required for fulfillment within ten
(10) days after receipt of notice and diligently continues
such performance without interruption except for causes
beyond its control)

then upon the occurrence of any such event or at any time
thereafter during the continvance thereof, the Port Authority may
by twenty (20) days' notice terminate this Agreement, such -

- termination under this Section to be effective upon the date
specified in such notice

{b) No acceptance by the Port Authority of fees or
other payments in whole or in part for any period or periods
after a default in any of the terms, covenants and couditions to
be performed, kept or observed by the Permittee shall be deemed a
waiver of any right én the part of the Port Authority to
terminate this Agreement.,

(c) No waiver by the Port Authority of any default on
the part of the Permittee in performance of any of the terms, ~
covenants or conditions hereof to be performed, kept or cbsexved
by the Permittee shall be or be construed to be a waiver by the
Port Authority of any other or subsequent default in performance
of any of the said terms, covenants and condltions .

" (d) The rights of termination described above shall be
in addition to any othexr rights of termination provided in this
Agreement and in addition to any rights and remedies that the
Port Ruthority would have at law or in equity consequent upon any .
breach.of this Agreement ‘by the Permittee, and the .exercise by
the Port Authority of any right of termination shall be without
Prejudice to any other such rights and remediea.

Section 21. i . e _Tei io
{(a) Subject to Section:2S, -in the event the Port
Authority terminates this Agreement pursuant to Section 20 hereof
during either the Initial Term or the Renewal Term, the Port .
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Authority shall, at no cost or expense to the Port Authority,
either: (1) direct the Permittee to remove the System or the

. portions thereof designated by the Port Authority, or (2) operate
' the System or any portion or portions thereof as are not so
removed free and clear of any claim of ownership by the Permittee
including all the Permittee’s rights to all Carrier Agreements,

System software licenses, equipment warranties and service
contracts.

(b) (i) The rights of the Port Authority under
paragraph (a), above, to use the System shall not in any manner
affect, alter or diminish any of the obligations of the Permittee
under this Agreement, and shall in no event constitute an '
acceptance of surrender of this Agreement.

(ii) The rights of the Port Authority undexr
paragraph (a), above, to ugse the System shall include the right
of the Port Authority to use and\or operate the System or any
portion therecf and the right to continue in effect the terms and
provisions of the Carrier Agreements or to enter into a new
agreement with any Person to use and\or operate the System or any
portion thereof for a period of time the same as or different
from the balance of the Term (including the Renewal Term)- s
. ¥Yemaining under this Agreement, and on terms and conditions the
same as or different from those set forth in this Agreement. The
Port Authority shall also, upon termination pursuant to the said
Section 20, or otherwise upon the exercise of its rights pursuant

' to this Section, have the right to repair oxr to wmake physical or

other changes. in the System, including changes which alter its
wireless telecommunications and other electronic characteristics,
without affecting, altering or diminishing the obligations of the
Permittee under this Agreement.

'Section 22. Haiver of Redemption

»The Permittee hereby waives any and all rights of
redemption, granted by or under any present or future law,
arising in :the .event .in the event the Port Authority obtains or
retains posseesion .of the System in any . lawful manner,

Seption 23. emed to be -ex
All remedies provided in this Agreement shall be deemed
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cumulative and additional and not in lieu of or exclusive of each
other or of any other remedy available to the Port Authority at
law or in equity.

Section 24. Surrender

(a) Upon the expiration or termination of this
Agreement, the Permittee covenants and agrees-to yield and
deliver the System peaceably to the Port Authority free and clear
of any claim of ownership by the Permittee, including the rights
to all Carrier Agreements, System software licenses, equipment
warranties and service contracts, without any. further act or deed
by the Permittee. The Permittee shall promptly execute and .
deliver assignments, bills of sale and all other documents
necessary or convenient in order to evidence the rights of the
Port Authority therein, including title to all System software
licenses, equipment warranties and service contracts. Such right
to use the System shall not in any manner affect, alter or
"diminish any of the obligations of the Permittee under this
Agreement. Upon the expiration or termination of this Agreement,
the Permittee shall deliver the System to the Port Authority
promptly and in good condition, such reascnable wear excepted as
would not adversely affect or interfere with its proper~operation
-under this Agreement.

(b} The Permittee shall have the right at any time
during the Term to remove a portion or portions of the System
-consisting of its equipment or other personal property from the
Port Authority Facility where the same has been installed
provided that the Permittee shall install suitable replacements
therefor as is necessary for System Operations. Furthermore,-
except as may otherwise be provided in Section 6(b}, upon the
expiration or sooner termination of this Agreement the Permittee
"shall promptly remove the System, if so directed by the Port
Authority, and title thereto shall thereupon vest in the
Permittee, including the rights to all System software licenses,
equipment warranties and service contracts, without any further
act or deed by the Permittee. The Port Authority shall promptly
execute and deliver bills of sale and all other documents :
necessary or convenient in order to evidence any such transfer of
title to the Permittee. : ‘ ‘ v
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(c} If the Permittee shall fail to remove the System
within 60 days after receiving written direction to do so from
the Port Authority pursuant to the provisions of this Section,
the Port Authority may remove the System or a portion or portions
‘thereof to a public warehouse for deposit or retain the same in
its own possession, and, in either event, may dispose of the same
as waste material or sell the same at public auction, the
proceeds of which shall be applied first to the expenses of
removal, storage and sale, second to any sums owed by the
Permittee to the Port Authority, with any balance remaining to be
" paid to the Permittee; if the expenses of such removal, storage
and sale shall exceed the proceeds of sale, the Permittee shall
pay such excess to the Port Authority on demand. Without
limiting any other term or provision of this Agreement, the'-
Permittee shall indemnify and hold harmless the Port Authority,
its Commissioners, officers, agents, employees and contractors
from all ¢claims of third persons arising out of the Port
Authority’s removal and disposition, of property pursuant to this
Section, including claims for conversion, claims for loss of or
damage to property, claims for injury to persons (includlng
death), and claims for any other damages,’ consequential oxr
otherw;se |

Section 25. Project Financina

For purposes of this Section, the following terms shall
have the following meanings.

'-.fDefault-Awailable Cash; shall mean, during any period
commencing on the date on which the Project Lender gives a

" - Project Lender Election Notice t¢.the Port Authority and ending

on the date on which all past due fees payable to the Port
Authority shall have been paid in full, all Gross Receipts
received or controlled by the Project Lender in lieu of their -
receipt by the Permittee with.respect to the System or this
Agreement, less the costs of operating the System and maintaining -

the System in good operating condition. o T .

‘Iuterim System Operator" shall mean any Person selected by
the Project Lender .and engaged under binding contract with the -
Project Lender to operate .and maintain the System at the cost and
expense of the Project Lender as provided in this Agreement, .
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provided, however, any Interim System Operator shall be subject
to the prior written approval of the Port Authority, such
approval not to be unreasconably withheld. In determining
whether to issue such approval, the Port Authority shall only
consider whether such Person has sufficient experience in
operating and maintaining equipment similar to that utilized in
the System on a basis consistent with the standards set forth in
this .Agreement, whether the scope of work of the engagement,
including sufficiency of staffing levels, is reasonably
appropriate and whether such Person has a reputation for honesty
and integrity.

*Loan Agreement” shall mean a single agreement between
the Permittee and the Project Lender for the borrowing of funds
by +he Permittee from the- Project Lender for the purposes of
.financing the installation and operation of the System, the terms
- of which shall be on a commercially reasonable basis.

*Loan Amount' shall mean an amount not in excess of
Seventeen Million Five Hundred Thousand Dollars and No Cents
($17,500,000.00} unless otherwise consented to by the Port
Authority. :

*Project Lender” shall mean any Person consisting of
one or more-.of the follow1ng-' -

(i) Concourse Comnunications Group, LIC, a
limited liability company formed under the laws of the State of
Delaware, which, on or prior to the date of the execution and
delivery of this Agreement, loans to. or invests in the Permittee
an amount not greater than the Loan Amount at an interest rate
not in excess of Twelve Perceht (12%) annually; or .

W {ii) SpectraSite Commmications, Inc.; or

(1ii) Canadian Imperial Bank of Commerce; or

: (iv) any other Person consented to in advance by
the Port Authority, includlng any Replacement Project Lender.»

The Project Lender shall include. with respect to any Person
described above in-clauses (ii), (iii) or (iv), (x). any purchaser
of all or substantially all its assets or (y) any successor by
merger or consolidation to such Person provided that such
.successor succeeds to all or substantially all of the assets of
such Peraon . : : :
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. “Qualified system Operator” shall mean any Person
selected by the Project Lender to be an assignee of the Permittee
under this Agreement, provided, however, any Qualified System
Operator shall be subject to the prior written approval of the
Port Authority, such approval not to be unreasconably withheld.

In determining whether to issue such approval, the Port Ruthority
shall only consider whether such Person has: (i) sufficient
experience in operating and maintaining equipment similar to that
utilized in the System on a basis consistent with the standards

. set forth in this Agreement, (ii) a reputation for honesty and
integrity and (iii) the financial capability to operate and
wmaintain the System on a basis consistent with the standards set
forth in this Agreement, with-such Person being deemed to have
such requisite financial capability if such Person has or is
projected to have sufficient capital f{or accegs to: ‘capital) ;-
whether by virtue of cash on hand, sponsor-support tommitments,
projected revenues, any combination thereof, or otherwise, to
meet all of such Person's operations and maintenance expenses and
obligations to make fee and other payments to the Port Authority
in respect of the System for the one (1) year period following
the date on which such Person would become a Qualified System
Operator. :

{a) (i) (1) Notwithstanding the provisions of .

Section 19 hereof, and.without otherwise limiting the generality
thereof, the Permittee may assign to a single Project Lender all
of its right, title and interest in, to and undexr this Agreement
pursuant  to an assignment (the “Security Assignment”). as security-
- for the Permittee’s obligations to the Project Lender under the
Loan Agreement. Concourse Communications Group, LIC may assign
 to SpectrasSite Communications, Inc. all of itg right, title and
interest in, to and under this Agreement .as security for its
. 'obligations to Spectrasite Communications, Inc. .The Loan

. Agreement shall be subject to the prior written consent of the
Port Authority and shall not be assigned without the prior
written congent of the Port Ruthority. .The amount borrowed under
- the Loan Agreement shall not exceed the Loan Amount o

. (2} The parties acknowledge and agree that it ie
the intent of the provisions of this Section and the Security .
Assignment to allow the Project Lender, subject to the terms and
provisichs of this Agreement, to effectuate, pursuant to a future
assignment {(the “Future Assignment'), the assignment of ‘the
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Permittee’s interest under this Agreement in accordance with the
Security Assignment and pursuant to the terms thereof and of -thisg
Agreement,

(3) The parties acknowledge and agree that it ig
the intent of the provisions of the Security Assignment and this
Section to assure that this Agreement and the rights of the
Permittee and its successors-and assigns hereunder shall not be
deemed terminated in the event that the Permittee shall cease to
be entitled to use the System hereunder. Thereafter, at the
election of the Project Lender in accordance with this Agreement,
a succesgor or assignee of the Permittee shall be appointed for
whose .benefit this Agreement shall continue in full force and
effect. The Port Authority agrees for the benefit of the Project
Lerider and any such successor or assignee of the Permittee's
rights under this Agreement to enter inte any document,
instrument or other agreement as may be necessary or appropriate
to evidence the continuation of this Agreement and any
modification of the texms of this Agreement that are necessary to
implement or reflect the provisions of this Section 25. Such
provisions are a material inducement to the Project Lender to
assure it that, at its election, the Permittee shall not
terminate or cause the termination of this Agreement.so.as.to ..
make impossible the continuation of the rights of the Project
Lender under the Security Assignment

. (11) (1)  If an aasignee {the "Assignee®) under any
 Future Assignment shall become the Permittee under this
Agreemerit, such Permittee shall be .subject to all the provisions
of.the Secyrity Assignment and shall be bound {except as
otherwise specifically set forth in this Agreement) by all of the
terms and provisions of this Agreement including the provisions
{x}= concerning the payment of fees, (y) respecting the rights and
obligations of the Assignee set forth in paragraph (j) below to,
among other things, cure the defaults of the Permittee, and (z)
‘restricting the right.of the Permittee to transfer, sell or
assign this Agreement and its rights to operate the System
including, without limitation, the provisxons of Section 19 and
this Section 25.

: (2) Upon the consummation of any Future i ,
Assignment, the Assignee shall execute in favor of the. Project
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Lender a subsequent security assignment substantially in the form:
of the Security Assignment entered into. Aany security assignment
in the form of the Security Assigument initially entered into
which is entered into in substitution for the original Security
Assignment shall for all purposes of this Agreement be deemed to
be the Security Assignment. 1In no event shall a subsequent
Security Assigument be entered into on -more than ‘two (2)
occasions,

(1id) (A} The Project Lender may effectuate any
Future Assignment upon the occurrence and during the continuance
of an event upon the occurrence of which the Project Lender may
effectuate the Security Assignment in accordance with its terwms
(a "Trigger Event”) by giving to the Permittee and.the Port -
Authority an Assignment Notice (as defined_in. the Security
Assignment) in accordance with the Security Assignment. Upon the
' occurrence of a Trigger Event and the giving of an‘Assignment '
Notice and without. further action on the part of the Project
Lender, the parties agree that as between the Port Authority and
either (x) the Project Lender or (y)} a Qualified System Operator,
the Permittee. shall be deemed irrevocably to have assigned. its
- rights hereunder to the Project Lender or such Qualified System
Operator, the Project lL.ender or such Qualified System Operator
shall be deemed to have assumed the Permittee’s obligations
hereunder as set forth in this Section and, except as modified or
waived to the extent provided below, this Agreement shall remain
in full force and effect as between the Project Lender ox such
Qualifjed System Operator and the Port Authority. Upon the
Project lLender's election pursuant to this subparagraph (iii) (as
evidenced by the giving of the Assignment Notice), the Port
Authority, in any action seeking .enforcement .of the: termination
provisions of this Agreement pursuant:.to.Section.20, shall,
instead, seek a judgment compelling the assignment of the
Permittee’s rights hereunder to the Project Lender or such
Qualified System Operator, and any rejection or deemed rejection
of this Agreement under the U.S. Bankruptcy. Code shall mot =
constitute a termination of this Agreement as between the Project
Lender or such Qualified System Operator and.the Port. Authority,
and the Permittee shall for all purposes be deemed to have
assigned ite rights hereunder to the Project Lender ox such
Qualified.Sthem -Operator without, any need of. any further
instrument of assignment-or transfer from the Permittee.- At the
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option of the Port Authority, or of the Project Lender or such
Qualified System Operator, the Project Lender and the Port
Authority shall confirm such Future Assignment by the execution
of a written assignment and assumption agreement and the Port
Authority and the Project Lender or such Qualified System
Operator shall enter into any document or instrument that may be
appropriate to amend, supplement, or otherwise effectuate the
continuation of this Agreement and. any appropriate modifications
of the terms hereof to implement such assignment.

(B) Any action that the Project Lender way take
under. this Section 25 way be taken by the Project Lender or a
nominee designated by the Project Lender, provided the Project
Lender enters into an agreement with the Port Authority, in form
satisfactory to the Port Authority, pursuant to which the Project
Lender agrees that during the period of such nominee’s interest
in this Agreement it will make available to such nominee
gufficient funds as to enable such nominee to comply with all of .
the obligations to be undertaken by the Project Lender pursuant
to the provisions of this Section 25. 'No designation of a
nominee shall afford the Project Lender any greater rights under
this Agreement with respect to Interim System Operators or '
Qualified System Operators than otherwise provided in this .
Agreement with respect to the Project Lender itself.

{iv) (1) In the event of the transfer of the iriterest
of the Permittee under this Agreement under any Future Assignment
' to any Qualified System Operator pursuant to the exercise of
remedies by the Project Lender in accordance with the Security
Assignment and this Agreement, provided that any assignment of
the character of the Future Assignment shall have previously
ogcurred on not more than two prior occasions, such Qualified
System Operator shall have the right to assign as collateral its
interest ag the Permittee under this.Agreement to any “Qualified .
Institutional Buyer” (as defined in Rule 144A under the
Securities Act of 1933) which lends funds to such Qualified
' System Operator (any such lender being herein referred to as the
*Replacement Project Lender*) as may reasonably be approved by
the Port Authority. - Such assignment shall be in form and - - .
substance substantially equivalent to the Security Assignment.
Such Replacement. Project Lender shall have gubstantially the same
rights and benefits relating to the exercise of remedies,
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including cure'periods and notice provisions with respect to
defaults, which are afforded to the Project Lender under this.
Agreement and the Security Assignment.

(2) Any such new security agsignment referred to.
in clause (1) above, shall constitute the “Security Assignment®
for purposes of this Agreement. If two (2) Security Assignments
in addition to the initial Security Assignment under this
Agreement (to Concourse Communications Group, LLC, SpectraSite
Communications, Inc. .and Canadian Imperial Bank of Commerce)
shall have occurred, no subsequent Future Assignment or exercise
of similar rights under such Security Assignment by the )
Replacement Project Lender shall entitle any- subsequent lender to
another Security Assignment.

_ (b} (i) Notwithstanding anything contained in the
Security Assignment, it is understcod and agreed that as between
the Project Lender and the Port Authority, all rights of the
Project Lender under the Loan Agreement and the Security
Assignment shall be subject and subordinate to the terms,
covenants, conditions and provisions of this Agreement.
Notwithstanding any provisions of the Loan Agreement and the
Security Asesigriment to the contrary, the Permittee shizll be
deemed to be the only party under this Agreement other than the _
Port Ruthority unless and until termination of the interest of
the Permittee pursuant to a Notice .of Termination hereunder- or
the effectuation of a Future Assignment :

" (ii} (1) The Permittee shall have full and
complete control of the operation and use of the System, and,
except as set forth in this Agreement, the: Security Assignment ‘or
as otherwise agreed by the Permittee ‘in writing with the consent
of the Port Authority, the Permittee shall have full power and
"~ authority to give walvers of, and to consent to variations. f£rom,
the rights of the Permittee under this Agreement and to negotiate
and enter - into supplements and amendments to this Agreement, and
except as aforesaid, the Port Authority may deal directly with
the Permittee in the negotiation and procurement of such ‘waivers,
variations, supplements and amendments and in all other matters
involving the Permittee under this Agreement or the operation and
use of the System,. without any consultation with or approval by
the Project Lender. : .
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(2) Nothing contained in this Agreement, or the
Security Assignment shall require the Port Authority to exercise
any remedy or restrict the Port Authority from waiving any
default or alleged default of the Permittee under this Agreement
or otherwise. :

(c) The Loan Agreement shall require the Project
Lender to send to the Port Authority a copy of each notice of
default or termination under the Security Assignment within five
(S) business days following the date any such notice of dafault
or termination shall have been sent to the Permittee. The Loan
Agreement shall also require the Permittee to send to the Project
Lefider a copy of each such .notice of default or termination given
to the Permittee by the Port Authority, within five (5) business
days following the date any such notice of default or termination
shall have been sent by the Port Authority to the Permittee, '

{3} (&) Subject to subparagraph (ii) hereof
notwithstandlng any other term or provision hereof or of the
- Security Assignment, no Persom, other than a Qualified System
. Operator, Project Lender or Replacement Project Lender (provided
that the Project Lender or Replacement Project Lender shall be
itself qualified as an Interim System Operator or shall have at -

- all times retained an Interim System Operator.from and .after any

Future Assignment) shall be entitled to acquire ‘the interest of
the Permittee in this Agreement as the Assignee. The foregoing
provision is of the essence of this Agreement and the Security
Assignment and it is only upon this basis that the Port Authority
has agreed to enter into thzs Agreement and to consent to the
Security Assignment. - '

S (1) Nothing herein shall be deemed to preclude
either the Port Authority or the Project Lender (provided that
the Project Lender shall have at all times qualified as an
Interim System Operator or retained an Interim System Operator
from and after any failure by the Permittee to perform the
‘operations .and maintenance obligations of the Permittee under
this Agreement) from bidding for or from becoming, at any

" foreclosure sale or proceeding similar thereto, the owner ©of the
' Permittee’s rights under this Agreement free from any claims,
equities or rights .of redemption of the Pexrmittee. The Port

Authority and the Project Lender shall have the right to bid for

-7




the Permittee’s rights under this Agreement at any sale, public

or private, whether held pursuant to a judgment of assignment or
otherwise.

{e} (i) If the Port Authority shall elect to
terminate this Agreement pursuant to Section 20 of this
Agreement, then, at the time of service of a Notice of
Termination upon the Permittee, the Port Authority shall give a
copy of such Notice of Termination to the Project Lender. The
Project Lender shall have the right to extend the effective date
of termination specified in any such Notice of Termination, for a
period of sixty (60} days or such lesser period as may be
epecified by the Project Lender (the “Initial Project Lender ,
Extension Period”),; provided the Project Lender shall:give notice
(the “Project Lender Extension Notice*) of such extension to the
Port Authority at any time on and after the date of the Notice of
Termination but not later than the effective date of termination
stated in the Notice of Termination.

(ii)'_The Project.Lender shall exercise all
reasonably available legal remedies to permit the Project Lender,
by itself, provided the Project Lender is itself ‘qualified as an
Interim System Operatdr, or through the retention of an Interim
System Operator, during the Initial Project Lender Extensiocn
~ Period referred to above .in subparagraph(g) (L) ard any Second
Project Lender Extension Period referred to below in subparagraph
(g) {iii) (1) to keep the System operational and in a state of good_
repair. . )

(1id) (1) At the -end of the sixty (60) day
pericd following receipt by ‘the Port Authority of a Project
Lender Extension Notice, this Agreement and the rights of the"
Permittee hereunder shall be terminated unless within such time’
the Project Lender shall have given the Fort Authority mnotice
(the *Project Lender Election Notice”) of its intention.to seek
or effectuate a Future Assignment, in which case the Port
Authority shall not have the right to terminate this Agreement so
long as the Project Lender is in compliance with the terms set
forth below. During the Initial Project Lender Extension Per#od
and any further period {the “Second Project Lender. Extension
Period”) up to the Future Assigument, the Project Lender, for the -
purposes of protecting and preserving its security under the '
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Security Assignment and for meeting the obligations of the
Pexmittee for the operation, care and maintenance of the System
to the extent provided below, shall (x) continue to perform its
obligations te the Port Authority in accordance with subparagraph
(g) (i1) above, and (y) shall perform, provided the Project Lender
is itself qualified as an Interim System Operator, or shall
appoint an Interim System Operator to perforw the operating
responsibilities of the Permittee for the operation, care and
maintenance of the System to the extent the Permittee shall fajl -
to do so, but only to the extent of Default Available Cash and to
the extent that the Project Lender or the Interim System Operator
has.access to the System.

: : (2) Nothing ‘herein shall be construed to
require the Project Lender to take any action that would
constitute breach of peace or otherwise be unlawful, and the
Project Lender‘s obligations hereunder which require access to or
possession of the System shall be suspended and relieved to the
extent that the Project Lender shall not be lawfully granted the
right of access or possgession for such purposes

_ {f) If the Permittee defaults under this Agreement and
fails to cure the same within the time allotted therefor, if any,
then the Permittee directs that the Port Authority accept and
permit, and the Port Authority agrees to accept ¥énd permit, the
curing of any default under this Agreement by the Project Lender
as if and with the same force and effect as though cured by the
Permittee. '

(g} " Wo sale, transfer ot aseignment by the Permittee
of ¥ts interest in this Agreement to the Port Authority or the
Préject lender (or its désignee) shall create a merger between
the interests of the Port Authority and the Permittee or that of
the Permittee and the Project Lender unless the Port Authoxity,
the Permittee and the Project Lender shall specifically consent
to ,such merger in'writing. -

(h) In the event of a Future Assignment to a
Qualified System Operator, such Qualified System Operator shall
_assﬁﬁe all of the Permittee's obligations hereunder arising from
and after the date of .puch Future .Assignment {except as otherwise
expressly provided in this Agreement). -In addition, such
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Qualified System Operator shall agree to cure, within ten (10)
days, any defaults that would constitute grounds for termination
by the Port Authority pursuant to Section 20 (except when

- fulfillment of such obligation requires activity over a period of .
‘time and the Qualified System Operator shall have commenced to
perform whatever may be required for fulfillment within ten (10)
days after receipt of notice and diligently continues such
performance without interruption except for causes beyond its
control) and, in addition, the Qualified System Operator shall
~use commercially reasonable efforts to cure any failure by the
Permittee to keep, perform and obsexve each and every other
promise, covenant and agreement on its part to be kept, performed
and observed under this Agreement.

{4) . In the.event the Project Lender requests that the
'Port Authority approve any Person as & Qualified System Operator
or an Interim System Operator, the Port Authority shall within
"ten (10) days following its receipt of such request (together .
with appropriate supporting information) notify the Project
Lender as to whether the Person is acceptable as a Qualified
Sys;em Operator or an Interim System Operator. ' In the event the
Port Authority notifies the Project Lender that the Person does
not qualify as a.Qualified System Operator oxr an Interim System
Operator, the Project Lender shall be given a reasonable
additional time to either resolve any differences with the Port
Authority or to locate a different Perxson to be a Qualified
System Operator or an Interim System Operator.

{3} The Project Lender shall have the right to be a
Qualified System Operator under a Future Asgignment provided that
it shall at all times during such period be or othexrwise engage
an Intetim System Operator to operate the. System and the parties
further acknowledge and agree that the Project Lender shall have
the right to continue to remain as the Permittee as provided in’
paragraph (j) above throughout the balance of the Term, it being
understood that the Project Lender shall be obligated to perform
all the obligations of the Permittee under this Agreement until
such time a8 it shall have assigned this Agreement to & Qualified
System Operator

. {k) From time-to-time during the Term, the Permittee
shall have the right to refinance the then-outstanding principal
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balance of the loan as set forth in loan agreements entered into
between the Permittee and Concourse Communications Group, LLC:and
between Concourse Communications Group, LLC and SpectraSite
Communications, Inc., respectively, (the “Outstanding Balance*)
only in accordance with the following requirements:

- (1) The Permittee may at any- time refinance the
Outstanding Balance with a new Project Lender with the prior
written approval of the Port Ruthority, such refinancing to
include the asslgnment of a Security Assignment to such’ Pronect
Lende.r PR :

(ii) From and after the second anniversarf of the .

Commencement Date, the Permittee may refinance the Outstanding:
Balance with a new Project Lender, including the assignment of a
Security Assignment to such Project Lender, that is a Qualified
Institutional Buyer and under a Loan Agreement as both may
‘reasonably be approved by the Port Authority; and

_ (1ii) Both on the date of: notification of the Port

Authorlty that the Permittee intends to refinance the Outstanding
Balance and on the effective date thereof, the Permittee shall
not be under notice of default or notice of termination from the -
Port RAuthority.
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The Permittee, at least thirty (30} business days prior to the
proposed effective date of a proposed refinancing of the
Outstanding Balance, shall notify the Port Authority, in writing,
of the identity of the proposed new Project Lender and shall
submit to the Port Authority for its approval a copy of the form
of the proposed Loan Agreement and accompanying note or bond.

The Port Authority -will advise the Permittee in writing within
fifteen (15) business days after receipt of such notification and
submission whether or not the Port Authority will consent to such
proposed Project Lender and such proposed note or bond. On the
date of its execution, or within five (S) days thereafter, the
Permittee shall deliver to the Port Authority a true copy of the
executed Loan Agreement and accompanying executed note or hond.

Section 26. Qispuges"

- {a) 'In the event of any dispute between the Port -

Authority and the Permittee regarding any matter related to this
. Agreement, either.the Permittee or the Port Authority may request
that a meeting be held between the parties to discuss the matter.
The parties shall each send at least two (2) representatives to
such meeting, one individual who is fully familiar with the issue
in dispute and the other who is.a member of senior management
authorized either to settle the matters in dispute or to make
recommendations for the settlement thereof

(b) If the dispute is as to whether or not any
Conétruccion Application submitted by the Permittee should be
approved by. the Port Authority, and the parties cannot achieve a
settlement of the matter following the meeting described in-
subparagraph (a).above, the matter shall be submitted for
resolution to the Chief Engineer of the Port Authority, acting
personally and in accordance: with Prudent Englneering and
Operatlng Practice. ' .

{e) 1If the'issue in dispite is not an issue covered by
subparagraph {b},. above, and the parties cannot achieve-a .
gettlement of the matter following the meeting described in .
subparagraph (a), above, the parties shall each be free to pursue
any available 1ega1 or equitable remedies.
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Section 27. c e reemen

The Port Authority shall act in a commercially reasonable
manner with respect to Carrier Users' requests pursuant to the
CarrierlAgreement, as follows:

(a) Any'request for its approval of the Carriexr User's
corporate guarantee or surety bond pursvant to Section 3.2 of the
Carrier Agreement; ' '

{b) Any request for its approval of the Caxrier User’s
general liability insurance coverage amounts pursuant to Section
6.8 Of the Carrier Agreement; ' ' ‘ ' '

‘ (c} Any requested approval of an assignment of a
Carrier Agreement to a successor to the business operations of
the Carrier User; and '

' (@) BAny request made in accordance with Section 33. of
this Agreement with respect to approval of advertising, sales
promotion, press releases.and other publicity materials submitted
by the Carxier User under Section 14.9 (a) of the Carriex
Agreewment. _ E ~ - ' -

Section 28. Payments

. {a) All payments required of the Permittee by this
Agreement shall be mailed to the Port Authority, P.O. Box 17303,
Newark, New Jersey 07194 or to such other office or address as
may be substituted therefor by the Port Authority. '

=% (b} No payment by the Permittee or receipt by the Port
Authority of a lesser fee payment amount than that which is due
and payable under the provisions of this Agreement at the time of
such payment shall be deemed to be other than a payment on
account of the earliest fee payment then due, nor shall any -
‘endorsement or statement on. any check or in any letter
- accompanying any check ox payment be deemed.an accoxrd and
satisfaction, and the Port Ruthority may. accept such check:or
- payment without prejudicing in any way its .right to recover..the
balance of such fee or to pursué any other remedy provided in
this Agreement or by law.. '
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Section 29. Recoxrdina

" The Permittee may, at its sole cost and expense, record
'a memorandum of this Agreement, prepared by it at its sole cost
_and expense, reasonably satisfactory to the Port Authority, and
the Port Authority agrees to.execute such memorandum within
fifteen (15) business days after request therefor. If the
Permittee so records such memorandum, it shall, at its sole cost
and expense, record in timely fashion -2 memorandum satisfactory
.to the Port Authority of each and every modification, extension,
' supplement, assignment, surrender, or other amendatory agreement
relating thereto, which memorandum shall be prepared by and at
the sole cost and expense of the Permittee.

Section 30, Quiet Enjoyment

The Port Authority covenants and agrees that as. long as
it is owner.or lessee of the particular Port Authority Facility
where a portion or portions of the System is installed and
operated, the:Pexrmittee, upon paying all fees hereunder and
performing, in all material respects, all the covenants,
.conditions. and provisions of this Agreement on its part to be
performed, shall and may peaceably and quidtly conduct Systew
" Operations free of any act or acts of the Port Authority except
as expressly permitted in this Agreement.’ The provisions of this
Section 30 shall not be deemed to modify the rights expressly
granted to the Port Authority under this Agreement including,
without limitation, the rights under Section 20 to terminate this
Agreement and/or exercise any other remedies which it may have in
the event of a default by the Permittee in ite obligations
hereundex following the ‘giving of any réquired notice by the Port
Authority and the expiration of any appliceble cure pericd.

Section 31, eadings’

The section headinga and the paragraph headxngs, if
-any. are inserted only as a matter of convenience and for
reference and in no way define, limit or describe. the scope or
intent of any provision hereof '

Sectipp 32.
(a) Whenever in this Agreement the Permittee is placed
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under an obligation or covenants to do or to refrain from: gr:is P gg: ;_
prohibited from deing, or is entitled or privileged to do;-any nov b g
act or thing, the Permittee’s cobligations shall be perfarmed:or : -....-
its rights or privileges shall be exercised only by its officers {
and employees. The provisions of the previous sentence:shall not . -&.
in any way be taken to alter, amend or diminish any oblxgation Qf--.é
the Permittee assumed in relation to its invitees, customers;. .. :-:y. -
agents, representatives, contractors or other persons, ﬁirmg oxr. - f- i
corporations doing business with. it. _ o Toi RAT;

‘I

. - -

(b} The Permittee's representative, hereinbéfore . s
specified in this Agreement (or such substitute as the Eerm&ttee 4,2
may hereafter designate in writing), shall have full authority .to
act for the Permittee. in connection with this Agreement: and»any_
things done or to be done héreunder, and to execute on the
Permittee’s behalf any amendments or supplements to this
Agreement or- any extension’ thereof

- T

N
v ozd

-

(c) .This Agreement does not constitute the Permittee ;;5
the agent or representative of the Port Authority for apy-.purpose:
whatsoever, nor does it constitute the Port Authority the:agentr yﬂf
or representative of the Permittee for any purpose whatsoeger. £, .

: (4) No greater rights or privileges with respect to .

. the use of the System or any portion or portions thereof or with -

. respect to any Port Authority Facility are granted or integnded to
. be granted to the Permittee by this Agreement, ox by any ..: ;

:1' (TT] l'- ‘_-;.

provieion thereof, than the rights and privileges expressly gz :
'granted hereby. =z ",

. ) . - ¥
Section 33. . c a e oo i

The Permittee shall not issue or permit to be issued .
any press or publicity release, advertisement, or literature of
any kind which refers to the Port Authority or the System or any
portion thereof installed at any Port Authority Facility pursuant:
' to this Agreement, without first obtaining the written approval
of the Port Authority. - Such approval shall be granted unless the
Port .Authority reaaonably~believes, -in good faith, that the E
publication of such information would be harmful to its intereats
. or to the public interest’ or would not be in compliance with

contemporary advertising and marketing standards for the .
' telecommunications industry. :
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Section- 34. Renewal Term

-Upon the condition that the Permittee shall not be in
default under any term or provision of this Agreement or under
any notice of default from the Port Authority, the Permittee, by
notice given to the Port Authority at-least onme (1) year but not
more than eighteen (18) months prior to the expiration date of.
the Initial Term, may extend the Term of this Agreement for a
period commencing on the day following the expiration date of the
Initial Term and continuing through the date preceding the tenth
{10th) anniversary of thlie expiration date of the Initial Texm
(such extended period, the “Renewal Term").

Section 385. anne n

. In connection with the exercise of the privilege.
granted.hereunder, the Permittee shalls:

(i) Use commercially reasonable efforts in every .
_proper mannexr to develop and increase the business conducted
by it hereunder,‘.

- (i) Wot divert, and use commercially reasonable
efforts not to cause or allow to be diverted, any business
from any Port Authority Facility where System Operations are
conducted, it being acknowledged that the Permittee shall
not be deemed to be in violation of this subparagraph (ii)
with respect to wireless communications services provided by

. Carrier-Users through telecommunications systems other than
the System, provided that neither the Permittee nor any
affiliate of the Permittee has any ownership interest in
euch other -8ystems; .

'(iii) To the '‘extent available technology permits at a
commercially reasonable cost, periodically wmonitor existing
- wireless base stations operated by Carrier Users at .
locations other than Covered Facilities which may provide
.such Carrier Users with coverage in or otherwise overlap
areas of Covered Facilities to ensure that a Carrier User
" ‘does not intentionally -avoid the System through additions to
‘such' Carrier User’s existing system; - .

-

.............
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(iv} Maintain, in accordance with accepted accounting
practice, during the Term and for one (1) year after the
expiration or earlier termination of this Agreement, and for
a further period extending until the Permittee shall receive
written permission from the Port Authority to do otherwise,
records and books of account regarding all transactions of

" the Permittee at, through or in any way connected with any

Port Authority Facility, which records and books of account
shall be kept at all times within the Port of New York
District;

(v} Permit, upon reasonable prior notice, in ordinary

" business hours during the Term of this Agreement, and for

one (1) year théreafter, and during the further period
described in subparagraph (iii), above, the examination and
audit by the officers, employees and. representatives of the .
Port Authority of such record and books of account and also
any records and books of account of any Person which is
owned or controlled by the Permittee, or which owns or
controls the Permittee, if said Person performs services,
similar to. those. performed by the Permittee, anywhere in the
Port of New York District;

,(vi) Install and use all equipment reasonably available
and necessdry to.accurately detexmine Gross Recelpts;

-(vii) - Permit the inspection, upon reasonable prior
notice, by the officers, employees and representatives of
the Port Authority of all equipment used by the Permittee to

“‘collect data to determine Gross Receipts,

(viii) Require each Carrier User, including each Paging K

. Carrier User, to permit the officers, employees and

representatives of the Port Authority, upon reasonable prior

. notice, to inspect and copy all books and records of such

Carrier Users relat;ng to the determination of payments by
such Carrier User to the Permittee and all eguipment owned
o6r controlled by such Carrier Users and used by the
Permittee or . guch Carrier User to collect data to determine
Gross Receipta, it being understood that the obligations

- hereunder iwmposed on the Permittee shall be applicable only

‘as and to the extent that the Permittee itself has such

rights of inspection and copying in a particular Carrier

_User agreement; and
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{ix) Subject to the prior approval of the Port
Authority, use its best efforts to establish and implement a
methodology for the measurement of wireless
telecommunications traffic volume on the System, whether on.
a MOU or “per bit” basis or otherwise, throughout the Term
of this Agreement

Sectlon 36. ‘ermina ge - )

(a) At any time during the Renewal Term, and without
limiting any other rights of the Port Authority under this
Agreewent, including, without limitation, the rights set forth in
Section 20, the Port Authority shall have the right to terminate
this Agreement without cause .on ninety (90) days‘ prior wrltten
notice to the Permittee. Upon the effective date of " such
terminetion this Agreement shall bhe terminated with the same
force and effect as if such date were the date originally set for
its expiration, except as provided in paragraph (b}, below.

{b) Within ten (10) days following the effective date’
of termination without cause as provided in paragraph (a}, above,
the Port Authority shall pay a ‘*Termination Amount' to ‘the
Permittee, to be determined ‘as follows-

(i) The sum of the Adjusted Gross Receipts plus
the Tower Gross Receipts and the World Trade Center Towers and
Airports Adjusted Gross Receipts, less.the sum of the Minimum Fee
" plus the Variable Fee payable to the Port Authority, in each
case, for the last full Annual Peried prior to the - effective date
of termination without cause shall be calculated, such
calculation to take into account only those Port Authority
Facilities which comprise facilities owned by or leased to the
Port Authority as of the effective date of termination.

{(11) The sum calculated in subparagraph (i},

-above, shall be divided into four (4) equal payments which shall
be deemed to be made on a quarterly basis on-the last day of each
January, April, July ‘and October, with respect to the immediately
preceding calendar quarter, in each Annual Period or portion
thereof which would have occurred prior to the expiration date of
this Agreement if this Agreement had not been terminated without
cause. ‘In the event the expiration date of this Agreement in
.effect prior to its termlnation without causge. was not scheduled
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to occur on the last day of a calendar quarter, the last such
imputed payment shall be appropriately prorated based on a
ninety-one (91) day calendar quarter.

_ {iii) The present value of the stream of payments
described in subparagraph (ii), above, on the date of termination
without cause by the Port Authority shall be determined using a
discount rate of ten percent (10%) per year (the “Base Net
Present Value Amount”}.

"(iv) The portion of the Initial System Capital
Cost plus the capital cost of any additions to the System
-approved by the Port Authority as constituting an additional

. capiti®l investment in the System which in each case constituted

actual payments to unaffiliated third parties for the acquisition
and installation of the System (less any part of this Initial’ _
System Capital Cost incurred with respect to the construction and
_installation of any portions of the System installed at Port
Authority Facilities which no longer comprise: facilities owned by
.or leased to the Port Authority as of the effective date of
termination) shall be detexmined and the amount so detexmined
shall be multiplied by a fraction the denominator of which is. the
number of days in the Term (including the Renewal Term)
originally contemplated under this Agreement but for its
termination without cause by the Port Authority and the numerator
of which is the number of days from the date of the termination
of this Agreement without cause by the Port Authority to the
expirdtion date originally contemplated under this Agreement ~(the
*Base Unamortized Capital Amcunt”). '

N (v} The “Termination Amount* shall be the greater
of (I) the Base Net Present Value Amount (as defined in.
subparagraph (iii)}, above) or (ii) the sum of Seventy-flve
percent (75%) of the Base Net Present Value Amount plus the Base
Unamortized Capital Amount (asg defined in subparagraph (iv),

above) .

(¢} . In the event the Port Authority terminates this
Agreement during the Renewal Term pursuant to the provisions of
this Section, the Port Authority shall, upon payment of the _ _
Termination Amount, have the right to (1} direct the Permittee to °

.. remove the System or the portions thereof designated hy the Port

Anthority, at.the Port Authority’s expense, and (2) to use the
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System or any portion or portions -thereof as are not Bo removed
free and clear of any claim of ownership by the Permittee
including all the Permittee’s rights to all System software
licenses, equipment warranties and service contracts. Title to
the portion or portions of the System as are not so removed shall
thereupon vest in the Port Authority without any further act or
deed by the Permittee if title thereto is not already in the Port
Authority,

Section 37, Late Charges

If the Permittee should fail to pay any amount redquired
under this Agreement when due to the Port Authority including
without limit any payment of any Minimum Fee or VariablelFeé‘or‘
any payment of utility or other charges or if any such. amount is
found to be due as the result of ah audit, then, in such eveat,
the Port Authority may impose (by statement, bill or otherwise) a
late charge with respect to each such unpaid amount. for each laté
. charge period .(described below) during the entirety of which such
amount remains unpaid, each such late charge not to exceed an
- amount equal to eight-tenths of one percent of such. unpaid amount
for each late charge period. There shall be twenty-four late
charge periods on a calendar year basis; each late tharge period
ehall be for a period of at least fifteen (15) calendar days
except one late charge period each calerndar year may be for a
period of less than fifteen (but not legs than thirteen) calendar
days. Without liwmiting .the generality of the foregoing, late _
charge periods in the case of amounts found to have been owing to
the Port Authority. as the result of Port Authority audit findings
shall consist of éach late charge period following the date any
unpaid- amount should have been paid under this Agreement. - Each
lateé charge shall be payable immediately upon. demand made at any
time therefor by the Port Authority. . No acceptance by the Port
Authority of payment of any unpaid amount or of ‘any unpaid 1ate
. charge amount shall be deemed a waiver of the right of the Port

" Authority to payment of any late charge or late charges payable
under the provisions of this Section with respect to such unpaid
. amount., Each late charge shall be recoverable by the Port . - .
' Authority in the same manner and with like remedies as if it were
. originally a part of the fee payments set ‘forth in Section 4.

. Nothing in this Section is intended to, or shall be deem to,
affect, alter, modify or diminish in any way (i} any rights of
the Port Authority undex this. Agreement, including without
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limitation, the Port Authority's rights set forth in Section 17
or (1i) any obligations of the Permittee under this Agreement.
In the event that any late charge imposed pursuant to this
Section shall exceed a legal maximum applicable to such late
charge, then, in such event, each such late charge payable under
. this Agreement shall be payable instead at such legal maximum.

Sectidn 38, h t o e 8

Following the completion of the Initial System
Construction Work by the Permittee, and except as may otherwise
provided under this Agreement, the Permittee shall not
aignificantly alter the System, do any construction or modiﬁy or

‘make any additions or improvements at any -Port. Authority Facility . '

without the prior written approval of the Port- Authority, and in
the event any alteration, construction, modification, addition,
or improvement is performed without such approval, then upon
reasonable notice to do so, the Permittee will remove the same,
or at the option of the Port Authority, will cause the same. to be
changed to.the satisfaction of the Port Authority. In case of
any failure by the Permittee to comply with such notice, the Port
Authority may effect the removal or change and the Permittee
shall pay the cost thereof to the Port Authority

Section 39, Force Majeure

Neither the Port Authority nor the Permittee shall be
liable for any failure, delay or interruption in performing its
obligations hereunder due to causes or conditions beyond its
control. .Further, neither the Port Authority nor the Permittee
shall' be liable unless the said failure,’'delay or interruption -
shall result from the failure on the part of such party to use’
reasonable care to prevent such failure, delay or interruption or
reasonable efforts to cure such failure, delay or interruption.

Section 40. b3 sura

, {a) The Permittee, in its ‘Own name as assured and at
its sole cost and expense, shall secure and keep in full force
and effect throughout the Term, a policy of commercial general
liability insurance for such coverage as may reascnably be
. required from time-to-time by the Port Authority covering the
Permittee -] operations hereunder, including but not ‘limited to
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Premises-Operations, Products-Completed Operations and broad form.
property damage coverage, and further including a contractual
liability indemnity endorsement covering the Permittee's
obligations under this Agreement, which shall initially be in a
combined single limit of $2,000,000 for liability .for bodily
injury, for wrongful death and for property damage arising from -
any one occurrence. ' '

(b) The Permittee, in its own name as assured and at
its sole cost and expense, shall secure and keep in full force
and effect throughout the Term of this Agreement, a policy of
comprehensive automobile liability insurance for such coverage-as
. way reasonably be stipulated by the Port Authority, coverlng all
of the Permittee’s owned, non-owned and. hired vehicles, which’ :
" shall be in a combined single limit of $2,000,000 per occurrence
for bodily injury and property damage 1iab111ty.

~{c) The Port Anthority shall be named ag an additional
insured in each policy of 1liability insurance required by this
Section. The Port Authority,'in its sole discretion, wmay impose
increased insurance requirements as to coverage limits or types.
of coverage, or both, with respect to any System Operation which
requires the Permittee .to gain access to or utilize in any manner
any portion of the aircraft rawmps at any Port Authority airport.

. {d} As to any insurance required by this Section, =&
cextifiéd copy of each of the policies or a certificate or..
certificate evidencing the existence therecf, or binders, shall °
be delivered to the Port Authority Manager, Risk Management
within twenty (20) days prior to.the commencement date of this
Agreement. In the event any binder. is delivered, it shall be'
replaced within thirty (30} days by a.certified ccpy of the
- policy or certificate. Each such copy or certificate shall
contaih a valid provision or endorsement that the policy way .not
be canceled, .texrminated, changed or modified, without. giving
thirty (30} days’ written advance notice thereof to the FPort
Authority Manager, Risk Management.. ‘A renewal policy or
.certificate or certificates evidencing the existence thereof

- shall be delivered to the -Port. Authority at least fifteeu (15) -

" days prior to the expiration date-of each expiring policy. If at
any time any of policies shall be or become unsatisfactory to the
Port Authority as to form or substance, acting in a non-arbitrary
and non-capricious wanner, or if the Port Authority shall

I3

-80-




determine that any of the carriers issuing such policies shall be
or become unsatisfactory to the Port Authority, acting in a non-
arbitrary and non-capricious manner, the Permittee shall promptly
obtain a new and satisfactory policy in replacement.

(e)- Each policy of insurance required by this Section
shall contain a provision that the insurer shall not, without
obtaining express advance permission from the General Counsel of
' the Port Authority, raise any defense involving in any way the
jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority or its
Commissioners, officers, agents or employees, the governmental
nature of the Port Authority or the provisions of any statutes
respecting suits against the Port Authority. '

Section 41i. on-Dis

(a) Without limiting the generality of any of the
provisions of the Agreement, the Permittee, for itself, its
successors in interest, and assigns, as a part of the ‘
consideration hereof, does hereby covenant and agree that (i) no
person, on the grounds of race, creed, colox, sex or national
origin, shall be excluded from participation in, denied the
‘benefits of, or be otherwise subjected to discrimination ig the
uvse of the System by the Permittee, (ii) in the comstruction of
the System and the furnishing of services thereon by the
Permittee, no person, on the ground of race, creed, color, sex or
- national origin, shall be excluded £rom participation in, denied
the benefits of, or otherwise be subject to discrimination, (iii)
the Permittee shall use the System in compliance with all other
requirements imposed by -or pursuant to Title 43, Code of Federal .
Regulations, Department of Transportation, Subtitle A, Office of
the Secretary, Part 21, Non-discrimination in Federally-assisted
. programs of the Department of Transportation-Effectuation of
Title VI of the Civil Rights Act of 1964, and as said Regulations
may be amended, and any other present or future laws, rules;
regulations, orders or directions of the United States of America.
with respect théreto which from time to-time may be applicable to
the Permittee’s operations at any Port Authority Airport, whether
. by reason of agreement ‘between: the Port Authority and the United
_States Government or otherwise : .

4‘
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{b) The Permittee shall include the provisions of
paragraph {a) of this Section in every agreement it may make
pursuant to which any Person, other than the Permittee, operates
any facility at any Port Authority airport providing services to
the public and shall also include therein a provision granting
the Port Ruthority a right to take such action as the United
States may direct to enforce such covenant.

(c) The Permittee’'s non-compliance with the provisions
of this Section shall constitute a material breach of this '
Agreement. In the event of the breach by the Permittee of any of
the above non-discrimination provisions, the Port Authority may
take appropriate action to enforce compliance; or in the event
such noncompliance shall continue for a period of twenty (20)

. days after receipt of written notice from the Port Anthority. the
Port Authority shall have the right ta terminate this Agreement

" with the same force and effect as a termination under the Section

20, or may pursue such other remedies as may be provided by law;

and as to any or all the foregeing, the Port Authority may take

-such action as the United States may direot. .

. (d) The Permittee shall indemnify -and hold harmless
the Port Authority from ardy claims and demands of third perscns,
‘including the United States of America, resulting from the -
Permittee’s noncompliance with any of the provisions of this
Section, and the Permittee shall reimburse the Port Authority for
any loss or expense incurred by reason of such noncompliance

~(e) Nothing contained An this Section shall grant or
shall be deemed to grant to the Permittee the right to transfer
or assign this Agreement, to make any agreement or concession of
the type mentioned in paragraph (b) hereof, or any right to
perform any construction at any Port Authority Facility.
Section 42.  Affirmative Action . o

"In addition to and without limiting any other term or
provision of this Agreement, the Permittee assures that it will
undertake an affirmative action program ag required by 14 CFR
Part 152, Subpart E, to insure that no person shall on the
. grounds of. race, creed, color, national origin, or sex be
excluded from participating in any employment activities covered
in 14 CFR Part 152, Subpart E. The. Permittee assures that no
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person shall be excluded on these grounds from participating in
or receiving the services or benefits of any program or activity
covered by this Subpart. The Permittee assures that it will
require that its covered suborganizations provide assurances to
the Permittee that they similarly will undertake affirmative
action programs and that they will require assurances from their
suborganizations, as required by 14 CFR Part 152, Subpart E, to
the same effect.

‘Section 43,

(a} In addition to and without limiting any other term
or provision of this Agreement, the Permittee shall not -
discriminate against employees or applic¢ants for employment
because of race, creed, color, national origin, sex, age,
disability or marital status, and shall undertake or continue
existing programs of affirmative action to ensure that minority
group persons and women are afforded equal employment opportunity
without digcrimination. Such programs shall include, but not be
limited to, recruitment, employment, job assignment, -promotion,
upgrading, demotion, transfer, layoff, termination, rates of pay
or other forms of compensation, and selections for training or
retraining, including apprentideship and on~the-job training.

(b} 1In addition to and without limiting the foregoing,
and without limiting.the provisions of Sections 41 and 42, the
Permittee, in connection with its continuing operation,
waintenance and repair of the System, or any portion thereof, as
‘provided in this Agreement, shall throughout the Term, commit.
itself to and.use good faith efforts to implement an exténsive
program of affirmative action, including specific affirmative
- action steps to be takemn by the Permittee, to ensure maximum
opportunities for employment and contracting by minorities &nd
women, and by Minority Business Enterprises and Women-owned
Business Enterprises. In meeting the said commitment, the
Pernittee agrees to submit to the Port Authority for its review
and approval the Permittee's said extensive affirmative action
program, including the specific affirmative action steps to be
taken by the Permittee to meet the -aforesaid commitment, within
sixty (60) days after the execution of this Agreement. The
Permittee shall incorporate in its said program such revisions -
. and changes which the Port Authority initially or from time- -to-
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time may reasonably require. Throughout the Term, the Permittee
shall document its efforts in implementing the said program,
shall keep the Port Authority fully advised of the Permittee's
progress in implementing the said program and shall supply to the
Port Authority such information, data and documentation with
respect thereto as the Port Authority may from time-to-time and
at any time request,. including but not limited to annual reports.

(¢) (i) *Minority" as used in this Section includes:

(1} Black (all persons having origins in any .
of the Black. African xacial groups not of Hispanic
origin); -

. . (2) Hispanic (all persons of Mexican, Puerto
Rican, Dominican, Cuban, Central or South. American
© culture or origin, regardless of race).

" (3) Asian and Pacific Islander (all persons
- baving origins in any of the original peoples of the
Far East, Southeast Asia, the Indian Subcontinent, or -
the Pacific Islands); and

(4) American Indian o Alaskan Native {all -
persons having origins in any of the original peoples
of North America and maintaining identifiable tribal
affiliations through membership and participation or
communaty identification).

{11} “Minority Businesa Enterprise*® (MBE) as-used.
herein shall mean any business enterprise which is at least
fifty-one percent owned by, or in the case of a publicly owned
business, at least fifty-one percent of the stock of which is
owned by ecitizens or permanent resident aliens who are minorities
. and such ownership is real, substantial and continuing.

- {1i1) . "Women-owned Business Enterprise" (WBE) as
used herein shall mean any business enterprise which is at least
fifty-one percent cwned by, or in the case of a publicly owned
business, at least fifty-one percent of the stock of which is
owned by women anhd such ownership is real substantial ‘and
» continuing
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(iv) Good faith efforts to include meaningful
participation by MBEs and WBEs shall include at least the
following:

{1) Dividing the work to be subcontracted
into smaller portions where feasible.

(2) Actively and affirmatively soliciting
bids for subcontracts from MBEs and WBEs, including.
circulation of solicitations to minority and female
contractor associations. The Permittee shall maintain
records detailing the efforts made to provide for meaningful
MBE and WBE participation as called for in paragraph (b),
above, including the names and addresses of all MBEs and
WBEs contacted and, if any such MBE or WBE is not selected
as a joint venturer or subcontractor, the reagson for such
decision. : -

(3) Making plans and specifications for
prospective work availahle to MBEs and WBEs in sufficient
time for review. . ‘

(4) Utilizing the list of eligible MBEs and
WBEs maintained by the Port Authority or seeking minorities
and women from other sources for the purpose of soliciting
bida for subcontractors.

(5) Encouraging the formation of joint
ventures, partnerships or other similar arrangements among
-Bubcontractors, where appropriate, tq insure that the
Permittee will meet its obligations hereunder.

(6) Insuring that provision is made to
provide progress payments to MBEs and WBEs on a timely
basis.

(7} Submitting gquarterly reports to the Port
Authority (0Office of Business and Job 0pportunity) detailing
its compliance with the provisions hereof N

(d) The Permittee's non-compliance with the prov1sions
of . this Section.shall constitute a material breach of this . .
Agreement. In the event of the breach by the Permittee of any of
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the above provisions the Port Autherity may take any appropriate
action to enforce compliance; or inm the event such non-compliance
shall continue for a period of twenty (20} days after receipt of
written notice from the Port Authority, the Port Authority shall
have the right to terminate this Agreement with the same force
and effect as a termination under the provisions of Section 20,
or may pursue such other remedies as may be provided by law.

{e) In the implementatlon of this Section, the Port
Authority may consider compliance by the Permittee with the
provisions of any federal, state or local law concerning
affirmative action-equal employment opportunity which are at
least equal to the requirements.of this Section, as effectuating
the provisions of this Section. If the Port Authority determines
that by virtue of such compliance with the provisicns of any such
federal, state or local law, the provisions hereof duplicate or
conflict with such law, the Port Authority may waive the
applicabxlity of the provisions of this Section to the, extent
that such duplication or conflict exiats.

(f) Nothing hereln provided shall be conastrued as a
limitation upon the application of any laws which establish
different standards of compliance or upon the application of
requirements for the hiring of local or other area residents.

Section 44.  Electricity

(a} Subject to all the terms and conditions of ‘this
Agreement, including without limitation the provisions of Section
.6 with respect to portions of Port Authority Facilities leased to
or otherwise wadé available to lesseed or permittees, the Port
Authority will furnish electricity to the Permittee for System:
Operation, thé quantity of such electricity supplied to the
Permittee to be in accordance with the design criteria and
capacity of each of the Port Authority Facilit;es and to be paid
for by the Permittee as followa-

(1) With respect to Port Authority Facilities or
portions thereof that are located in the State of New York, the
Port Authority shall periodically throughcut the.Texm, at such
- times as the Port .Authority may elect, arrange for a survey of
the Permittee’s equipment by the Port Authority's Engineering
- Department or by .an independent utility consultant to be selected
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by the Port Authority for the purpose of establishing the
Permittee's annual consumption of and demand for electricity
{such consumption of and demand for electricity being hereinafter
referred to as "Consumption and Demand"). Such Consumption and
Demand shall be based on the Permittee’s electrical equipment and
the frequency and duration of the use thereof by the Permittee.
The Permittee's annual Consumption and Demand shall be divided by
the number of "Billing Periods"™ per year established by the
public utility company supplying electricity in the vicinity of
the Port Authority Facility so as to determine the Permittee‘s
Consumption and Demand per Billing Period. The Port Authority
. shall .compute the cost of such Consumption and Demand as
determined by the survey based on the greater of: (1) the rates
{(including the fuel or other adjustment factor if any) which the
Permittee at the time of such purchase and under the sexvice
classification then applicable to it would have to pay for the
same- quantity of electricity to be used for the same purposes
-under the same conditions if it received the electricity directly
from the public utility supplying the same to commercial '
buildings in the viecinity, or (2) the Port Authority's cost of
obtaining and supplying the same quantity of electricity. The '
Permittee shall pay the cost of such Consumption and Demand fox
each such billing period to the Port Authority at the time the
next fee payment following the close of such Billing Period is
due and the same shall be deemed fees collectible 'in the same
manner and with like remedies as if it were a part of the Minimum
Fee hereunder. The determination of Consumption and Demand by
survey shall be effaective until the mnext succeeding survey and:
shall be binding and conclusive on both the Permittee and the
Port Authority as to all matters, including but not limited to
the frequency and duration of use of the Permittee’s electrical
‘equipment at the Port Authority Facility by the Pérmittee. The
. cost of each such survey shall be borne by the Poxt Authority,
provided that if the Permittee makes any alterations or .
Amprovements at the Port Authority Facility in accordance with
the provisions of this Agreement or otherwise which may result in
greater Consumption or Pemand, the Port Authority may direct a.
new survey to establish the Permittee’s Consumption and Demand
for electricity at the Port Authority Facility din question and,
the cost thereof shall be borne by the Permittee. Any method of
‘measurement used herein shall not preclude the Port. Authority
from reverting to the use of any prior method. .In lieu of a -
determination of Consumption and Demand by survey, the same may
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be measured by meter which the Port Authority may install at itg
option, exercised at any time during the Term, and if for any
reason any meter fails to record the consumption of electricity,
the consumption of electricity during any such period that the
meter is out of service will be considered to be the same as the
consumption for a like period either immediately before or
immediately after the interruption as selected by the Port
Authority. .

(ii) With respect to Port Authority Facilities or
portiona thereof that are located in the State of New Jersey, the
Port Authority shall periodically throughout the Term, at such
times as the Port Authority may elect, arrange for a survey of
the Permitteé’s equipment by the Port Authority s Engineering.
Department or by an independent utility consultant to be selected
by the Port Authority for the purpose of establishing the
Permittee’s annual Consumption and Demand. The Poxt Authority
- ghall divide the total cost of electricity consumption and demand
furnished to the Port Authority Facility for each Billing Period,
as billed by the public utility supplying electricity to the Port
Authority Facility, by the total number of kilowatt hours shown
on the gtatement for the Port Authority Facility for that Billing
Peried in order to arrive at the cost per kilowatt hour charged .
by the public utility supplying electricity to the Port Authority
Facility for consumption and demand at the Port Authority
Facility. The Permittee shall pay to the Port Authority at the
time the next fee. payment following the close of such Billing
Period is due, as and for the Permittee’s Consumption and Demand,
an amount determined by wmultiplying the cost per kilowatt hour
charged by the public utility supplying electricity to the Port
Authority Facility for consumption and demand at the Port
Authority Facility by the numbér of kilowatt hours of electrical
consumption by the Permittee for that Billihg Period as
determined by the electrical survey of the Permittee's equipment |
conducted by the Port Authority. Such amount as is determined to
be due to the Port Authority for each such Billing Period shall
be deemed fees 'collectible in the same wmanner and with like
remedies as if it were a part of the Minimum Fee hereunder. -In
the event the laws.of the State of New Jersey hereafter provide
.that the Port Authority may resell or. submeter. electricity to the
Permittee, the Port Autbority hereby reserves the right at. its}
option exercised at any time during the Term, ‘and -at ita cost and
expense, to install ‘meters to measure the Permittee’s Consumption -
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and Demand and, in such event, the Permittee shall pay to the
Port Authority for each Billing Period the cost of such
Consumption and Demand as measured by meter based on the greater
of (1) the rates (including the fuel or other adjustment factor
if any) which would be charged to the Permittee hy the public
utility company supplying electricity in the vicinity at the time
of. such purchase and under the gervice classilfication then
applicable to the Permittee for the same quantity of electricity
to be used for the same purposes under the same conditions if the
Permittee purchased such electricity directly from such public
utility company, or {(2) the Port Authority’s cost of obtaining
and supplying the same gquantity of electricity, and if for any
reason any meter fails to record the consumption of electricity,
the consumption thereof during any such period that the meter is
out of service will be considered to be the same as the .
consumptlon for a like period either immediately before or
immediately after the interruption as selected by the Port
Authority. '

(b) PNotwithstanding that the Port Authority has agreed -
to supply electricity to the Permittee, the Port -AButhority shall
be under no cbligation to provide or continue such service if the
Port Ruthority is prevented by law, agreement or otherwise from
metering or measuring electrical consumption as set forth in
paragraph (a) of this Section, or elects not to so meter or
measure consumption of the same, and in any such event, the
Permittee shall make all arrangements and conversions necessary
to obtain electricity directly from the public utility. Also in
such event, the Permittee shall perform the construction
necesgary for conversion and if any lines or equipment of the
Port :Authority are with the consent of the Port Authority used
therefor, the Permittee shall pay to the Port Authority its pro
rata share of the reasonable costs. and expenses for the said
lines and equipment. . :

(c} The supply of electricity shall be made by the -
Port Authority to the Permittee at such points as are desigmated
on the final plans covering the Peérmittee’s Initial System
Construction Work approved by the Port Authority for connection
of the electrical distribution systems to be installed by the
'Permittee with the Port Authority's lines and conduits, and the
Port Ruthority shall have no responsibility for the distribution
of electrical current beyond the points of connection to the
System. - )
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{d}) If any federal, state, municipal or other
governmental body, authority or agency or any public utility
assesses, levies, imposes, make or increaseés any charge, fee or
rent on the Port Authority for ‘any service, system or utility now
or in the future supplied to the Permittee or to any of its
Carrier Users, then, at the-option of the Port Authority
exercised at. any time and from time-to-time by notice to the.
Permittee, the Permittee shall pay, in accordance with said
notice, such charge, fee or rent or increase thereof (or the
portion thereof equitably allocated by the Port Authority to the
Permittee’s operations hereunder) either directly to the.

" governmental body, authority or agency-or to.the public utility
. or direetly to the Port Anthority.

(e} ' The Port Authority shall have the .xight to .
discontinue temporarily the supply of any of the above services.
when necessary or desirable in the reasonable opinion 6f the Port
Authority in order to make any repairs, alterations, changes or
improvements in the premises or elsevwhere at the Port Authority -
Facility including but not limited to all systems for the ‘supply.
of services. Except in cases of emergency, the Port Authority
shall give. the Permittee reasonable prior notice .before
discontinuing the supply of services pursuant to the provisicns
of this paragraph. . -

(£) No failure, .delay, interruption or reduction in
any service or services shall be or shall be construed to be an
eviction of the Permittee, shall be grounds for any diminution or
abatement of the fees payable hereunder, or shall constitute
grounds for any claim by the Permittee for. damages, _conseqguential
oxr otherwise, ‘'unless due to the gross negligence or willful
misconduct of the Port Authority, its employees or agents,

(g) ' The Port Authority shall be under no obligation to -
supply any service or services if and to the extent .and during
any period that the supplying of any such service or services or .
the use of any component necessary therefor shall be prohibited.
or rationed by any federal, state or wunicipal law, rule;
regulation, requirement, order or direction and if the Port
Authority deems it in the public interest to comply thexewith,
even though such’'law, rule, regulation, requiremant order or
direction may not be mandatory on the Port Anthority as a public
agency. .
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_Section 45. itabili ort tho a t

_ The Permittee acknowledges that it has not relied upon
any representation or statement of the Port Authority or its
Directors, officers, employees or agents as to the suitability of
.any.- Port Authority Facilities to be utilized by the Permittee for
System Operations. Without limiting any obligation of the ‘
Permittee to commence operations hereunder at the time and in the
_ manner stated elsewhere in this Agreement, the Permittee agrees
that no portion of any Port Authority Facilities to be utilized
by the Permittee for System Operations. will be used initially or
at .any. time during the Term which is in a condition unsafe or
improper for the conduct of System Operations .so that there is
possibility of injury or damage to life or property. Except as
_expressly provided in Section 44, the Port Authority shall have
no responsibility with respect to the furn1shing or supplying of
any utilities whatsoever.

Section 46. i Lonal nt

, (a} In the event that the operation of any of the
Permittee’s.or a Carrier User’s ox a Paging Carrier User’s
transmitting and receiving equipment, or assoclated ‘antennas,

- lines, cables, and wires causes Objectionable Interference, as
defined in paragraph (d) below, to any communications activity
conducted as of the date of this Agreement at any Port Authority
Facility by the Port Authority or a third party pursuant to
agreement between such third parxty and the Port Authority, the

' Permittee shall take all ateps necessary to remove the cause of
the Objectionable Interference.

¥ (b} If such Objectionable Interference relates to a
communicat;ons activity at such Port Authority Facility conducted
by the Port Authority or a third party pursuant to agreement
between such third party and the Port Authority which commences
after the ‘commencement of the Permittee’s operations at the Port
“Authority Facility pursuant to the terms of this Agreement, the
Permittee shall cooperate with the Port: Authority and any such
third party in a commercially reasonable effort to remove the’
cause of the Objectionable Interference. If such communication
activity'éondudted by the Port Authority or such third party
causes Objectionable Interference to Carrier Users or to Paging
Carrier Users, the Port Authority shall take commercially
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reasonable steps, and shall use commercially reasonable efforts
to require the third party to take commercially reasonable steps,
to remove the cause of the Objectionable Interference.

(c) If the Permittee believes that the cause of such
Objectionable Interference does not relate to the operation of
its transmitting and receiving equipment, or associated antennas,
lines, cables, and wires, the matter 'shall be submitted to an
engineering committee consisting of one engineer selected by the
Permittee, one engineer selected by the Port Authority, and a
third engineer selected by the two engineers previously selected.
b § such engineers can not agree on a third engineer, then the
third engineer ghall be Belected by an officer of the Amexican
Arbitration Association. - It shall be the duty of the members of
the engineering committee to determine whether in their-opinion
the Objectionable Interference results from the operation of the
Permittee’s transmitting and receiving equipment, or associated
.antennas, lines, c¢ables, and wires. If a majority of the :
~committee shall so determine, and such Objectionable Interference
relates to an existing communications activity at such Port
Authority Facility, the Permittee shall remove the cause of the
Objectionable Interference. :

(d) Objectionable Interference to a commnnications
activity shall be deemed to. exist for the purposes of this
Section if.

(i} The corstruction or operation, maintenance,
or repair of a Person’s transmitting and receiving equipment or
associated antennas, lines, cables, and wires causes a condition
to exist which would constitute interference within the meaning
of the rules and regulations of the Federal Communications
Commission at the time then in effect, or ,

(1i) The construction, operation, maintenance, or
repair of a Person’s transmitting and receiving. equipment or .
agsociated antennas, lines, cables, and wires causes a matexrial -
impairment of the quality of either sound or picture signals of a
communications activity being conducted at a Port Authority _
Facility during the period of operation of such communications '
activity, as compared with that which would be obtained if such
_transmitting and receiving equipment or associated antennas,
lines, cables, .and wires were not in operation, or under
construction, maintenance, or repair; or

-2~




(1i{) The conatruction, operation, maintenance, or
repair of a Person’s transmitting and receiving equipment or
‘associated antennas, lines, cables, and wires prevents a third
party conducting a communication activity at guch Port Authority
Facility from using or having access to its equipment, or '
agssociated antennas, line&, cables, and wires at reasonable and
usual times to an extent which interferes to a material degree
with the construction, operation, maintenance, or repair thereof,
it being understood that a reasonable temporary interference

which does not materially interfere with the construction, .
operation, maintenance or repair of such third party's
‘equipment, or agsociated antennas, lines, cables, and wires and
which .is occasioned by congtruction, operation, maintenance;:or
repair of or to guch equipment, or associated antennas, lineg,
cables, and wires shall not bhe considered Objectionable |
Intexference.

: (e) All agreements to which the Port Authority shall
hereafter become a party and pursuant to which the Port Authority
shall grant or otherwise provide rights, licenses or permission
to engage in communications activities at any Port Authority'
Facilities shall contain the agreement of the other party to such
agreement, expressed to be for the berefit of and enforceable by
the Port Authority and the Permittee, to accept and be bound by
the provisions of this Section 46, unless, in the reasonable
opinion of the Port Authority, such communications activities
would not cause Objectionable Interference to System OPerations

Section 47, - 1i vi 1

. Neither the Commissioners of the Port Authority nor the
. Members of the Permittee, nor any of them, nor any officer, agent
or employee of the Port Authority or of the Permittee shall be
charged personally by either party hereto with any liability ox
shall be held pereonally lisble to the other party under any term
or provision of this Agreement or because of its execution ox
attempted execution, or because of any breach or attempted or
alleged breach thereof.

Section 48. Exis Y Wireles eeme

The Port Authority hereby assigns to the Permittee all
of the Port Authority’ 5 right, title and interest in its existing
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lease and permit agreements with wireless carriers at Covered
Facilities, including but not limited to those lease and

permit agreements listed on Schedule A attached to Exhibit E,
described below. The Permittee shall pay any costs incurred by
it or by the Port Authority in connection with any termination or
revocation of such agreements. Total payments by the Permittee
to the Carrier Users pursuant to this Section shall not exceed
One Million Six Hundred Thousand Dollars and No Cents
($1,600,000.00) in the aggregate. Any such payments made by the
Permittee to the Carrier Users shall comprise a portion of the
Initial System Capital Cost. The assignment by the Port
Authority to the Permittee provided for above shall be further
evidenced by execution and acknowledgment of an “Assignment and
‘Assumption Agreement' in the form attached hereto, hereby made a
"part hereof and marked *Exhibit E* and by the transmittal by the
Port Authority and the Permittee of a letter notifying such
wireless carrier under any such existing agreement of the
assignment of same.

Section ¢9. Non-BPigturbance

So long as this Agreement has not been terminated on
account of a default by the Permittee that has continued beyond
any applicable cure period, no mortgagee or assignee of, or .
guccessor to, the Port Authority, or any Person holding any liens
on or security interests in any equipment or fixtures owned by
the Port Authority that form a part of the System (a
*Successor”), upon taking title to any such fixtures or. equipment
shall terminate or disturb the Permittee’s use and operation of
such equipment and fixtures in connection with the operation of
the System pursuant to this Agreement, except in accordance . with
the terms of this Agreement. A Successor shall be bound to the
Permittee under the terms of this Section 49,

Section 50. Iﬂélzg;._&&mmﬂmm

~ The Permittee shall use reasonable efforts, taking: all
measure and means, to insure labor harmony in its operations at
-the Facility all to the end of avoiding and preventing strikes,
walkouts, work stoppages, eslowdowns, boycotts and other labor
_.trouble and discord. The Permittee recognizes the essential -
necessity of the continued and full operation of each Port
Authority Facility.
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Section 51.  Brokerage

The Permittee represents and warrants that it has not
had any contacts,-dealings, acts or conversations with any broker
exXcept TREGA Securities, LLC or BancBoston Robertson Stephens
Inc. (assuming, but without acknowledging, that either of said
entities is a “broker”}) in connection with the negotiation of
this Agreement or in connection with the rights and permissions
granted to the Permittee hereunder. The Permittee shall
indemnify and save harmless. the Port Authority from any and all
claims for brokerage or commission made by any Person, including
but not limited to TREGA Securities, LLC and BancBoston Robertson
Stephens Inc., for services in connection with.the negotiation
and execution of this Agreement or in connection with the rights
and permissions granted to the Permittee hereunder arising out of
the contacts, dealings, acts or conversations of the Permittee,’
except for claims arising solely out of any contacts, dealings,
acts or conversations of the Port Authority.

Section 52.- Netices

(a) All notices, permissions, requests, consents and
approvals given or required to be given to or by either party
shall be in writing, and all such notices and requests shall be
personally delivered to the party or to the duly designated
officer or representative of such party at the location provided
pursuant to this Section or forwarded to such party, officer or
representative at the location provided pursuant to this Section,
by a nationally-recognized overnight courier service or sent by
regiapered or certified mail. The Port Authority and the
Permi;tee shall designate an office within the Port of New York
District and an officer or representative whose regular place of
business is at such offjce. Until further notice,. the Port
Authority hereby designates its Executive Director and the
Pérmittee designates the person whose name appears on the £irst
page of this Agreement as thelr respective officers or
representatives upon whom notices and requests may be served, and
the Port Authority designates its office at One World Trade
Center, New York, New York 10048, and the Permittee designates
its office, the address of which is set forth on the first page
of this Agreement, .as their respective offices where notices and
requests may be served.
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(b) If any notice is mailed or delivered, the giving
of such notice shall be complete upon receipt or, upon the event
of a refusal by the addressee, 'upon the first tender of the
notice to the addressee or at the designated address.

8ection 53. Severability .

In the event that any of the terms, covenants or

. conditions hereof or the application of any such term, covenant
or condition shall be held invalid as to any party or
circumstance by any court or regulatory body having jurisdiction,
the remainder of such terms, covenants or conditions shall not be
affected thereby and shall remain if full force and effect, and
the parties shall negotiate in good faith to substitute a teim or
condition in thzs Agreement to réplace.the one ‘held: invalid.

Section 54. Counterparts -

This Agreement may be executed in any number' of
counterparts, and each counterpart'héreof shall be deemed to be
an original instrument, but all such counterparts together ahall
constitute but one agreement.

SectiOn'SSL : - £ T reta

Except as otherwise expressly provided herein: the
singular includes the plural and the plural ircludes the
singular; *or” is not exclusive; “include” and “including” are
not limiting; a reference to any agreement or other contract
includes permitted supplement and amendments; a reference to a
law includes only such law as in effect on the date of execution
and delivery hereof and any rules or regulations issued -
thereunder and in effect on the date of the execution and
- delivery hereof; a reference to a Person includes its permitted
succegsors -and assigns; a reference to & Section or any Exhibit
is to the Section or Exhibit which constitutes a part of this
Agreement unless otherwise specified; in case of any conflict
between the provisions of this Agreement and any Exhibit, the

provisions of this Agreement shall take precedence; any right .may _

be exercised . at any time and from time to time; all obligations
under this Agreement of any party are continuing obligations

throughout the Term and the fact that counsel to any party shall
have drafted this Agreement shall not affect the interpretation
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of any provision of this Agreement in a manner adverse to any

party or otherwise prejudice or impair the rights of any such
party.

Section 56, i a e ic ie

It is not intended that this Agreement make any Person
a third party beneficiary hereof, notwithstanding the fact that
Persons other than the Permittee .and the Port Anthority may be
benefitted hereby.

Section 57. ve aw

This Agreement shall be governed by, and: construed 1n
accordance with, the laws of the State of New York.

Section 58. Entire Agreement

‘This Agreement consists of the following: pages 1
through 98, inclusive, and Exhibits A, B, C, D and E and Schedule
E. It constitutes the entire agreement of the parties on the
subject matter hereof and may not be changed, modified discharged
or extended except by written instrument duly executed by Port
- huthority and the Permittee. The Permittee agrees that no
representations or warrantiesz ghall be binding upon the Port
Authority unless expressed in writing in this Agreement.
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TITE

~ IN WITNESS WHEREOF, the parties hereto have executed
these presents as of the day and year first above written.

ATTEST:

ATTEST:

Neme: Pnile E. Deck

Title: Teckmins) Diveclorr

THE PORT AUTHORITY OF NEW YORK
- AND NEW JERSEY

PARTNERS, LLC

Lol b
Name'?- \'-L\&L)‘ E b&.,@'tt‘or\.mo

- r1t1e='?*ts*dﬂR*f _ -
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EXHIBIT A
PORT AUTHORITY FACILITIES

I. Basic Port Au;hg;;;i Facilities
A. ‘ Holland Tunnel
B. Lincoln Tunnel
C. John F. Kennedy Intérﬁétional Airport
D. New%rk International Airpo}ﬁ

E. ' LaGuardia Airport

IT. ditio Aut ac es
_A. PATH Stations and tubes
B. Port Authority Bus Tgrminal

C. Wbrlderade'Center Concourse

{Other Port Authority Facilities, such as the George .
Washington Bridge Bus Station, may be added to the System upon
the recquest of the Permittee and with the written consent of the
Port Authority in its sole and absolute discretion.)
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EXRIBIT R (48 Pages plus Exhibits A - E .
and Schedules 2.7(a) = 2.7(h)}
1 CARRIER ACCESS AGREEMENT
2 THIS CARRIER ACCESS AGREEMENT (the "Agreement®) is made and
3 entered into this day of , 1999, by and between NEW YORK
4 TELECOM PARTNERS, LLC ("NYTP"), a _Dclaware limited {iability company with a
5 principa} office at . ' World Trade Center, New York, New-
6  York 10048, and (the "Carrier™), 2 '
7 corporation with a principal office at
8 .
9 -WITNESSEI‘H:
10 WHEREAS, the Port Authonty 'of New York and New Jersey (the "Port
-1 Authonty') has selected NYTP to build and operate 2 Te!eoommunicatlons Network Access
12 System ("TNAS"), as described on Exhibit "A" attachéd hereto, whereby providers of
13 Personal Wireless Services (as-hereinafter defined) may elect to have seamless. wtrelcss
14 access to certain tunnels. concourses and bulldmgs airports and other faclhties operar.ed by
15 the Port Authority;
16 WHEREAS, the Port Authorify and NYTP have agreed upon the terms and
17 conditions pursuant to which NYTP will build and operate the TNAS and, in connection
18 therewith, the Port Authority and NYTP have entered into a TNAS Agrecment dated
19 __» 1999 (the "TNAS Agrce.ment"), and
20 WHEREAS, NYTP has agresd to make the TNAS availsble to the Carrier in
21 the Lincoln Tunnel and the Holland Tunnel (col[ectwely. ‘the "Tunnels"). as well as in any
22 other Port Authonty Facility (hereinafter defined) in whrch the Carrier desires TNAS®
23 coverage. in accordance with the terms and conditions set forth hierein, and the Carrier has
24 agreed to participate in and use the TNAS i in thc 'I‘unnels and if the Carrier desires, other
25  Port Authority Facilities, and to make payments to NY’I‘P a!l iu aocordanoe with the ﬁerms
26 -andcond[nonssetfonh hereln, © R o ’ ’ '
ommmni:q&mmmmr ' 1
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1
12

13
14
15
16

17

18
19

20
21
22

NOW, THEREFORE, in consideration of the covenants contained herein and
other good and valuable consideration, the parties agree as follows:

AGREEMENT

L DEFINITIONS. For purposes of this Agreement, the following
capitalized words and phrases, in the absence of clear implication otherwise, shall be given
the following respective meanings:

"Access Fee" shall have the meaning given thgi term in Section 3.1,

Ag_gm shall mean.a Person to whom nghts hercunder have been
assigned, mcludmg any trustes deslgnated in connection with the Project Financing.

“Baseline MOUs" shall mean the MOUs for each Covered Facility set
forth on thé Schedule for such Covered Facility, as increased by any additional Baseline
MOUs purchased by the Carrier pursuant' to Section 3.1(c).

gaum_ﬁmgg shall triean thls Agreement and all other smmllar
agreemems ‘with Pammpatmg Carriers pursuant to which Paruclpatmg Carriers-and NYTP
agree on the terms and oondmons under which such Participating Carviers will have access to
the TNAS. "

) _"gj;;ier gg" sﬁ_all have the meaning given that term in Section 3.6.

_ ggm_[_&__pm_g; shall mean the Carrier 5 cqurpment for the
pmvision of telecommunicauons semees _

- ﬂ ) ' . "Q}gnge__},_m sha.ll mean (i) any change in, or adOpuon of any

o

consutunon charter, act stawte law. ordinanoe, code, rule, regulanon or order,. ,or other .

legislative or administrative action of the United States of Amenea. the ‘State- ot' New York,
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14
15

16
17

18

19
20
21

22

.24

D3/25/08RDGI10S79S/91430,000 o3

or the State of New Jersey, or any agency, department, authority, political subdivision or
other instrumentality of any of them (collectively, a "Law™), (ii) a final decree, judgment, or
ocder of a court or any such agency which is legally binding and enforceable, or (iii) the
suspension, termination, interruption; denial, failure to renew, or imposition of conditions
not previously imposed, with respect to the issuance of any permit, license, consent or
authorization, or any change in judicial or administrative interpretation of any Law with
which, in each case, in the mutual opinion of the parties, NYTP must at such time comply in
conniection with the design, construction or operation of the TNAS, having a material adverse
effect on the performance of any of the abligations of NYTP hereunder o of any other

. obligation of a'party pursuant to this Agreement, occurring subsequent to the date hereof,

and which has not been principally caused by, nor significandy contributed to by, and is
beyond the reasonable control of, the party relying thereon as justification for not performing
an obligation or complying with any conditign required of such party under this Agreement.

Qm_t[ggg[ shall mean, collectively, the geneml contractors that
NYTP selects to construct all or any pornon of the TNAS. e

| “Construction Contract” shall mean, Wwith respect to any Contractor,
every agreement between NYTP and such Contractor with respect to the TNAS,

oo '_nmqgm@gg" ‘shall mean, With~rcspdct to any Covered Faqiiity,
all costs attributable solely to sicch-Covered Fagility ‘t'hat may be incurred by NYTP
(including any such costs incurred by any of its contractors or. agents) during the
Construction Period with respect o ﬁw completion of the TNAS at such Covered Facility.

“Coristryction Dite" shall mean, with respect to any Covered Faility,

' the date that construction of the TNAS commences in such qugred Facility. .

G e . AT A
. P

'_ggmuggggg shall mean, wrth respect to any Covered ‘
Fac:hty. the time period beginning on the Constructton Date and endmg on the date set forth
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in the Schedule 2.7 for such Covered Faciiity, or as may be further extended pursuant to

2 Section 2.7(a).
- 3. "Consulting Engineer” shall have the meaning given to such term in
4 . Section 2.7 '
h] "Contractor* shall mean €ach gencral contractor that NYTP selects to
6 construct the TNAS, or any portion thereof,
| “Covered Facility"-shall mean each Port Authority Facility. with respec: :
to wh:ch the Carrier has elected to participate in the TNAS and receive TNAS coverage '
pursuant to the procedures in Section 2.7.°
10 “Date of TNAS Operation* shall mean, thh respect to each Covcred
11 Facxhty, the later to occur of (i) the end of the Construction Period, or (ii) the datc on whlch
12 - the Camet has complied with the terms of Sectlons 2. 7(a), 3.1(a) and (v} and-3.2 with
13 respect to such Covered Faclluy
4 'Mc_ef shall have the meaning given that térm in Section 3.1.
15 gg;;lvglem Measgrement g{_’ g or EMQ shall have the meaning
16 Igwen to that erm ‘under the ‘definition of MOU.
17 E;;imated anstmcuon Costs” shall ha\re the meanmg given to r.ha:
18 term. in Section 3.6.
' E&MQH& shall mean, with respect to-each Covered Facility, all
20 MOQUs sent or reoeived by Carner s customers over the 'I‘NAS in an operating year in excess
21 Of Basclme NfOUs | ' i - e
-. N , .l. '.'-'l‘" ..J:. whEL D ey - ;_-:_:I},”:‘:_;-‘_', ;.'.'. :.: S . ...;.‘ ) “:..1‘: f-f":..r-l 'E-:ﬁr::
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"Existing Contracts” shall mean the existing contracts regarding
wireless services within Port Authority Facilities described on Exhibit "B" attached hereto.

"GAAP" shall mean generally accepted accounting principles applied

- on a consistent basis,

"Initjal Term" shall have the meaning given that term in Section 4. [.

"M and, collectively, "MOUs," shall mean a "Miaute of Use, "

which shall refer to each minute, or portion thereof, of airtime.that a customer of a
Participating Carrier sends or receives transmlss:ons over the TNAS In addmon, the
Carrier acknowledges that methods of measurmg use or volume in the wireless
communications industry are constant!y evolving, and that NYTP may in the future use a
different methodalogy for measuring use of the system by the Carrier and the other
Participating Carriers (e.g., measurement based on bits through digital padwt switch data).
In the event that NYTP converts the methodology of ‘measuring use of the TNAS from -
minutes of use 0 an equivalent measurement of digital information wnrc!ess traffic use (an

“Equivalent Measurcment of Use™ or “EMU"), the defined term MOU used throughout this
Agreement shall mean and refer to such EMU. The pames acknowledge that a change in the

) mcthodology used to measure use of the TNAS will require the consent of the Port Authority

in accordance with the terms of the TNAS Agreement.

"Operating. Year" means a mlendar year durlng the term of this

- Agreement or, as applicable, and pro rated, the portion of the year begmnmg on the Date of

TNAS Operation and ending on Deeember 31 of the samc calendar year or, in the case of
the last Operating Year hereunder thc portion of the year begmning on January’ 1 thereof

_ and ending on the _'I‘ennmauon Date of this Agreement.

"Overlay” means, w::h rea'pect to cerr.ain Covcred Facilities, access to

. strictures or prOpcrty on or at such Covered Facnity by the Carrier for the insmllation of

Carrier Equipmenc.

OU2SHIRDOIOSI9S/51430.001 ' 5 .
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“Participating Carriers” shall mean, with respect to each Covered
Facility, the providers of Personal Wireless Services who have entered into or at any‘time
hereafter enter into an agreement with NYTP a!iowing such provider access to the TNAS in
such Covered Facility. |

“Person” shall mcan'any individual, firm, partnérship, corporation,
as:sociat_io.n, institution, cooperative enterprise, trust, municipal authority, federal institution
or agency, state institution or agency, municipatity, other g.overnmcnt'al' agency or any other
legal entity or anj group of such persons whatsoever which is recognized by law as the
subject of rights and duties.

“Personal Wireless Services” shall mean commercial mobile services,

unlicensed wireless services, and common carrier wireless ‘exchange aceess services.

"Points of Interface with TNAS shall mean the locations at which the
Carrier's equipment interfaces with the TNAS.

Eg[; Au;h_ongv_ shall mean the Port Authorlty of New York and New
Jersey, a body corperate and politic created by Compact between the states of New York and
New Jersey with the'consent-of the Congress of the United States of America.

"Port Authority Facilities” or "Facilities” shall mean those areas owned

or controlled by the Port .Aut.hor.ity as described on Exhibit *C* atached hereio.

| "2_1& shall mean the devclopment financing, co ‘nstruction',
operating and mamtammg of the TNAS all as descnbed in the TNAS Agreement and herein.

"Project Financing" shall mean the obhgations of NYTP pursuant to the

) mde.btcdness 1murred and all other funds raised by NYTP to finance the development,

construction, e.qmpping and Operation of the TNAS and any: payments ‘made. in comwctlon )

. With the Existmg Contracts. : ' RSP
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“Schedules” shall mean the Schedules attached (or, with respect to

- subsequent Covered Facilities, to be attached) to this Agreement and made a part of this

Agreement and containing the terms and conditions on which the Carrier shall have the right
to use the TNAS in each Covered Facility, Each such Schedule is referred to and described
in Section 2.7, and is designated Schedule 2.7. There shali be a separate Schedule 2 7 for
each Covered Facility.

‘ "Systemn Capacity” shall mean the specifications and minimum system
capacity described i in Exhibit "D" attached. hereto,

*Technical Standards” shali mean the technical standards for the TNAS
for each Port-Authority Facility as set forth on Exhibit "E" attached hereto.

"Termipation Fee" shall have the meanjng given that term in
Section 14.3, " '

"INAS" shall mean each telecommunications network access system to
be owned by NYTP and constructed by each Contractor on the Port Authority Facilities in
accordance with the TNAS Agt:eexﬁent, whereby providers of Personal Wireless Services will
gain seamless wireless access to certain Port Authority facilities, which network access
systen Is fully described and detailed on Extrbit "A" atached hereto.

IblAS_ﬂg@mgug shall mean the a.gmcmcnt bctween the Port
Authority and NYTP dated ~ ., 1999, pursuant to which NYTP and the Port
Authority have agreed upon the terms and conditions under which NYTP will bu'ld and

"operatethe'I'NAS s . L

ummw shall .mean acts events, or oonditions
hemfter ocourring or exlsting. whether affecting the TNAS or NY‘I‘P havmg a matcrlal o

adverse effect on any obligntlon under this-Agreement, if such act, event or condition has not

been prmcipally caused’ by. nor signiﬂeanﬂy contributed to by. and is beyond t.he msomblc

ORASAIRDG/IOSTSS/P1430.001 - 7
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cantrol of, the party relying thereon as justificatton for not performing an obligation or

complying with any condition required of such party under this Agreement, of the following
kinds:

(i) An act of God, war, embargo, insurrection, strike, riot,
sabotage, fire, demonstrations, civil disturbance, national emergency, flood,
explosion, earthquake, lightning or similar circumstances;

(ii) the entry of e valid and enforceable injunctive or rcsu'ammg '

order or Judgmcnt of any federal or state, admm:stratlvc agency or governmental
officer or body, having jurisdiction thercof if such order or judgment is not the resuit
of the ncgligc:it’ or willful act, or failure to act of the non-performing party. The
contesting in good faith of any order or Judgment shall not consutute or be cons:rued

as a willful or neghgent act; or
(iii) Change in Law.

. nderlax TNAS" means, with respect to certain Covcred Facilmes,

access by the Carrier to the NYTP internal building network coveragc eqmpment at such

Covcred Facilities,
"Usage Fee" shall have the meaning given that term in Section 3.1,
2. ABLI

_bl.ugaﬂgu__ﬂ_‘élﬂ_'lb_ﬁmb_hl_&& NYI’P and the Port
Authonty have entered into the TNAS Agrecmcnt and NYTP shall use reasonzble efforts 10

lmplemem the TNAS Agreement, cause'the TNAS o be constructed, and operate the TNAS,
all i m df:cordance with thé tecms and condntions of the TNAS Agreement and thc Carrier .

'Agreemems On of ‘befofe e Date of TNAS Operation in each Covered Facility, NYTE,
'shall cause the TNAS o bc fully opcratlonal in such Covered Facility in accordance w1th the
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terms of the System Capacity and Technical Standards for that Covered Facility. NYTP,
through its own personnel, the Contractor, and other Persons shall provide all labor and
materials niecessary to build, own, operate, rcpé.ir and maintain the TNAS. The Cacrier shali
be golely responsible for the installation, maintenance, repair, replaeement aud operation of
the Carrier Equipment in the TNAS.

22 Administration of TNAS. NYTP will administer and operate al
aspects of the TNAS, Following the Date of TNAS Operation in each Covered Facility,

" NYTP shall keep the TNAS operating and available continuously in each Covered Facility

seven days per week, 24 hours per day, every day of the year, NYTP shall maintain the
TNAS jn good operating condition, and shall manage the TNAS with' sound engineering
practices. Subject to the Carrier's base. station and.‘cuswrr_ler unit specifications, NYTP shall,
in accordance with the Technical Standards, cause to be accepted and/or delivered, in each
Covered Facility, ﬁireless communications signals withi'n the TNAS originating fmm or to
be delivered 1o customers of the Carrier. The Carrier shall develop 2 system, reasonably
acceptable to NYTP and to the Poit Authority, capable of measuring wireless
communications szgnal volume in each Covered Facllity in consultation with, and based on
reasonabie standards adopwd by. NYTP (and approved by the Port Authority), and shall
report such volume to NYTP on a monthly basis. The Port Authority, from time to time,
may inspect the Carrier’s Equipment for measuring w;vir_eles's communications signal volume.

“In the event that the Carrier refuses or is unable to develop a system capable of measuring its
wireless communications signal volume in each Covered Facility, the parties acknowledge

that NYTP may, at its discretion, dévelop, implement and install a system (on the Carrier’s
equipment, if necessary) caﬁable df measuring wiveless commaunications signal volume
originating or tcnninatinﬁ on, or otherwise using, the TNAS; provided that any such system
shall be developed i in consultation with the Part.ictpating Carriers, and the costs to develop
and implemem such system ‘shall bc [ ]

[xjgr_ (Qmmitmen;. Commencing oh the Date of TNAS
Opcrauon and during the term of this Agreement, afl Pcrsonal Wirelcss Semoes provided by
the Carrier to its customers within each Covered Facility 5. TNAS coveragc area shall be

O8/ISROMDONMOSTSM1430.001 9
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provided through NYTP and the TNAS, and the Carrier shall'not use any other means or
method of transmlmng wircless communications signals in any Covered Facility. This
Sccuon 2.3 shall not prohibit the Carrier from using, and shall not restrict or limit the
Carrier’s use of, those portions of the Carrier’s existing telecommunications system located
outside the Covered Facilities that may.provide coverage in or otherwise overlap areas of a
Covered Facility serviced by the TNAS. The Carrier acknowledges that NYTP may measure
baseline existing telecommunicétions signals levels to establish existing levels of everlap, and
that NYTP may monitor future signals levels to ensure that the Carrier does not intentionally
avoid the ‘TNAS through additions to its existing systsm.

10 2.4  System Capac city, Itis acknow[edged and understood by the

11 parties thax the TNAS will be designed and constructed to handle, process and complete .

12 '. wireless transmission signals in accordance with the Technical Standards and the System

13 Capecity. | o

14 2.5 §hgfdown On fouﬁeen (14) days prior written notice to the -

I5 Carrier, NYTP may partially or completely reduce the capacity of the TNAS for a scheduled
16 overhaul, provided that no fater than seven (7) days prior to any such reduction of capacity,

17 NYTP shall present to the Carrier a contingency plan (a *Shutdown Contingency Plan"),

18 acocptable to the Carrier in the Carrier’s reasonable dlscrenon to notify the Carrier's

19 customcrs of the annclpated shutdown and aiternate means of providing setvice to such

20 ‘cust'omers, which contingency plan shall include, but not be timited to, notices posted in the

21 Covered Facility to be affected, and provided further that if the prcposcd Shutdown

2 Commgency Plan is not acceptable to the Carrier, NYTP shall work wlth the Carrier o

23 | develop a revised Shutdown Contingency Plan acceptable to the Carrier in the Carrier's

24 reasonable discretion prior to any such reduction of capacity. NY‘_I‘P shall select overhaul or
25 shutdown periods when low call volume may be expected. - Except in cases of emergency-or
26 Uncontrollable Clrcumstames. the TNAS shall riot be shutdown for a period in excess of six
27 (6) hours unless NY‘I‘P and the Carrier have agreed ona Shutdown Connngcncy Plan that
28 ~pmv1des fora greatcr shutdown period BT | e e e D S
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2.6  Equivalent Measurement of Use (EMU). NYTP may, in its

reasonable discretion, change the methodology used to measure wnreless communications
stgnal volume on the TNAS from MOU to an EMU and the Carrter shall cooperate with
NYTP and take all steps-necessary to assist NYTP in completing any such change in
méthoddlogy and to change the Carrier's system of measuring its use of the TNAS to
comport with such change; provided that a,n)} such conversion b}; NYTP shall not be
implemented by NYTP uatil NYTP has received the consent of a majority of the
Participating Carriers to such conversion, which consent shall ndt be unreasonably withheld
or delayed. ' ' '

10 2.7  Carrier’s Participation in a Covered Facility. -
11 (3  The Carrier and NYTP each acknowledge and agree that
12 the Port Authority Facilities known as the Holland Tunnel and the Lincoln Tunnel are
13 Covered: Facilities. The Access Fee, Usage Fee, Baseline MOU, Construction Date,
14 - Construction Period and other information for, and applicable solely to, such Covered’
15  Facilities are set forth on Schedules 2.7(z) and 2.7(b), respectively. The Carrier shall
16 not participate in the TNAS or otherwise recsive TNAS coverage in any other Port
17 Authority Facility and no other Port Authority Facility shall be subject to this '
18 Agreement, unless and until (i} the Carner notit' ics NYTP in wntmg that it ‘desires to
19 ... ‘ panicipate in the TNAS in such Port Authority Fa.clhty, which notice shall include the
20 spec:f' cations of the Camer s desm:d participation in $uch Facﬂity' (il) the Carrier
21 agrees to pay all of NYTP's costs to design and construct that pqrﬂon of the TNAS
that is necessary in order to permit the Carvier’s desired use of such Facility (the
23 - “Construction Costs™); (iii) if all or any portion of the Coﬁsi:ruétion Costs have been
24 paid for by another Participating Carrier or NYTP the Carrler pays to such ‘
25 Partictpatmg Carrier or NYTP, 25 the case may be, the Ca.rrier 'S pro rata share of )
26 . such Construction Costs (based on the ‘number. of Partlcipating Carriers using such v
27 - constructed portion as of the date of such payment); (iv) ptior to commencement of m
28 constructlon. the Carrier pays to NY‘I‘P the Bsur;med Construcuon Costs for such " & |
: Facllity. {v) the Carrier exccutes the Schedule 2.7 for such new @vergd Facility in _ ,0 ¢
‘mmwuos.mmmm: ‘ ' 1
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the form required by NYTP, which Schedule 2.7 shall be deemed incorporated in;
and a part of, this Agreement; and (vi) the Carrier pays the Access Fee due for such
Facility. Upon the Carrier’s written request, NYTP may, in its sole discretion and in
lieu of requiring the Carrier to pay to NYTP the Estimated Construction Costs for
any such Facility under clause (a)(iv) above, finance the Construction Costs for such

‘Facility, in which case the Carrier shall, prior to the commencement of the

construction of the TNAS in such Facility, (A) pay a portion (determined by NYTP)
of the Estimated Construction Costs for such Facility, (B) promise to pay the
remaining Construction Costs over time, on terms and with interest at a rate
determined by NYTP in its reasonable discretion, and (C) execute any and all

o pmmi‘ssory' notes and other documents to evidence the foregoing that NYTP deéms

necessary in its reasonable discretion. The Carrier acknowledges that NYTP intends

* to construct the TNAS in JFK, LaGuardia and Newark Airports, and that the Carrier,

if it elects to obtain use of the TNAS in such Facilities, will be responsible for
payment of the Construction Costs for such Facilities in accordance with clause (a)(iii)
above. - ' ‘

(6)  Within thirty (30) days after receipt by NYTP of the
notice specified in clause 2.7(a)(i) above, NYTP shall deliver to the Carrier the
Schedule 2.7 for such Facility. Such Schedule 2.7 shall set forth, among other

':ihings. ‘the Construction Date and the Construction Period, and shall be accompanied

' by the infonﬁatioﬁ it_zlatlng 1o eqimated Construction Costs and amounts payable by
‘the Carriér as described in Section 3.6. Upon completion of construction of the

" TNAS in such Facility, the Carricr shall be permitted to. inspect and test the TNAS in -

the Facility for a period of ten (10) days after the Carrier has completed the -
installa:ion of ir.s eqmpment in the Facility; provided that the Carrier covenants and
agrew to adhere to NYTP 5 requiremcnts with respect to the scheduling for and

. mstallmg of the Carricr 5 equipment at'the Pacility. ’Such testing shall be performed at
the Carnef s exﬁensé to eonﬁrm comphance with the Technical Standards for such
- Facillty 'I‘hc (_:amcr agrees that no ‘conistniction and insta!laxion work may be

.
| hemrAriey 1ot

pefformed by the Camer or NY'I'P withiout the- priorwritten approval of the Port
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Authority, If the TNAS in such Ficility is not reasonably satisfactory to the Carrier,
the Carrier shall notify NYTP in writing prior to the end of the Construction Period,
which notice shall set forth any deficiencies in the TNAS with reasonable specificity,
and the Construction Period shall be extended by NYTP 0 as to permit NYTP to
correct such deficiencies. NYTP shall promptly notify the Carrier in writing as to the
revised Construction Period, and the Carrier shall be permitied to inspect and test the
TNAS in the Facility during the last ten (10) days of the revised Construction Period.
If prior to the completion of the revised Construction Period, the Carrier notifies
NYTP in writing that the deficiencies in thc TNAS in such Facility have not been
remedied o as to make the TNAS reasonably satlsfactory for its intended use, NY‘I‘P
shall be permitted to further temedy such deficiencies in accordance with the
foregoing procedures unless (i) the Carrier states in such notice that the Carrier
believes that such deficiencies cannot be remedied by NYTP, or (if) NYTP notifies
the Carrier in writing that NYTP believes that such deficiencies have been remedied
so as to make the TNAS .in the Facility reasonably satisfactory for its intended use. If
events (i) or (ii) occur, the parties agree that the matier will be submitted to the.Chief. -

. Engineer of the Port A‘uthérit& to assist the parties in resolving the matters in dispute,

if the Chief Engineer is willing to act in such capacity. If the parties are unable to
resolve the matter in accordance with the foregoing, the matter shall be submitted t0 2 -
reputable engineering firm with specific expertise in telccommunications matters
mutually selected by the partles or, if the partii:s are unable to agree, selected by the
Chief Engineér of the Port Authority, or,l if tl;e Chief Engineer is unwilling to make
such selection, by the American Atbitration Assgciation, for review 'aqd resolution by
such.cngimerin'g firm (the "Cbnsulting Engineer™). The parties agree to each pay
one-half of any costs or expenses of the Port Authority’s Chicf Engineer, the
American Arbitration Association and the Consulting Engineer. If the Consulting
Engineer determines that such deficiencies cannat be. remedicd by NYTP aIl amounts
paid by the Carrier to NYTP. as Estimated Const:rucnon Costs (and any other sums

| _ paid to NYTP by the Carrier with respect to such F:;_ptllty, if_.an_y)dsh'a_ll be-reﬁmded

by NYTP to the Carrier, If the Consitlting Engineer determines that such deficlencies
can be remedied, NYTP shall proceed to remedy such deficiencies immediately in

O812HIRDONCSIIMIAN001 o 13
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accordance with the procedures set forth in this Section 2.7(0). If the Consulting
Engineer determines that such deficiencies have been remedied so as to make the

TNAS in the Facility reasonably satisfactory for its intended use, the Carrier shatl
immediately comply with its obtigations under Section 2.7(a).

(¢} NYTP and the Carrier expressly ac{cnowledge and agree
that the Camer is not requu'ed to partzctpate ll'l the TNAS at all Port Authority
Facilities. '

(d) The Camcr acknowledgcs that NYTP may :mpose and the
Carrier will be responsible for paymg, 8 surcharge to cover (wuhour hmltatlon)
increased administration costs and fees, 1mp!emen|;ation costs and fees, and interest if

the Carrier (i) signs this Agreemcnt after the Construcnon Date for thc TNAS In the

Ho]land and Lincoln Tunnels, or (ii) elects to pamclpate ina Covered Faclluy after
the Construction Date of the TNAS in such Covered Facmty

3.1  Fegs Generally. ‘The Carrier will be responsible for payment of

+ three (3) separate types of fees, as set forth below, in exchange for participation in the
TNAS or any Covered Facility or Facilities: an Entrance Pee, Access Fees, and a Usage

(a)  The Entrance Fee shall be Five Hundred Thousand
Dollars ($500,000) and shall be payable on or before the date of execution of this
Agreemcnt by the Camcr Payment of the Entrance: Fee shall cover part of the initial

_ 'dcvelopmcnt start-up costs and the Port Authority Pees payable during the
| Constructton Period. The Camer shall be rcquired to pay only one Entrance Fee
‘ idurmg Lhe term "of this Agreement IR

Frgte et n
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(®)  An Access Fee for each Covered Facility will be payable
quarterly in advance beginning on the Date of TNAS Operation for such Covered
Facifity (pro rated, if nwcsSary) and continuing on each January I, April {, July I,
and October | thereafter for the entire term of this Agreement. The Access Fes for
each Covered Facility will be set forth on the Schedule 2.7 for such Covered Facility,
Each Access Fee set forth in the Schedules shall increase by three percent (3%) on
January 1 of each year.

(¢} . The Usage Fee will be a per MOU charge payable by ihe
Carrier only after the Carrier’s use of the TNAS in any Covered Facility during an
Operating Year has exceeded the Baseline MOUs for such Cavered Facility. The

* Usage Fee for all Excess MOU_s during any month sﬁgﬂ be payable within forty-five

(45) days from the last day of such month. The amount of the initial Usage.liee- for
each Covered Facility is set forth on the Schedule-2.7 for such Covered Facility. The
Carrier’s Usage Fee per excess MOU for each Covered Fa;:ility shall be adjusted on
January 1 of each year 5o thar it equals twenty-five percent.(25%) of the average
converted flat rate charged by all Participating Carriers to end-users during the
immediately precedirig year (as determined in good faith by NYTP), per Excess

MOU; provided, however, that the Usage Fee per Excess MOU shall not be less than
$0.015 nor greater than $005 Notwithstanding the foregoing, the Carrier and NYTP
may agree Bt any time on a fixe_d rate per MOU for the Usage Fee, which fixed rate
shall remain effective with respect to the Carrier. for such petiod as the parties shall
sgree. |

(d) The Carricr shali be offered an opportumty to purchase _

additlonal Basehne MOUs annually in advance at a price to be- determincd by NYTP - N

and the Port Authonty which, on a per Exoess MOU basis, will be less than the :

" Usagé Feé per “Excess MOU. : These addmonal Basellno MOUs inay be used by the

Carrier to {ncrease, for the year in which they are used, the Baseline MQUs

** “¢stablished for any Covered Facility in the Schedule therefor, thereby reducing the o
: numbcr of Excess MOUs t‘or such Covered Facility in such year. "l‘he Carrier must 8

CUI3HRDGIAIIIN 1430001 : 15 .
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purchase .r:epa'me additional MOUs for each Covered Facility, and additional Baseline
MOUs may not be reused (i.e., after use, the Baseline MOUs for the Covered
Facility in question automatically reduce to the amount set forth in the Schedule 2,7
for such Covered Facitity unless new additional Baseline MOUs are purchased and
used for such Covered Facility by the Carrier).

(e) The Carrier shall not be rcspons'ble for paymg a Usage Fee
in any Calendar Year until the amount of the Usage Fee for such Calendar Year,
calculated as set forth in Section 3.1(c) above, exceeds the dollar amount of the three

' _peroem (3%) increase in the Access Fee for such Calendar Year prov:ded for in
. Section 3(b) above, arid the Carrier shall only be responsible for that portion of the
Usage Fee in excess of such dollar amount,

[3.2 Lettero it.[or other Collatera ity ~ to be di.
To secure its obligations to pay the Usage Fee and Access Fee as provided herein, the -

_ Carrier shall provide to NYTP.a letter of credit or similar credit enhancement acceptable to.

NYTP (which.similar credit enhancement may include & corpofatg guaranty ‘or surety bond as
long as such guaranty or .'surety bond is in form and substance reasonably acceptable to
NYTP and the Port Authority), which letter of credit or similar credit enhancement shall be

" in an amount not less than five (5) times the amount of the parties’ good faith estimate of the

sum of the annual Usage Fees and Access Fees payable under this Agreement (the "Carrier
L/Ct ) E.ach time the Carrier elects to make a Port Authority Facility a Covered Facility,
the face amount of the Camer L/C shall be increased by the Carrier, in sccordance with the

. formula set forth m the prevuous sentence, to cover the estimated Usage Fees and Access

Fees for such new Covered Facility. The Carrier LIC shall be assignable by NYTP to
NY‘I‘P’s insntuuonal lender or lenders ]

3. 3' " [Keep as Section 3.3] Uniforinity.. “The: Entrance . Fee. Acoess
Fees and Usage Fee.s as determined by NYTP pursuant to this Agreement and the fees
paya.blc undcr agrecments 'with other Participating Carriers-shiall be based.c -on the same
cntena “for ea.ch Pamcipatmg Carrier. Al Carricr ‘Access Agrecmcnts shall contain - S
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substantially similar terms and couditions, and if any Participating Carrier obtains access to
the TNAS on terms more favorable than those contained in this Agreement, the Carrier shall
be entitled to the benefit of such favoéble terms granted to such other Participating Carrier
(provided that the Carrier acknowledges that (a) certain payments and obligations of the
Participating Carriers are based on usage of the TNAS and choices made by the Participating
Carriers, which may result in different obligations and rights of the Participating Carriers,
and (b) NYTP may impose a surcharge on Part:crpatmg Carr:ers as described in Section
2.7(d). ‘

9 3.4 I_n_gm,s_t, In the event that any payment requited under the terms

10 of this Agreement is not paid by the date specified hereunder and such failure continues for

11 five (5) days after written notice from NYTP, interest shall be charged by NYTP on such

2 unpaid amount at an interest rate equal to one and one-half perceat (l 5%) per month untd

13 such payment is received by NYTP.

14 3.5 Usage Fee Calculation Records. : . .
15 @  NYTP shall maintain all books, records and accours

16 necessary to record all matters affecting the amounts payable by the Carrier. All such

17 ‘books, records and’ accounts will be mamtained in accordance with GAAP, shall

18 accurately, fairly and in msonah_o!e detail reflect ali of NYTP's dealings and

19 transactions undci' this Agreement, and shall be sufficient to enable éuch dealings and

20 transactions to be audited in accordance with GAAP. All such books, reoords and

._21 accounts (other than books, records and accounts relating solely to anothcr

22 Participating Carrier) will be available for inspecuon and photocopymg by the

23 Carrier, at the Carricr’s cost, on reasonable notice, and shall be maintained by NYTP
.24 v for at lmst seven (7) years.

25 - (b) “The Carrier shall maintain a!l boo!cs reoords and

_ 26 . accounts neoessary to reoord all ma.ttcrs affecting or felating to the Carrlcr 5 usa of
27 the TNAS. . All such books, records and accoufits will be maintmned in aooordanoe
. OBSMIRDOHOSIIN9IAR.00t ' 17 .. = _ | o —
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with GAAP, shall accurately, fairly and in reasonable detail reflect all of the Carrier’s
dealings and transactions under this Agreement, and shall be sufficient to enable such
dealings and transactions to be audited in accordance with GAAP. All such books,
records, and accounts will be available for inspection and photocopying by NYTP and
the Port Authority, at NYTP's cost or at the Port Authority’s cost, as the case may
be; on reasonable notice, and shall be maintained by the Carrier for at least seven (7)

years.

8 , (¢)  Each party shall treat all information relating to the other |
9 party and obtained under the provisions of this Section 3 as confidential mformanon
10 and each party shall not use or disseminate any such information except for the
11 purposes of this Agreement; prov:ded however, l:ha.l the Cacrier acknowledges and
12 agrees that all such information may be provided to the Port Authonty in accordzmce
13 with the TNAS Agreement,
14 6 * Estimated and Actual Construction Costs. .Within thirty (30).
15 days after the Carrier delivers to NYTP a notice under Section 2.7 that Carrier desires to
16 participate in any Covered Facility, NYTP shall deliver to the Cartier in writing (1) a good
17 faith estimate of the Construction Costs to be incurred by NYTP for such Covered Facility
18  and described in Section.2.7 (the "Estimated Construction Costs”) and (ii) a full accounting
19 of (A) all Construction Costs in connection. wlth such Covered Facility incurred prior to the
20 date of such notice, (B} all amounts paid to or owed to NYTP by any other Paruc:patmg .
Camer in conncctlon with such Covered Facility; and (C) the amount the Carrier owed to
. any other Panic!patmg Carriers or NYTP, if any, represemmg the Carrier's pro rata share of
~any prevnousiy mcurred Construction Coscs as-described in Section 2.7. In accordance with
Secuqn 2.’.:‘. the Carrier must, among other things, pay such amounts prior to paru_clpating in
the TNAS in such Facility and, in the case of Estimated Construction Costs, prior fo. the
26 commencemem of construct:on (unless NY’I‘P and the Carrier agree that NY'TP will finance
27 such Constmct:on Costs in'diccordanice with Section 2.7). The Estimated Construction Costs
28 shall not be bmdmg on 'NYTP and NYTP's delivery of the Estimated. Constructxon Costs
29 shall not affcct or altér the Carriet $ obllganon to pay all of NYTP's actual Construcuon
m.r.;smmlmmxm.om o , 18 ¥
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Costs In accordance with Section 2. '7 NYTP shall allow the Carrier the opporwniiy to
participate in and make recommendations with respect to the TNAS and the Estimated
Construction Costs for a Covered Facility. Further, the Carrier shall be aliowed the right to
review and comment upon estimates, bids, work orders, and other documentation relating to
the Estimated Construction Costs and the actual Construction Costs to be incurred in
connection with a Covered Facility and the design, construction and implementation of the
TNAS in such Covered Facility, and thc;,. Carrier shall have the right to approve the
Estima':cd Construction Costs for such Covered Facility, which approval shall not be .
unreasonably withtreld or defayed. Notwithstanding such approval, the Carrier acknowledges

10 that the actual Construction Costs with respect to a Covered Facility may exceed the

11 Estimated Constiuction Costs (including, without Jimitation, for reasons based on

12 . Uncontrotiable Cirtu‘msténces). and that the Catrier shall nevertheless remain liable for

13 payment of all sums due under Section 2.7. ‘ |

i4 4. TERM

15 4 ! Inidal Teem. The initial term of dus Agreement (the "Initial pm
16 Tcrm') shall be fnom the date hereof until August 24, 2014, unless sooner tennmated as

17 provided herein.

18 , 4.2  Renewal. This Agreement shail -automgticﬁlly extend for an for
19 an additional five (5) yeaf period (the "First Renewal Tﬁrm"),'commgncing at the end of the
20 Initial Term, upon the same teems and condicions as set forth hereln, and this Agreement also

21 shall automatlcally rencw for an additional five (5) year penod (the "Second Renewal _
22" Term"), commencing at the end of the First Renewal Term, unless either party, by notice

23 delivered ln writing to the other party at least one hundred eighty (180) days pnor to the end
24 of the Inina! Tetm or the First Renewal Term, as applicable, notifies the other party of i its _

25 - inrention to ten'ninate this Agresment at the end of the Initial Term or the First Renewal '

26 - Term, as app!icable “In'the &vent of such rencwa! the Termination Ree determined by -

27 reference | w Section 13.3’ ‘shil ‘continue in'effect.for the renewal tetm in question, ‘and shall

28 be mtcular.ed baséd o the nuimber of years remalnlng in such renewal term.
. | S U I
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 havé against NYTP, the Port Authority o any other Person whatsoever. Thc Camer.
‘recognizes that the current structure of the TNAS includes a-risk of Uneontrollablc

5. CcO IONS T TIES’ OBLIGATIONS

5.1  Conditions. The obligations of the parties hereunder are subject

to satisfaction or waiver of the following conditions:

(2) NYTP’s receipt of all necessary or appropriate building
and construction permits and all licenses, permits approvals and consents from all

'applicable governmental authorities necessary or appropriate for NYTP to operate the '

-TNAS in the initial Covered Facilities and for the Carrier to install its Carrier
“Equipment in, have access to, and use the initial Covered Facilities; and

(b)  Acceptance by NYTP of the TNAS in the initial Covered
Facilities in accordance with the terms and conditions of the Construction Contract
between NYTP and the Contractor for such Covered Facility.

2 . Failure of Conditions. [n the évent that the conditions set forth
in Section 5.1 zbove are not' met and NYTP terminates this Agreement, ot the Caryier

_ terminates this Agreement based on such failure (ut subject to the cure rights in favor of

NYTP set forth in Section 13.3) prior to the Carrier obtaining use of the TNAS, all amounts

paid by the Camcr to NYTP under this Agreement shail be rcfundcd by NYTP to the

Carrier,

6. COVENANTS OF ARRI

6.1  Commitment. Provided that the TNAS is ready and-available to

service the Carrier's customers on the Date of TNAS Operation, the Carrier's obliguions to

" make the paymcnts catled for under this Agreement to NYTP, in the amounm stated and
“when due, are absolute and unconditional and shall. not be subjet:t to any delay or dlrninutlon

by right of any set-off, counterclaim. abatcment or any: -other. right whlch the Camer may

1.
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Circumstances, including but not limited to, a Change in Law, resulting in the shutdown or
cessation of operations of the TNAS after completion, ‘Thc Carrier's obligations under this
Agresment shall continue unabated notwithstanding such event; provided, however, that the
parties acknowledge and agree that to the extent a complete shutdown or cessation of
operations of the TNAS in any Covered Facility would constitute an NYTP Event of Default,
the Carrier shall have the rights and remedies providcd in Section 13 of this Agreement.

The Carrier acknowledges and agrees that the Carrier will not use any technology or system,

- whether now existing or hereafter developed, other than the TNAS, that will enable the

Carrier to provide Personal Wireless Services to its customers at or on iny Covered

10 Facilities, subject, however, to-the penultimate sentence of Section 2.3 6{ this Agreement, |
1 which acknowledges that the Carrier is not prohibited, restricted or limited in using the |
12 Carrier’s existing telecommunications system focated outside the Covered Facilities even if
13 such use may overlap with coverage areas. within the TNAS. |
14 62  Existing Contrscts. The Carrier shall cooperats with NYTP in
15 assigning to NYTP or terminating any Existing Contracts between the Carrier and the Port 2
16 Authority refating to the Carrier’s use of transmission equipment andfor sérvices within any
17 Covered !;‘acilities. and, in connection therewith, the Carrier shall at the request of NYTP
i8 deliver, transfer and convey to NYTP all rights and interests of the. Carrier under any
19 Existing Contract. Upon. tennmation of any Existmg Contracts between the Carrier and the
20 Port Authority, all remammg oblxganons of the Carrier under such Existing Contracts shal
- 21 also terminate (including non-monetary duties and obligations).
22 6.3 Disclosure of Information. The Carrier agrees that, in
23 connection with the Project Fmancmg. (a) the Carrier will furnish such information regarding
24 the: Carrier as NYTP may reasonably request, and (b) the Carrier will furnish such
certificates with respect 10 Organization, authoization and capacity of its officers as NYTPor
26 - the Person‘providing the Project Financing may reasonably request;provided that NYTP -
27 acknowledges that the Carrier shall not be obligawd to furnish financial mfonnaﬁon that is
.28 not otherwise disclosed or dlssem:nated t0 the pubhc by the ‘Carrier. ' : :
O4/23/95/RDA/I0S79591430.001 | 21
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‘6.4  Status. The Carrier shall at afl times maintain its status and
rights as a bona fide provider of Personal Wireless Services and shall maintain its ability and
authority to engage in business in the States of New York and New Jersey.

6.5 Compliance with Laws. The Carrier covenants and agrees to
comply with alt applicable present and future governmental laws, rules, regulations and

orders respecting the Covered Facilities and the TNAS and its use thereof, including but not

limited to those of the Port Authority, the Federal Communications Commission, the United

States Environmental Protection-Agency, state environmental agencies, and the Occupational
" Safety and Health Administration.

6.6 QMUn_dcmnjﬂ The Carrier will"indemnil-'y. protect,
defend and hold harmless NYTP and the Port Authority from and agamst all claims, suits,
act1ons czuscs of action, assessments, losses, penalties, costs, damages and expenses,
including, withotuit limitation, atiorneys’ ‘fees, sustained or incurred by NYTP or the Port

Authority pursuant to any federal, state or local laws, implementing’ regulations, common.law. .. .

or otherwise dealing with matters relating to the eavironment, ,hazardousl substances, toxic

1

substances and/or contamination of any type whatsoever brought by the Carrier to; in, upon

or beneath any Covered Facilities or released or disturbed by the Carrier in connection with
its activities at any Covered Facility if the Carrier was provided written notice of the
existence of hazardous or toxic substances within such Covered Facility.

6.7 Liegé. The Carrier shail keep all Covered Facilities and the
TNAS therein free from any liens arising out of any work performed, materials furnished or

* obligations incurred by or on behalfof the Carrier and shall indemnify, defend and hold

NYTP and the Port Authonty harmiess from afl claims, costs and liabitities, including

" reasonable attorneys’ fees ‘and costs, in connection with or arising out of any such. lien or..

claim of lien. The Carrier shall cause any such lien.imposed on any Covered Faciljties ot -.

the TNAS therein to be released of record by peyment or posting of a proper bond within , .
thirty (30) days after written request by NYTP.. Nothing. in this Section 6.7 shall be detmed
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an acknowledgement by the Port Authority that any Covered Racilities are subject to the
placement of any such liens.

6.8 [nsumng.

() The Carrier shall carry of cause to be carried general
l:abrl::y tnsurance and comprehensive automabile liability insurance in an amount not
less than $2,500.000 from an insurance company with an "A” rating or greater from

“A.M. Best and a deductible not greater than $100,000, which insurance shall name
" NYTP and the Port Authority as additional insureds and shall affirmatively hold
. harmless NYTP and the Port Authonty for any activity by the Carrier in any Covered

Facility or anyone acting on behalf of the Carrier in connection with the TNAS in any
Covered Facility, and shall submit evidence merdof to_ NYTP and the Port Authority.
In lieu of the foregoing, the Carrier shall provide évidence reasonably satisfactory to
NYTP of general liability insurance coverage and comprehensive automobile lxablhty

insurance in amounts and with carriers reasonably acoeptab!e to NYTP and the Port .

Authomy. which insurance shall name NYTP and the Port Anthorlty as additional
insureds and shall affirmatively hold NYTP and the Port Authonty harmless for any
activity by the Carrier in any Covered Fac:lity or anyone acting on behalf of the }
Carrier in connection with the TNAS in any Covered -Facility. |

1(J) T‘he. sald policy or policies of insurance shall also

" prtmde or contain an endorsement providing that the protections afforded the Carrier

thereunder with respect to any claim or action against:the Carrier by a third person
shall pertain and apply with like effect to (i) any claim or action against the Carrier
by the Port Authority and (ii) any ¢laim or action against the Port Authority by the

Carrier, in each case as though the Port Authority were & named insured, but such

endorsement shall not limit, vary change or cffect the protection afforded the Port
Authomy thereunder as an add:tlonal m.sured o ‘

CEILHRDBNISTISH430.001 ‘ . 23 .
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(c)  Each policy of insurance required by this Section shall
contain a provision that the insurer shall not, without obtaining express advance
permission from the General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority ot its Commissioners, officers, agents
or employe'es; the governmental nature of the Port Authority or the provisions of any

statutes respecting suits against the Port Authority.

6.9 Ingemg'iﬂlcation.
{a)  The Carrier shall protect, indemnify ahd hold NYTP, the
' "Assignee and the Port Authority harmless from and against all liabiliii_es, actions,
damages, claims, demands, judgments, losses, costs, expenses, suits or actions and
attorneys' fees, and will defend NYTP, the Port Authority and the Assignee in any
. suit, including appeals, afising out of information regarding and supplied by the
Carrier which is furnished in connection with the Project Financing. This- * |
indemnification provision is for the protection of NYTP, the Port Authority and the
Assignee, and shall not establish any habihty to any other third parties,

() Ifsa dircctcd by the Port Authority, the Carrier shall at its own
cxpense defend any suit based upon any such clalm or demand {even if such suit,
*claim or demand is groundless, false or fraudulent), and in handling such it shall not,
wnhout obtammg cxpress advance permtssxon from the General Counsel of the Port
Authority, raise any defense lnvolvmg in any way the jurisdiction of the tribunal over
the person of the Port Authority, the immunity of the Port Anthonty, its
Commlssnoners ofﬁccrs. agents or employees the governmental nature of the Port
.lAuthonty ot the provisions of any stxtutcs respecting suits agamst the Port Authority

6.10  Deali ng ﬂ! h_Third ﬁmcs The Carrier shall not have any -

- dealings with any other Person with respect to the TNAS other than NYTP, apd all contacts,
' comrunications, requests, demands, and other matters regarding the TNAS and the Carrier .

)
Y




shall be solely with NYTP shall all go through NYTP. Notwithstanding the foregoing, if the
Carrier has made a written request or demand of NYTP and NYTP fails to respond to such
written request within thirty (30) days of additional written notice from the Carrier asserting
that NYTP has failed to respond to such request, ‘the Carrier shall have the right to '
communicate with a third party to the extent required to obtain the information, rights or
relief requested or demanded in such notice.

7. COVENANTS OF NYTP

7.1  [nterference. NYTP wnll not perrmt or suffer the installation
and exisl.ence of any improvement, equipment, and antenna or ‘broadcast faml:ty (including, |
vmhout_ !lmltaﬁon, transmission or reception devices) upon any Covered Facility and/or the
TNAS therein, if such improvement interferes with the use of the TNAS by the Carrier in 2

. Covered Facility, The Carrier agrees to promptly resolve any interference problem which its

individual equipment or personalty shall cause to any other users of the Covered Facilities
and/or the TNAS therein. NYTP shall prompr.lj} use commercially reasonable efforts-to- -
resolve any interference problems suffered by the Carrier in any Covered Facility as a resp.lt
of (a) any Participating Carrier’s change in its individual equipment of personalty, (b) any
Participating Carrier's failure to adhere to the Technical Standards, of (c) subsequent '
additions to the TNAS in iﬁe'Cowrcd Facilities. The Carrier shall not be responsible for
resolving interference problems caused by its'indiv_idual equipment or personalty as long as
such interference problems (i) relate to a Participating Carrier that obtains aeoess' to the
'I‘NAS in such Covered Facility after the Carrier obtained &ocess, and (i) the Cartier is

operaﬂng irs eqtupment in acoordance with the Techmcal Standards

. Deljverjes. Wlthm (30) days followmg the last da.te of

: cxecution of this Agreemem NYTP. sha!l fo the extent avaﬂable. delxver to the Carrier an
' accuraﬁe copy of all current engineering reports, audits survcys. plats pIans, blueprints and

v

other drawings relating to the Covered Facilitles and/or thf: TNAS ﬂlgreﬁn: .

OBI2SARDGIASTIND1430.00] 25
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7.3 Compliance. NYTP covenants that ail operations conducted by
NYTP in connection with the TNAS in all Covered Facilities will materially comply in all
material respects with all applicable state, federal, county and local [aws, codes, rules,
regulations, orders and directions. NYTP covenants and agrees that it will conduct its

~ operations in the future materially in accardance with all applicable laws, codes, rules,

regulations, orders and directions.

. 7.4 Uniformity of Payments. NYTP shall not accept payments in
kind or any other non-cash payments from any Participating Carriers with respect to the. fees

' payable by such Participating Carriers. NYTP shall deal with the Carrier and the

Pamcupatmg Carriers in good faith and on an arm’s-length basis, and shall not provide
discounts, allowances, credits or other non-cash benefits to the Participating-Carriers on a
discriminatory basis. '

75 Enjoyment. The Carrier, upoti paymc;u of all fees payable
hereunder and the performance of all of the covenants and provisions of this Agreement,

shall and may peaceably have, hold and enjoy its rights to use of the TNAS in the Covered

Facilities under this Agreement free of any act or claim of NYTP or anyone claiming by or

through NYTP.

7.6 'Eggm_ru. NYTP covenants and agrees that title to all of the
Camer s equlpmcnt installed"at Points of Interface with TNAS in the Covered Facilmes shall

_ be and remain in the Carrier. Within thirty (30) days of expiration or earlier termination of
 this Agreesment, the Carrier shall, under the supervision of NYTP, remove all of the

Cartier’s cqmpment from such Pomrs of Interface with TNAS in the Covered Facilmes at its
own cost and expense and shall restore any areq affected by. such removal to its pre-existing

3 oond mon Notwuhstandmg the foregomg, the Carriet shall not renove-any equipment, the

rcmoval of wh:ch would in NYTP's redsonable op:mon, damage or adversely interfere with
or affect any Pamclpaung Carrier s parncipation in the TNAS.-. o
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7.7  Environmental Indemnity., NYTP will indemnify, protect,

defend and hold harmless the Carrier from and against all claims, suits, actions, causes of
action, assessments, losses, penalties, costs, damages and expenses, including, without
limitation, attorneys® fees, sustained or mcurrcd by thc Camcr pursuant to any federal, state

or local laws, implementing regulations oommon law of otherwise dca]ing with matters

relatmg to the environment, hazardous substances, toxic substances and/or contamination of
any type whatsoever released, disturbed or brought by NYTP to, in, upon or beneath the
Covered Facilitics, : R

7.8 Insurance. NYTP shall carry or cause.1o be carried general
liability insurance in an amount not less than Two Million Five Hundred Thousand Dollars
62.500.000) from an insurance company with-an "A" rating or greater from A.M, Bgst'and
a deductible ot greater than One Hundred Thousand Dollars (§100,000). |

7.9 Maintenance of :mgs NYTP covenants and agrees t.hat it will

maintain the TNAS in each Covered Facility in accordance wuh the. Technml Standards and - - ..

wtth Scction 2.2 of this Agrecment. Prior to the Date of TNAS Operation in each Covered

. Fﬁﬁ"lle. NYTP shall provide the Carrier with a schedule of routine maintenance and repair

with respect to the TNAS in such Covered Facility. NYTP shall schedule future
maintenance of the TNAS.betweén the hours of 1:00 a.m. and 5:00 a.m.. In the event that
NYTP fails to adhgre to the maintenance and repair schedule provided to the Carrier, the
Carrier shall be entitled to perform, subject to the prior approval of the Port Authority,
routine maintenance and repair with respect to the TNAS, at the Carrier’s sale cost and

expense.

8. _cc'é

8.1 M_M_‘ﬂmgﬁ The Carrier and its employees. agents,

'and contractors shall have access to the Carrler’s equipment located.at or on the TNAS i in, the

Covered Facilities mmy-four (24) hours per. day. seven (7) days per wee.k subject,
however, to the rules and regulations of the Port Authority..

' «ammnmomsm&m ' : ’ 27
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8.2  Utilities. The Carrier shall be solely responsible for and shall
promptly pay all charges for gas, electricity, telephone service, and any other utility service
used by the Carrier in connection with the TNAS in the Covered Facilities. If reﬁuired by
NYTP, the Carricr will have a meter (or meters) installed at an appropriate area (or areas) of

_the Covered l;‘acilities for the' Carrier’s utility use, and the cost of such meter (or meters) and |

of installation, maintenance, and repair thereof will be the sole responsibility of the Carrier.

8.3 Installation of Equipment. The Carcier shall be responsible for

the installation and maintenance of equipment necessary to interface with the TNAS m the
Coverell Facilities. NYTP shall provide the Carrier with space at the Covered Facilities
sufficient to-allow for tﬁc installation, operation and maintenance of the Carrier’s equipment,
and NYTP shall provide the Carrier with access to such space and to such utility 'serviées as
may be necessary in éonncc_tibh with the operation of the TNAS.

8.4 Relocation. Upon NYTP's request and at NYTP's cost, the'

‘Carrier shall relqcétc the Carrier’s equipment in the event that NYTP deems it Tecessary to

use the area on which the Carrier's equipment is located for another purpose; provided that
the Carrier shall be provided with a comparable quality of coverage at such relocated space.
NYTP shall not request rclocafion of the Carrier’s equipment solely for the benefit of another
Pa.rticipaiting Carrier, except upon the request of the Port Authority. The site of such

 relocation shall be by mutual agreement between NYTP and the Carrier. NYTP shail not -

exercise its right to relocate the Carrier's equipment more than three (3) times during the

" term of this Agreement unless such additional relocations are made necessary- by

Unoontrollable Circumstances.

9. REP . 0 's. Y WARR
Mumal B,gresenguons gng Watranties. NYTP and the Carner o

'represent and warrant as to usclf and to one’ ahOther that P

CUISAIRDCIIASTINN 1430.001 - 28 L ‘ e ey, -
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(a)  Each has all requisite power and authority to enter into
this Agreement, to engage in the transactions contemplated hereby, and to perform its
obligations hereunder in accordance with the terms hereof.

(b)  The execution, deli'very and performance of this

‘Agreement by it has been duly authorized by all necessary action, and its undersigned

representatives or officers have been authorized by all neccssary act:on to execute and -

deliver this Agreement on its behalf.

(c) ~ This Agreement oonsntutes a legal valid and bmdmg

' obhganon enforceable against it i in accordance with the terms hewot‘

(&)  There.are no Icgal or arbttral proceedmgs or any
prooeedmgs by or bcfore any govemmental body, now pending or threatened agamst
it which, if adversely determined, coufd have a matcnal effect on its financial . -

condition or operations, or could reasonably be expected to.have a materially adverse

effect on its ability to perform its obligations under this Agreement.

(¢) The execuuon, delivery and performance by it of this

" Agreement do not and will not (i} require any consent or approval of any person or

entity which has not been duly obtained, (ii) violate any.prpvision of any statute,
regulation or rule presently in effect having applicatiility to it, (i) rcsult in a breach
of or constttute a default under any jndenture or loan or credit agreement or any other
material agreement, lease or mstrument to which itisa party or by which it orits
propemcs may be bound or affected, or (iv) result in, or require, the crw:ton or -

‘imposition of any lien- upon or with respect to any of the properties now owned or

hereafter acquired by it.

) 'l‘he ﬁnancial smtcments provided by each pmy to thc -

~ .other pany are. true. correct and accurate in afl material respects fairly présent, eac,h
© party’s properties, assets, liabilities, financial position and mult; of ope_rgtiop as of

O3B0 ISR 430,001 ‘ | 29
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the respective dates and for the respective periods then ended, and have been prepared
pursuant to and in accordance with generaily accepted accounting principles, subject,
in the case of interim financial statements, to normal recurring year-end adjustments
applied on a consistent basis.

92  Representations and Warranties of the Carrier. The Carrier
represents and warrants to NYTP that except as disclosed on Exhibit "B", the Carrier is not

a party to any agreemcnts written or oral, with the Port Authority relating to or concerning

“the prowdmg of Pe.rsonal Wireless Services by the Carrier.

10. ' CHANGES TO TNAS

10.1 Proposals. Either party may propose changes in the design or
construction of the TNAS in any Covered Facilitiés by written notice to the other party.
[mplemcmauon of any change propased by NYTP shall not require the pnor approval of the
Carrier uhless such change would have & material advcrsc effect on the Camer the
compatibility of its equipment with the TNAS, or its use of the TNAS in the Covered -

. Facilities, in which event such change shall not be 1mp!emented wnthout the prior consent of

the Carriet (and the Carrier shall not unreasonably withhold or delay its oonsent) Upon
receipt of & proposcd change order from a Camer. NYTP shall assess the cost and feas‘blhty
of lmplementmg the proposed change. 'If the cost and feasibiltty are acceptable to NYTP and
the Camcr then upon execution of an agreement providmg for such change and for the
payment by the Cartier of capital and operating costs associated with the proposed change
order, NYTP shatt, upon receipt of a notice to proceed from the Carrier, perform or
supel:vis'e the agreed upon change in'accordance with the plans, specifications and schedule
approved by the Carrier and NYTP, 'NYTP shall not unreasonably. withhold or delay its
consent to any change proposed by the Carrier. The parties acknowledge that all such
proposed ‘changes to the TNAS will require the pr:or consent of the Port Authority in -
accordance with the TNAS Agreement and NYTP shall use its commercially reasonable
efforts 6o hssist “the Camer in’ obtalmng thie consent of thc Port Authonty with respect to any -
such rcquestcd change S ._,N'-‘.._:.:. AT s e
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1. ¢CoO TION OF P

If any governmental, public body or other condemning authority takes, or if
NYTP transfers in lieu of such taking, all of the Covered Facifities and/or the TNAS therein
making it physically or financially infeasible for the Covered Facilities and/or the TNAS
therein to be used in the manner intended by this Agreement, the Carrier shall have the right
to terminate this Agreement effective as of the date of the taking by the condemaing party
and the fees required hereunder shall be prorat.ed appropriately. If :only a portion of the
Covered Facilities and/or the TNAS therein is taken, then this Agreement shall continue and

- the fees required under this Agreement shall be equitébly adjusted.

12, LIABILITY AND INDEMNITY

2.1 NYTP Indemnity. NYTP shall indemnify and save the Carrier
harmless from all claims (including costs or expenses of defending against such clﬁims)_
arising from any breach of this Agresment by NYTP or any negligent act, negligent omission
or iﬁtentional tort of NYTP or NYTP's agents, employees, contractors, invitee_s or licensees
occurring during the term of this Agreement. o

12.2 Carrier Indemnity. The Carrietr shall indemnify and save NYTP
and the Port Authority harmless from all claims (including costs and expenses of defending
against such claims) arising from any breach of this Agrccmént by the Carr_imf. or any
negligent act, negligent_omission or intentional tort of the Carrier or the Carrier’s agents,
employees, contractors, invitees or licensees occurring during the term of this Agreement.

l?. 3 mﬁ_ugg]m NYTP s sole. and exclusive obhgauon with .

. 'respect to the TNAS in the Covered Facilities shall be to repair or replace any defecuve

portion or component of such TNAS. NYTP shall use commercially reasonable efforts 0

- repair or replace any defective portion or oomponent of the TNAS wlthm twenty-four (24)

hours, of notice from the Carrier. NYTP’s obligation with respect to ﬁle ‘I‘NAS shall not
cxtcnd 0, defec:s or. damages caused by Umontrollable C1rcumstances. and NY’I‘P s
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obligation to repair or replabe any defective components or portions is in lieu of any and alt
warranties, written or oral, statutory, éxpress or implied, including without limitation any
warranty of merchantability or fitness for a particular purpose. In no event shall NYTP be
liable to the Carrier under this Agreement (including under Section 12 and this Section 12.3)
for incidental, special or consequential damages from any cause whatsoever unless such
damages are directly and sdlely caused by the willful and intentional misconduct of NYTP.

12.4 Survival. The provisions of this Section 12 shall survive thc
explrauon or termination of this Agresment, '

13. DEFAQLI'
13.1  Effect of Breach by the Carrier.

_ (@)  The Carrier specifically recognizes that NYTP is entitled
to bring suit for injunctive relicf.o.r specific performance or to exercise other legal or
equitable remedies to enforce the obligations and covenants of the Carrier. It is
recognized that it is important to the successful operation of the TNAS in the Covered -
Facilities that the Carrier fully comply with the terms and conditions of this

Agreement.

: . () In addition to, and wnthout limitation of the rights of
NYTP under clause (a) above, upon the occurrence and during the oontmuancc of a
Carrier _Event of Default (as defined below), NYTP may, by notioe_- to the Carrier..
terminate this Agrcement and declare all afnounts payable by the Carrier under this

| Agrecment to be forthwnm duc and paya.ble without prcsentmcnt demand protest or
' other fonnahtics of any kind (except as expressly pmwded In Sectlon 13.1(c) below),
_:.'a.II of whxch are hereby exprcssly waived by the Carricr [Upon such termina.tion by .
Ny, NYTP may draw upon the fall améunt of the Carrier'L/C, it belng
o understood by the parties that terminanon of this Agreement by NYTP following'an -
Event of Default will not rcl:evc the Camer of ité obligattons ‘hereunder, and’ NYTP

1883 B0 L g
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shall be entitled to draw upon and retain the full amount of the Carrier L/C as partial
compensation for the damages suffered by NYTP as a result of the Carrier’s breach
of this Agreement. Th.c‘ Carrier expressly acknowledges and agrees that the Carrier
shall h_aire no right, claim or-interest in or to the funds, if any, received by NYTP
under the Carrier L/C and that, notwithstanding NYTP’s receipt of funds uﬁder the
Carrier L/C, the Carrier shall remain liable for its remaining obligations under this

~ Agresment and for the damages suffered by NYTP as a result of the Carrier’s breach

of this Agreement.}

(c) . Each of the following events shall constitute an event of

9
10 default ("Carrier Eveﬁt ‘of Default") on the part of the Carrier:

11 (i) The persistent or tepeated failure or refusal by the

12 . Carrier to fulfill, substantially in accordance with this Agreement, all or any of ’
13 its obligations, except payments of money, under this Agreement, provided:

14 | '(A)  NYTP shall have given written notice o |
1S the Carrier specifying such failure or refusal to fulfill such obligations;
16 and ‘ ’

17 S ® - the Carrier shall not have remedied such
18 failure within thirty (30) days from the date of such notice, or if such
19 failute is not capable of being remedied within such thirty (30) day
20  period, the Carrier shall not have commenced such remedy within such
21" period and diligenitly pursued such remedy until such obligation or
22 pﬁiigations have been fulfilied but, in any case, such failure shall
23 become & Carrier Event of Default within ninety (90) days after such
24 notice;-or : ‘

04725 99/RDGII0579591430,001 | 33 .
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(ii) Failure on the part of the Carrier to pay any amount
required to be paid to NYTP under this Agreement within ten (10) days after
receipt of notice from NYTP that such amount is due and payable; or

(iii)(A) “the Carrier’s being or becoming bankrupt
or ceasing to pay its debts as they mature or making an arrangement with or
for the benefit of its creditors oc consenting to or icqﬁicscing in (he
appointment of a receiver, trustee or liquidator for a substantial part of its

‘propcrry. or

' ®) a bankruptcy, winding-up, reorganization,
insolvency, arrangement or similar proceeding instituted by or against
the Carrier under the laws of any jui-isdiction,‘ which proceeding has
not been dismissed within ninety (90) days, or

(C) any action or answer by tthhrrier

_ appnoving of, consenting t0, or acquiesciﬁg in, any such proceeding,

13.2 Effect of E[each by NX:! P.

() NYTP spcciﬁca]ly recognizes that the Carrier is entitled -
0 bring suit for injunctivc relief or specific pcrformanoc or to exercme other legal or
equitable remedies to enforce the oblzganons and covenants of NYTP. Itis _

recognized that it is lmpormnt to the successful operation of the TNAS in the Covercd
Facitities that NYTP fully oomply with thg-. terms and opndtuons of this Agree.ment. -

' (b) " In‘addition to,-and without !lmnntion of the rights of the
Carrier under clause (a) above, upon the occurrence and during the oonﬁnuance of an’
NYTP Event of Default (as defined below), the Carrier shall be entitled to take any.
actions as may be reasonably necessary or appropriate to cause N YTP to become in
compliance with the terms of this Agreement.




{¢)  Each of the following events shall constitute an event of

2 default ("NYTP Event of Default") on the part of NYTP:
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(i) ‘The persistent or repeated failure or refusal by
NYTP to fulfill, substantially in accordance with this Agreement, all or any of
its obligations under this Agreement, provided: ‘

(A) 'I"he Carrier shall have given wriiten notice
to the NYTP specifying such failure or refusal to fulfill such
obligations; and. '

(B) NY'TP shall not have remedied such failure
wuthm thmy (30) days from the date of such notioe. or if such failure is
not capable of being remedied within such thirty (30) day period,

" NYTP shall not have commenced such remedy within such period and
. diligently pursued such remedy until such obligation or obligations have
been fulfilled; or B | ' |

(i) (A)  NYTP's being or becoming bainl&upt or
ceasing o pay its debts as theyllm'ature or making an armngémcnt with or for
the benefit of its creditors or consenting ta or acquiescing in the appointment
of a receiver, trustee or Iic.lqidatoq for.a substantial part of its property; or

(B) a bankmptcy. winding-up, reorganmion,
: msolvency. arrangement or similar proceeding instituted by or ‘against
NYTP under. the laws of any juﬂsdlcnon, which proce.edmg has not
..been dlsmlssed within mnety (90) days. or '

(C) any action or answer by NYTP approvmg
" of, consentmg 10, or acquiescing in, any such prooeedmg

o
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13.3  Termination Rights.

(a) The Carrier may, upon not less than ninety (90) days
written notice to NYTP and the Port Authority, wi'm,i_nate this Agreement foliowing
an NYTP Event of Default (provided that all applicable notice requirements have been

‘met, and all applicable cure periods have expired without cure, as set forth in

Section 13.2(c) above), effective as of the date specified in such notice. Upon
termination by the Carrier, all 'oﬁligations and liabilities of the parties under this
Agreement shall cease and terminate, and neither party shall have any further duty,
obhganon or liability under this Agresment, provided, however, that NYTP shall
have a continuing obligation to insure that the Carrier can recover its equipment from
each of the Covered Facilities within ninety (50) days of termination by the Carrier,

(B) At any time during :he term of this Agreement, the Carrier :
shall have the nght to terminate this Agreemem without regard t whether an NY’I‘P
Event of Default has occurred, on not less than one hundred e:ghty {180) days prior
written notice to NYTP and the Port Authority, Upon such termination without
cause, the Carrier shall pay to NYTP a termination fee (the *Termination Fee"),

. calculated as folIows

(i) All fees payable by:the Cartier under this Agreement
during the prior twelve (12) month period shall be added together (or, if this
Agreement has not b&.ﬁ in effect for more than twelve (12) months, such
amount shall be fixed at ___ ). | |

. (i) The amount determined in accordance with (b)(i)
above shall be multiplied by.the number of years remaining in the Initial Term
of this Agreement (and pro-tated for any partial years). '

(ifl) The sum determined in accordance with (B)(i)
above shall be considered to be a series of equal payments to be made on a

CUBAVRDIIOSHIAINO 36
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quarterly basis on the last day of each January, April, July and Sepbmber
(and, in the event the expiration date of this Agreement in effect prior to its

_ termination without cause is not scheduled to occur on the last ﬂay of one of
the foregoing calendar quarters, the last such payment shall be appropriately
pro-rated based on 2 ninéty-oqe (91) day calendar quarter‘). and the present
value of the series of payments shall be determined using a discount rate of
five peccent (5%) per year. Thc':‘ amount of the Termination Fee shall bea
lump sum péymeﬁt equal to the present value of such stream of payments.

(¢)  Within thirty {30) days of any termmauon of this

Agrecment for any reason whatsoever, the Carrier shall remove any of its equipment
in any Covgmd Facilities pursuant to Section 7.6 hereof. Further, as of 5:00 p.m. on

~ the date this Agreement is terminated, the Carrier shall not be permitted to participate
in or offer P;:rsonal Wireless Services through the TNAS. Upon any violation of this
provision by the Carrier, NYTP shall be entitled to liquidated damages in the amount
of $0.20 per each MOU accruing after such time on the TNAS by a customer of the
Carrier.

14. MISCELLANEOUS

| {41 Settiement of Disputes. The parties will attempt in good faith to" -
resolve any and all controversies of cv;szy kind and nature between the parties to this
Agreement arisiﬁg out of or in connection with the existence, construction, validity, _
interpretation or meaning, performance; nop-performance, enforeement- operation, breach,
continuance or wrmmanon of this Agreement (cach, a "D:spute") promptly by negotiations

between senior executives of the parties who have authority to settle the Dispute (and who do -

not have direct responsiblhty for admm:stration of this Agreement) The disputing party
shall give the other party written Notice of the Dispute. Within twenty (20) days after
receipt of said Notioe the reoewing party shall suhmlc to the other & written respoase. The
Notice and mq:ouse sha.ll include (a) a smtr.ment of w.ch party s poslt:on and 2 summary of
the cvidenoc and argumcms supporting fts’ pos:tion, and (b) the namc and t:tle of the

“1----‘ AT N TRP LA
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executive who will represent that party. The executives shall meet at a mutually acceptable
time and place within thirty (30) days of the date of the disputing party's Noticc' and
thereafter as often as they reasonably deem necessary to exchange relevant information and
to attempt to resolve the Dispute. If the matter has not been resolved within sixty (60) days
of the disputing party's Notice. or if the party recciving said Notice will not meet within
thirty (30) days, cither party may initiate mediation of the controversy or claim in accordance
with the Center for Public Resources Model Procedure for Mediation of Business Disputes.

‘lf the Dispute has not been resolved pursuant to the mediation procedure within sixty (60)

days of the initiation of such proeedu:e, or if either party will not participate in a mediation,
the Dispute shall be submitted to arbitration in accordance with the rules of the American
Arbitration Association. The parues further lagree that any arbitration conducted pursuant to
this Section 4.1 shall be held in New- York, New. York before-a panel of three arbitrators,
one selected by NYTP, one selected by the Carrier and the third seie_cted_ by the arbitrators

selected by the parties. Each such arbitrator shatl be involved in and familiar with the

telecommunications industry, Notwithstanding the above, the Carrier's obligations shall -

continue to be paid and the prohibition of the right of offset will continue to be in force. All

deadlines specified in this Section 14.1 may be extended by mutual agreement. The
prevailing party in any ﬁispute shall be entitled to reimbersement for its costs, including
without limitation attorneys’ fees and expenses. The parties shall allow the Port Authority,
at the Port Authority’s option, to participate in any Dispute resofution prooeedmg, but the -

" "Port Authorlty shaII not be a parl}! to any such prooeedmg and shall not be bound by any

dects:on rendered Notwuhstzndmg the preoedmg bmdmg arbitration pl’OVISlOﬂS the parties

' acknowledge and agree that cither party shall have the right to proceed in any court of proper

jurisdiction to exerclse or prosecute equitable rights'and remedies including” m,;unctive rehef
temporary restrammg orders and other remedles of an equimble nature,

” ‘:(a) No ass:gnment of t]us Agreement for the purpose of '_

| !admlmstering the TNAS and no transfer of the obligauons of any party shall be
authorized or permitted except that ' o

LS HHRDIIESIDSN1H001 38
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() NYTP, with the prior written consent of the Port
Authority, may assign or pledge this Agreement to any Assignee in relation to
the Project Financing and any such Assignes may assign or pledge the same in
connection therewith;

(i) NYTP may assign any or all of its rights and
transfer any or all of its obligations hereunder to any Person who succeeds to
“the business operations of NYTP (provided that such assignment may not be to
another Particiﬁaxing Carrier unless the Ca;ri_er has consented. to such

assignment); and

_ (in) In acoordamc with Section 14. 2(e) below, the
Carrier may assign its nghts under th:s Agreement, and, in addition, for
coflateral security purposes only, Carrier’s primary secured lender, provided
that any such assignment, and the exercise of any rights by such secured
lender, shall not relieve the erier of any of its obl'igations under this
Agreement, and all rights of and actions taken by such secured lender shall in
all respects be under and subject to the TNAS Agresment, the right's' of the
Port Authority, and the rights of the provider(s) of the Project Financing,

_ .(b) _- The Carrier herebj consents to (i) the assignment of this
Agreement by NYTP to any Assignee, ‘and by any Assignee to any other Assignes, as
security-in connection with the Projcct‘l'-'inancing and (ii) any subseqi;cm. assignment

‘or transfer of this Agreement by any Assignee upon and afier the exercise of its rights

and enforcement of its remedies under any documents evidencing such Project '
Financing, at law, in equity or otherwise. -

- @ In the event ot' any such assignment the Carrier agrees

.- tbat, following written notiec from any Assignee that an event of default by NYTP ‘

shall have occumed and be continuing under the documents evidencmg the Project

. Financing, ;hc Carner (l) shall makr. all payments if any. due and to bccome due

CLASRWRDGIASISHIAN0 - - . 39 -
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from it to NYTP, under or in connection with this Agreement directly to such
Assignee at such address as may be specified in writing by such Assignee, (ii) shall
perform all terms and conditions of this Agreement for the benefit of such Assignee,
(i) agrees that such Assignee shall be entitled to exercise any and all rights of
NYTP, in accordance with the terms of this Agreement, and the Carrier shall comply
in all respects with such exercise and (iv) agrees that all representations made by the

Carrier are for the benefit of, and may be relied upon by, such Assignee; provided

that the foregoing obligations of the Carrier are conditioned and contingent upon any
" such Assignee agreeing to recognize and not disturb the Carrier’s rights under this
Agreement as long as the Carrier complies with its cbligations and duties hereunder.

In addition, in such an event of default under the project financing documents, the
Carrier and NYTP agree that {x) this Agreement shall not be amended, supplemented
or otherwise modified without the prior written consent of the Assignee and (y) any
matter requiring the consent of NYTP under this Agreement shall also require the

consent of the Assignee.

(@  Promptly at NYTP's request, the Carrier shall execute
and deliver, and shall assist in facilitating the execution and delivery of, all documents
reasonably requested by NYTP or any of its lenders, including but not limited to

estoppel certificates and subordination and nondisturbance agreements.

y (6)  The Carrier shall not assign or transfer this Agreement
or any of the Carrier's rights, duties or obligations hereunder without the prior
‘written conseat of NYTP and the Port Authority, which consent shall not be

unreasonably withheld or delayed; prov:ded however that the Carrier shall b
" permitted to assign this Agreement to any parent, subsldlary. or affiliate under -
common control, of to any entity that acquires ﬁfty-one pereent (51%) or more of the
_- Camer s outstandmg cap:tal stock of of the Carrier’ s assets, as long as the Carner

. remams bound by ali of the Camer 5 duties and obliga.tions under this Agreement
fol!owmg such ass:gnment. Notwithstanding the foregalng, in the event of an

" ‘asstgnment of this Agreement 1 & successor 1o the businéss operations of the Carrier,

U2 HIRDAICSTHS1430,000 40
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the Carrier shall be released from further liability under this Agreement at the end of
the three (3) year period fellowing assignment of this Agreement as long as (i) the
assignee has been approved by NYTP and the Port Authority (which approval shall
not be unreasonably withheld or delayed), and (if) such assignee has complied with all
of its duties, obligations and liabilities under this Agreement during the three (3) year
period following such assignment. The Carrier acknowliedges and agress that any
fundamental transaction involving the Carvier, including a mecger, consolidation or
similar cransaction, will hot operate to affect in any way the Carrier’s obligations
under this Agreement, regardless of the entity eurviving such transaction. The
Carrier further acknowledges and agrees that any fundamental transaction involving

~ the Carrier and another Participating Carrier, including a merger, consolidation or

similar transaction, likewise will not affect or impair in any manner 'lhe Carrier’s
duties and obllgations under this Agreement, nor will it affect or lmpalr any similar
agreement to which such other Participating Carrier is a party ’

43 W aim_ £ Not to be Construed. ‘No {waiver by NYTP or the

Carrier of any term or condition of this Agreement shall be deemed or construed as a waiver
of any other term or condition, whether the same or of a different section,, subsect:on
paragraph, clause or other provision of this Agreement The failure of either party to insist
in any one or more mstances, upon strict perfonnance of any of the terms, covenants,
agreements or conditions in this Agreement shall not be considered to be a waiver or
telmquishment of such term, covenant, agreement Or eendltion but the same shall continue

in fuli force and effect.

144 Amendmens. This writing represents the entire qéreement

between the parties. “The terms and provisions of this Agreement may not be amended, f
supplemented, modlfied or waived, except by-an instrument in writing, authorized and
executed by NYTP and the Carrier and eonsented to by the Port Authority. Any such
amendment, supplernent, modtﬁeetlon or, wa.iver entered into, executed and delivered in

‘accordance with the provislons of thls Seeuon sha!l be binding upon the parues to this

Agreement,

O/ 2599 RDGIOST9591430.00) © 41
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14.5 Duplicate Originals. This Agreement may be executed in
Separate counterparts, any of which shall be regarded for all purposes as duplicate originals,

14.6 Myﬂm.' In the event any b;ovision ot any part of a
provision‘ of this Agreement shall be held invalid or unenforceable by any court of competent
jurisdiction, provided. it does not mgtcria!ly alter the substance of the agreement between the
parties, such holding shall not invalidate or render unenforceable any other provision or part
of a prgvision hereof.

14.7 Notices. All motices or demands are deemed to have been given

" or madc when delivered in person or mailed by certified, registered, or express mail, return

receipt requested Ol'_pl'OVIded,- or when delivered by overnight courier service providing
verification of delivery, postage prepaid, and addressed to the applicable party as follows:

NYTP: New York Telecom Partners, LLC
: ____ World Trade Center
New York, New York 10048
Attention: Mr. Richard J. DiGeronimo,
" President

Carrier:

- Attention;

A party may change the address to which anjv notice or demand may be given, by written
notice to the other party. -

14,8 Use of Conﬁdcnng] mformgtion Any specxﬁcatlons, drawmgs,

sketches, tapes, models, samples, tools, computer programs, technicat information, or -
¢onfidential business informatlon or data, written, oral or otherwise (hereinafter called”
"Information ) furmshed by the pames to one another hereunder shall remain the property of
the suppher of such Information All coplcs of such Informatlon in written, ‘graphic or other

_ tangible form sha.ll be rctumed to the supplier upon request, except for & singic archival -

]
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copy. If clearly marked as confidential, and unless such Information was previously known
to the recipient 1o be free from any obligation to keep it confidential or until it has been or is
subsequently made public by the supplier or a third party, without breach of any obligation
of oonﬁdentiality, it shall be treated as confidential by the recipient, and shall be used by the

 recipient only in connection with fulfilling the obligations of the recipient that arise pursuant
to this Agreement, unless the prior written consent of the supplier is obtained. Orally

disclosed Information shall be reduced to writing within twenty (20) days of disclosure and
marked as confidential. Such Information shall only be distributed to those employees who
have a need to know. Each party shall treat the other’s Information in accordance with a

‘'standard of care reasonably calculated to prevent inadvertent ot accidental disclosure and

consistent with the level of care provided by the _rcéipicnt with respect o its own confidential
information, Each party shall promptly notify the other. party upon receipt of aﬁy subpoena,
order, or other judicial notice with respect to any Information and shall allow the other party
to become involved in any proceeding relating to the disclosure of any such Information.

Nothing herein shall be const'rued'a"s waiving the right of any‘party to require the other party
10 execute a written non-disélosurc'agréefncnt. containing reasonable additional terms and . .

.conditions, prior to the supplying of particular confidential Informiation from time-to-time.

The parties acknowledge that Information furnished to the Port Authority in connection with
this Agreement or the TNAS Agreement may be subject to disclosure under the Port

Authority's freedom of information policy.

14.9  Publicity.

(&) The Carrier agrees to squi_t‘t'o NYTP and to the Port

Authority for written approval all advertising, saleé prbmotion press releases and
other publicity matters relating to the products furnistied or the services performed by
the Carrier pursuant to this Agreement or relatlng to the Carrier's pa.rnclpaxion in the
TNAS or the Catrier’s offering of Personal Wireless Service to its customers m the
Covered Fac:[izics or whereby NYTP's name or marks are mentioned or language
from which the connection of a_ud name or marks may be inferred or implied, and the .
Carrier further agrees not to publish or use such advertising, sales promotions, press
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releases, or publicity matters that mention NYTP or the Port Authority without such

prior written approval. Such approval shall not be unreasonably withheld or delayed
by NYTP. )

- (b) NYTP agrees to submit to the Carrier for written approval
all advertising, sales promo.tion, press releases and other publicity matters relating to
the TNAS in the Covered Facilitics whereby the Carrier's name or marks are
mentioned or 'language from which the connection of said name or marks may be -

iiiferred or :rnphed and NYTP further agrees not to publish or use such advertising, l
sdles promotions, press releases, or pubhclty matters without such prior written
approvai "Such appmva! shall not’ be unreasonably withheld or delayed by the
Carrlcr

14.10 Uncontrollable giréum. stances. NYTP: sha!l not be liable for

any dclays in performing its obligations under this Agreement if such delays are due to

Uncontrollable Circumstances. In the event of any such delay, NYTP shall-be given a

. reasonable period of time in which to complete the performance of its obligations.

14.11 Affirmative Action. The Carrier assures that it will undertake

" an :iff' rmative action program as rcqliired'by 14 CFR Part 152, Subpart E, to ensure that no

person shall on the grounds of ace, creed, color, national origin, or sex be excluded from
part1c1patmg in any cmployment activities covered in 14 CFR Part 152, Subpart E. The

Carrier assures that nio person shall.be excluded on these grounds from participating in ot
rocewing the services or benefits of any program or activity covered by ¢his subpart. The

Carrier assures lhat it will require that its covered suborganizations provide assurances to the
lCamer that thcy sxmtlarly will undertake affirmativé action programs and that they will

rcquu-e assurances from their suborgamzations as required by 14 CFR Part 152, Subpart E,

. to the same effect

OLISAIRDAHDSIONII000 ' 44




=TS Y. S Y I L

00 =) O th B W N e O

9
20
21
2

23 -

8RN

27
28

14.12 Non-Discrimination.

(@)  Without limiting the generality of any of the provisions of the
Agreement, the Carrier, for itself, its successors in interest, and assigns, as a part of the
consideration hereof, does hereby covenant and agree that (i) no person, on the gt"ounds of

’ rﬁce, creed, color, sex or national origin, shall be excluded from participation in, denied the

benefits of, or be otherwise subjected to discrimination in the use of the System by the
Carrier, (if) in the .oonstructién“ of the System and the furnishing of services thereon by the
Carrier, no person, on the grounds of race, creed, color, sex or national orlgm shall be
excluded from participation in, denied the benefits of, or otherwise be subject to
discrimination, (iii) the Carrier shall use the System in compliance with all other
requirements ihxposed by or pursuant ¢o. Title 49, Code of Federal Regulations, Deparﬁnent
of Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in
Federally-assisted programs of the Department of Transportation-Effectuation of Title VI of
the Civil Rights Act of 1964. and as said Regulations may be aménded. and any other
present or- future laws, rules, regillations orders or directions of the United States of--- - -- .- -
America w:th respect thereto which from time-to-time may be applicable to the Permittee’s

< operatlons at any Port Authority airport, whether by reason of agrecment between the Port

Authority and the United States Govecnment or otherwise.

()  The Carrier shall include the provisions of paragraph () of this
Section in every agreement it may make pursuant to-which any Person, Other than the
Carrier, operates any facility at any Port Authority airport providing services to the public
and shall also include therein a provision granting the Port Authority a right to take such
action as the United States may direct to enforce such covenant. .

-(c) * The Carrier's non-oomplxance with the prov:sxons of this Secmn
sha]l consmute & material breach of ttus Agreement, In the event of the breach by the
Camer of any of the above non-discrimination provisions, the Port Authomy may mke

appropriate action to enforce compliance; or in the event such noncompliancé shall continue
for a period of twenty (20) days after receipt of written notice from the Port Authority, the
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Port Authority shall have the right to direct NYTP to terminate this Agreement with the same
force and effect as a termination under Section 13.1, or may pursue such other remedies as
may be provided by law; and as to any or all the foregoing, the Port Authority may take
such action as the United States may direct.

(d)  The Carrier shall indemnify and hold harmless the Port
Authority from any claims and demands of third persons, including the United States of
America, resulting from.the Carrier's non-compliance with any of the proéisions of this

‘Sectxon. and the Carrier shall reimburse the Port Authority for any foss or expense incurred

by reason of such non-comphance

(¢)  Nothing contained in this Section shall grant or shall be deemed
to grant to the Carrier the right to transfer or assign this Agreement, to make any agreement

. o concession of the type mentioned in paragraph (b) hereof, or any right to perform any

construction at any Port Authority Facility.

14.13 Third Party Beneficiary. It is hereby acknowledged and agreed
that the Port Authority shall be a third party beneficiary of this Agreement, including, '
without limitation, those provisiéns of this Agreement containing specific references to the
Port Authority ” Co |

14.14 Port Authority. The covenants set forth in Section 6.5 and 7.3
of this Agreement shall not be construed as a submission or admission by the Port Authority
that any of the governmental laws, rules. rcgulatlons and orders referred to thcrem are or .
shall be applicable to the Port Authonty '

: 14, 15 Gove mn emedies. This Agreement will be
governed by the laws of the State of New York The rights and remedies smted inthis -

Q825 HWRDGII05795/91430.001 S 46 e
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Agreement are not exclusive and the parties, in the event of a breach of this Agreement or a
dispute, are entitled to pursue any of the remedies provided in this- Agreement, by law or bg}
equity. ' '

IN WITNESS WHEREOF, the Carrier and NYTP have signed this
Agreement as of the date and year first above written.

NEW YORK TELECOM PARTNERS, LLC

By ’ o .
Name: Richard J. DiGeronimo
Title: President -
Tax ID No.:

[NAMB OF CARRIBR]’

By '
Name:
Tit!g:

OLSIRDONASISNIANON 47 -
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Exhibits

Exhibit "A" .  Description of TNAS

Exhibit "B" - Existing Contracts

Exhibit "C" - Port Authority Facilities

Exhibit "D" - Specifications and Minimum System Capacity
Exhibit "E" -  Technical Standards

Scbedu'ies

Schedule 2,7(2) - Holland Tunnel

Schedule 2.7(b) - Lincoln Tunnel

Schedule 2.7(c) - JFK Aimport

Schedule 2.7(d) - LaGuardia Airport

Schedule 2.7(e) - Newark Airport

Schedule 2.7(f) - World Trade Center Concourse
Schedule 2.7(g) - Port Authority Bus Stauons
Schedule 2.7(h) - PATH Stations
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EXHIBIT A
Description of TNAS

Telecommunications Network Access System (TNAS) Description
'Intr'gducﬁon

In response to a Port Amtharity request for proposals (“REP®) to develop their wireless rights-of-way,
NYTP bas proposed a wircless Telecommanications Network Access System, The TNAS hag been
designed to serve wireless communications services currently in use and emerging wireless services
plaaned for use in the areas of New York and New Jersey served by the Port Authority, In the process of
implementation, the TNAS will enhance certain existing wireless services and provide 2 platform for the
introduction of new services, as well as providing the opportunity to facilitate in-kind serviees to the
beaefit of the Port Authority. The TNAS is designed to provide a single, comprehensive wireless-

communications access system for the Port Awthority-and commercial service providers to better serve .

tenants, patrons and visitors as they inhabit, roa,mor'ara transported through the Port Anthority facilities,
The Esséntial ﬁequiremen_fs

Subscriber satisfaction is the fandamental aod essential requirement. Above ground, meetng that
requirement is the sole responsibility of the servics providers where they coexist in snd share the same -
natural RF environment, i.¢, the sérvice providers have a “Jevel playing field”. The essential requirement
of the provider of the artificially created RF environment required to serve the underground znd enclosed
areas of the Port Authority’s facilities is to maintain that Jevel playing field. To do that, the distribution
backbone for the Port Anthority's enclosed areas mmst be broadband and .wircless cammumications |
. technology nentral - ' o - ) ‘

This distribution backbone mmst provide cost effective, equal access to multple service providers of
current dod' emerging RF technologies, and also must be ableto accommodate usage growth projections -
{capacity). In addition, the artificial creation of @ broadband RF environment that will support mmltiple

services in confined areas requires RF isolation betwesn services to avoid generating unwanted inter -
service interference, Forthermore, service users must be able 1o traverse the Port Autherity's facilities

without interruption of communicarions service (hand off). ' L

The elements of technology neutral, service isolation, and scamless hand off combined with being
- broadband and capable of sdding capacity are the resulting essential requirements for tic TNAS.
Satisfying those requirernents will yield customer satisfaction at both the service provider and user levels,
resulting in the optimization of revenue potential, ’Ihebomomlh;eisthatbmmlcadstomorc

customers that yield greater revenme, . : _ cr

Confidential
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EXHIBIT B

1. Space Permit, made as of May 1, 1993, by and between .
the Port Authority and New York SMSA Limited Partnership,
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Authority Permit No. WI-TC-P-88-C 000, granting a privilege to use
and occupy space in the World Trade Center. :

2.. Agreement of Lease, ‘made as of June __, 1994, by and
between the Port Authority and Cellular Telephone Company .d/b/a
Cellular One, predecesscor-in-interest to ATAT Wireless Services,
bearing Port Authority Lease No. LT-211, for premises in the
Lincoln Tunnel. , '

3. Agreement of Lease, made as of September 30, 1934,
by and . between the Port Authority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. LT-212 for premises in the Lincoln
Tunnel. : : :

4. Agreement of Lease, made ag of December 29, 1994, by

and between the Port Authority and Cellular Telephode Company d/b/a

Cellular One, predecessor-in-interest to AT&T wireless Services,

bearing -Port Authority Lease No. L-CM-118, for premises. in the
Holland Tunnel, ‘ ' :

5. Agreement of Lease, made as of December 31, 1994, by
and between the Port Authority and New York SMSA Limited :
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. L-CM-119 for premises-in the
Holland Tunpel. .- - ' : : T :

: 6. Agreement of Lease, made as of September 25, 1535,
by and between the Port Authority and New York SMSA Limited _
Partnership, predecessor-in-interest to Bell Atlantic Mobile,
bearing Port Authority Lease No. LBT-543 for premises in the Port
Authority Bus Términal, B . : ' '




Covered Facility:

Access Fee:

Base Term: -
Renewal Option:-

Baseline MOUs Per
Carriez:

Initial Usage Fee:

Construction Date: . |

Congtruction Period:
Other Terms ‘and

-

08/04/#3 /RDG/107783 /93430008

s per MOU (Qption 2: §

OLE 2,7 (a
Holland Tﬁnpel

Option 1: $150,000 annually
(net\net\net). [Option 2: $150,000 in
Year 1, $175,000 in Year 2, then
increases by three percent (3%)
{compounded) on Jannary 1 of each Year

" beginning January 1, 2001 Payable

quarterly in advance.]

. 1999 to December 31,

- 2015

ISee-Sectioﬁ 4.2 of Carrier Access

Agreement

Qg;igg_L:- 0 (MOU chargé is payable from
inception). [Qption 2: Baseline MOUs of
1,200,000 in Year 1., Baseline MOUs
increases by five percent (5%) '
(compounded) on Jamuary 1 of each Year].

per Bxcess MOUI (for Year ending

. December 31; 1999). Fee is revised each

Year in accordance with Section 3. 1(c)
of the Carrier Access Agreement.




Conditiong:

The undersigned, intending to be legally bound hereby, agree that
this Schedule sghall be incorporated in, become part of and be
governed by the Ciarrier Access Agreement between NYTP, Inc. and
dated June ', 1999.

NYTP, INC.

By:

[NAME OF CARRIER]

By:

R N
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SCHEDULE 2.7 (b)
Covered Facility: Lincoln Tunnel

Access Fee: Option 1: $150,000 annually
(net\net\ngt). Payable quarterly in
advance. [Option 2: $150,000 in Year
1, $175,000 in Year 2, then increases by
three percent (3%) (componnded) on
January 1 of each Iear beginning :
January 1, 2001]

Base Term: . ""- ‘ 1999 to Depember_ai,'

2015
Renewal Option: See Section 4.2°of Carrier Access
Agreement

Bageline MOUs Per _ '
Carrier: _ Option 1: 0 {(MOU charge 1s payable from
' . ' o inception). (Option 2: Baseline MOUs
. of 1,200,000 in Year 1. Baseline MOUs
. increases by five percent (5%)
(compounded) on January 1 of each: Year]

Initial Usage Fee: - per MOU (for YEar ending
IR ' . December 31, 1999). [Ootion 2:
- § _ . pér Excess MOUI. Fee is
revised each Year in accordance with
Section 3.1(c) of the Carxier Access
Agreement.. . '

Construction Date:

Constrqction Period;

X T CIFI




Other Terms and
Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agréement between NYTP, Inc. and
dated June ___, 1999.

NYTP, INC.
. By:

. [NAME OF CARRTER]

By:

06/04/99/RDG/107783 /9143001 °




scnﬁpggg 2.7(c).
Covered Facility: -~ JFK Airpért

- Access Fee: $125,000 annually (net\net\net) for botk
Overlay and Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (3%)
{compounded) on January 1 of each Year
beginning Jafuary 1, 2000,

'Base Tgrm: : ' to December 31, 2015 .

Renewal Option: See Section 4.2 of Carrier Access
- '  Agreement = '

' Baseline MOUs per - _
carrier: = ' 3,000,000 in Year 1, then increases by
' five percent (S%) (compounded} on
-Jaﬁuary 1 of each Year, beginning
January 1, 2000. '

Initial Usage Fee: $ per Excess MOU (for Year
| ending December 31, 1999). -Fee is
revised each Year in accordance with
" gection 3.1(c) of the Carrier Access
Agreement. ' ' o
Construction Date:

Cdnst:uction'Periods

Other Terms and
-lConditionsz :

- 06/047/99/RDG/107859/91430.002
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The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
datEd r .

NYTP, INC.

By:

(NAME OF CARRIER]

By:

* 06/04/99/R0G/167953/91435 . 001




Covered Facility:

Access Fee:

Basgse Térm:
Renewal ‘Option:

Ba&e;ine MOUs per .
Carrier:

Initial Usage Fee:

Coustruqtion»Daﬁe:

Constfﬁgtion,Period:

Other Terms and .
-Conditionss -

96/04/99/903/107%53 /93430.001

$§

CHEDULE 7(4
LaGuardia Airport

$125,000 annually. (net\net\net) for both
Ovérlay and. Underlay, or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (3%)
(compounded) on January 1 of each Year

begloning January 1, 2000.

. to December ‘31, 2015

See Section 4.2 of Carrier Access
Agreement '

3,000,000 in Year 1, then increases by

.five percent (S%¥) (compcunded) on

Januaryblfof"each Year, beginning3
January 1, 2000.

per Excess MOU (for Year
ending December 31, 1999). Fee is
revised each Year in accordance with
Section 3.1(c) of the Carrier Access
Agreement. - '




The undersigned, intending to be legally bound hereby, agree that

this Schedule ghall be incorporated in, become part of and be

governed by the Carrier Access Agreement between NYTP, Inc. and

06/04/93/90C/ 207059 /91430001

dated

¢ . .

NYTP, INC.

By:

[NAME OF CARRIER]

By:

ALY R\l



Covered Facility: .

Accegg Fee:

Base Term:

Renewal Option:

- Baseline MOUs per

Carrier:

Initial-UBage Fee:

. Construction Date:

Construction Period:

Other Terme and
Conditions:

‘.

06/04/99/RDG/107259 /91430.001

ECHEDULE 2.7 (e)
Newark Alirport

$125,000 annually (net\net\net) for both
Overlay and Underlay, or $75,000
annually for either Overlay or Underlay.
Payable gquarterly in advance. Amount
increases by three percent (3%)
(compounded) on qanuary-l of each Year

" 'beginning January 1, 2000.

to Decgmhér 31, 2018

See Section 4.2 of Carrier Access
Agreement

3,000,000 in Year 1, then increases by
five percent (5%) (compcunded) on
Jﬁnuary 1 of each Year, beginning
January 1,.-2000. :

$ per Excess MOU (for Year
ending December 31, 1999}. Feée is
revised each Year in accordance with -
Section 3.1(c) ‘of the Carrier Access
Agreement.

R A e A T




The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
dated .

NYTP, INC.

' By:

[NAME OF CARRIER)

By_.:

06/04/23 /RDG/107059/91430.002




Covered Facility:

" Access Fee:

Base Term:

Renewal Option:

Bagseline MOUs per
Carrier: -

Initial Usage Fee:

Construction Date:

Construction Period:

Other Térms and
cOnditions.

The undersigned, intending to be legally bound hereby, agree that

ULE £
World Trade Center Concourse

$25,000 annually (net\nmet\net). Amount
increases by three percent (3%)

(compounded) on January 1 of each Year

beginning January 1, 2000,

£o Pecember 31, 2015

. See Sgcticn 4.2 of Carrier Access

Agreemsnt

| 800,000 in Year i, then increases by

five percent (5%) (compounded) on
January 1 of each Year, beginning
Januvary 1, 2000.

s per Excess MOU (for Year-
‘ending Decenber 31, 1999). Fee is

revised each Year in accordance with

‘Section 3.1(c) of the Carrier Access
. Agreement. C

this Schedule shall be incorporated in, become part of and be

06/04/9% /e5G /107059 /91430, 008




governed by the Carriex Access Agreement between NYTP,

06/04/93/RDG/307459//93430. 001

dated ..

NYTP, INC.

By:

Inc,

and

(NAME OF CARRIER]

~ By:




SCHEDULE 2.7 (q)
Covered Facility: Port Authority Bus Stations

Access Fee: c : $25,000 annually’(net\net\net). Payable
quarterly in advance. Amount increases
by three percent (3%) (compounded) on
January 1 of each Year beginning
Janvary 1, 2000.

Base Term: . to December 31,- 201S

Renewal Option: | See Section 4.2 of Carrier Access
Agreement

Baseline MOUs per _
.Carrier: o ' 800,000 in Year 1, then increases hy
- ' . £ive percent (5%) (compounded) on
January 1 of each Year,'beginqing
January'l, 2000. - | |

- Initial Usagé Fee: - § . per Excess MOU (for Yeax
' " ending December 31, 1939%). Fee is
revised each Year in accordance with
Section 3.1{c) of the Carrier Access
" Agreement.. :

Construction Date:
COnétruction Perioﬁ: -

Other Terms and
Conditions:

The uﬁdersigned, iﬁtending to be’legal;y bound hereby, ag%ee that
this Schedule shall be incorporated in, become part of and be

-06/04/99/RD5/167055/31439.001




governed by the Carrier Access Agreement between NYTP, Inc. and

NYTP, INC.

By:

(NAME OF CARRIER]

By:

06/04/39 /UDC 107259 /93438.001 - ' I S




Covered Facility:

Access Fee:

Base Term:

Renewal Option:

Baseline MOUS per
Carrier:

Initial.UsaQe'Fee:

Construction Date:

' Construction Pericd:

O;her"Terms and
Conditions:

06/04/99/RDG/167853/91439.002

E 2.7(h

PATH Stations

$120,000 annually (net\net\net) for all
ten PATH Stations, or $15,000 annually
(net/net/net) for each station if less
thin ten. Payable quarterly in advance.
Amount increases by three percent (3%)
(compounded) on -January i of each Year

beginning January 1, 2000.

to-December 31, 2015

See Section 4.2 of Carrier Access
Agreement

400,000 in Year 1, then increases by
five percent (5%) (compounded) on
January 1 of each Year, beginning
January 1, 2000.- |

$__ ' per Excess MOU (for Year

- ending December 31, 1999). Fee is

revised each Year in accordance with
Section 3.;(6) of the Carrier Access

' Agreement.




The undersigned, intending to be legally bound hereby, agree that
this Schedule sghall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
dated. , .

. NYTP, INC.

By:

- : . [NAME OF CARRIER]

By:

a6/04/99 /RDGC/107T0$9/91410.002 ' S B T, .




EXHIBIT E (5 Pages)

ASSIGHMENT and ASSUMPTION AGREEMENT

THIS AGREEMENT made as of the 26th day of August, 1999 by
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called
the "Port Authority"), a body corporate and politic created by
Compact between the States of New York and New Jersey, with the
consent of the Congress of the United States of America, having an
office for the transaction of business at One World Trade Center,
in the Borough of Manhattan, in the City, County and State of New .
York, and NEW YORK TELECOM PARTNERS, LLC. a limited liability
. company organized and existing under the laws of the State of
 Delaware ‘with an office for the transaction of business at 158
Third Street, Mineola, New York 11501  (hereinafter called *NYTP*),
the representative of which is Richard J. DiGeronimo,

‘WITNESSETH, THAT:

WHEREAS, the Port Authority and NYTP have entered into a
certain Telecommunications Network Access Agreement ("TNAS"Y)
contemporaneously herewith, providing for the installation,
maintenance and operation of a wireless telecommunications. network
access system at specified Port Authority facilities; and *

. WHEREAS, in connection with the transaction contemplated
under the TNAS, the Port Authority is willing to assign to NYTP,
and NYTP is willing to undertake and assume the obligaticns and
liabilities under, certain agreements heretofore entered into by
‘the Port Authority with wirelese telecommunications carriers for
the furnishing of telecommunications services at the said specified
Port BAuthority facilities and listed on the schedule attached
hereto, hereby made a part hereof and marked “Schedule A"
{hereinafter, the Existing Agreements”); :

NOW, THEREFORE, in consideration of the covenants and
mutual agreements herein contained, the Port Authority and NYTP
hereby agree as follows: - o

o 1. Effective as of the date hereof, in accordance with
Bection 48 of the TNAS the Port Authority does -hereby assign, "
tranafer and convey all of its righte, title and interest in the
Existing Agreements to NYTP, and its successors, to its and their
own proper use and benefit, to have and hold the same for and

- during the duration of the terms under .the Existing Agreements, -

subject neverthéless to all the covenants, conditions, terms and
.Qrovisions contained in the Existing Agreements.




2. Effective as of the date hereof, NYTP does hereby
assume the performance of and does hereby agree to perform, observe
and be subject to all of the terms, proviasions, c¢ovenants,
conditions and obligations of the Existing Agreements that are to
be performed by or are applicable to the Port Authority thereunder
as though NYTP were a signatory to the Existing Agreements. The
execution of this instrument by the Port Authority does not
constitute a representation by it that the Port Authority has
performed or fulfilled every obligation required of it by the
Existing Agreements

3. NY‘I‘P shall defend, indemnify and hold harmless the
Port Authority, its Commissioners, = officers, agents,
representatives and employees, from any and all claims, demands,
actions and liabilities accruing or arising after the effective
date of this Agreement with respect to the Existing Agreéements.
The Port Authority shall defend, indemnify and hold NYTP harmless
from any and all claims, demands, actions and liabilities accruing
or arising prior to the effective date of this agreement with
respect to the Existing Agreements

4. Neither the Commiesioners of the Port Authority, nor
.the Members of NYTP, nor any of them, nor any officer, agent oxr
employee of the Port Authority or of NYTP shall be charged
- personally by either -party hereto with any liability or be shall
held perscnally liable to the other party under any term oOr
provision of this Agreement, or because of its execution or
attempted executioni, or because of any breach or attempted or
alleged breach thereof. : S

S. This Agreement shall be govérned by, and construed
in  accordance. with, the laws of the State of New York without
regard.to its conflict of laws provisions..




IN WITNESS WHEREOF, the parties ‘hereto have executed
these presents as of the day and year first above written,

ATTEST: . ' THE PORT AUTHORITY OF NEW YORK
S AND NEW JERSEY /

By
Secretary ‘
' (Title)
{Seal)
ATTEST: o NEW YORK TELECOM PARTNERS, LLC
By
(Title)




oy e

SCHED A

1. = Space Permit, made as of May 1, 1993, by and between
the Port Authority and New York SMSA Limited Partnership,
predecegsor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Ruthoxity Permit No. WI-TC-P-88-C 000, granting a privilege to use
and dccupy space in the World Trade Center.

. 2. Agreement of Lease, made as of June __, 1994, by and
between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, predecessor-in-interest to AT&T Wireless Sexvices,
bearing Port Authority Lease No. LT-211, for premises in the:
Lincoln Tunnel. B - : ‘

3. ' Agreement of Lease, made as of September 30, 1994,
by and between the Port BAuthority and New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority. Lease No. LT-212 for premises in the Lincoln
Tunnel. . | oo
4.  ‘Agreement of Lease, made as of December 29, i994, by
and between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, predecessor-in-interest to AT&T wireless Sexrvices,
bearing Port Authority Lease No. L-CM-118, for premises in the
Holland Tunnel. ' _

S. Agreement of Lease, made as of December 31, 1994, by
and between the Port Authority and’ New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. L-CM-112 for premises in the

Holland Tunnel.

: : 6. Agreement of Lease, made as of September 25, 1995,
by and between the Port Authority and New York SMSA. Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile,
bearing Port Authority Lease No. LBT-543 for premises in the Port
authority Bus Terminal. ' ' ' ' ~




{Port Authority Acknowledgment)

STATEOFNEW YORK )
5S.2

COUNTY OF NEW YORK )

Onthe  dayof August, 1999, before me personally came ' ,
to me known, who, being by me duly sworn, did depose and say that he resides at -
: : sthatheis the C of the Port

Authority of New York and New Jersey, one of the corporations described in and which exectted the
foregoing instrument; that he knows the seal of said corporation; that the seai affixed to said instrument is
such corporate seal; that it was so affixed by order of the Commissioners of said corporation; and that he
signed his name thereto by like order. C ‘

(notarial seal and stamp)

" (Limited Liabitity Company Acknowledgment)

STATE OF Yy A
_ Jss.c - .
COUNTY OF ) S Ae i
On the day of August, I99§, bofore me personally came ~ o ‘ ¥
to me known, who, being by me duly sworn, did depose and say that he resides at

‘ . ; that he isthe of
- New York Telecom Partners, LLC, the limited liability company described in and which exscuted the
foregoing instrument; that he knows the seal of said company; that the seal affixed to said instrument s such
company’s seal; that it was so affixed by order of the Managers of said company; and that he signed hisname
thereto by like order. - e o : w

(notarial seal and stamp)




SCHEDULE E
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Part I. Affiymative Action Guidelines - Equal Employment
Opportunity

I. As a matter of policy the Port Authority hereby
requires the Permittee and the Permittee shall require the
Contyactor, as hereinafter defined, to comply with the provisions,
set forth hereinafter in this Schedule E and in Sections 7 and 43
of the Telecommunications Network Access Agreement, dated ag of-
August 26, 1999, (herein called the “Agreement”), by and between
the Port Authority and New York Telecom Partners, LLC (herein and
in the Agreement called the “Permittee*). The provisions set
forth in thlile Part T are similar to the conditions for bidding on
federal government contract adopted by the Office of Federal
Contract Compliance and effective May 8, 1978.

The Permittee as well as each bidder,. contractor and
subcontractor of the Permittee and each subcontractor of a
contractor at any tier of construction (herein collectively
referred to as the “Contractor”) must fully comply with the
following conditions set forth herein as to each construction
trade-to be used on the construction work or any portion thereof
(said .conditions being herein called “Bid  Conditions”). ' The
Permittee hereby commits itself to the goals for minority and -
femdle utilization set forth below and all other reguirements,

‘texrms and conditions of the Bid Conditions. The Permittee shall
likewise require the Contractor to commit itself to the said .
goals for minority and female utilization set forth below and all
other requirements, terms and conditions of the Bid Conditions by
_submitting a properly eigned bid..- '

11, The Permittee and the Contractor shall each appoint an
executive of its company to assume the responsibility for the .
implementation of the requirements, terms and conditions of the -
following Bid Conditione. '

Page 1 of Schedule E




(a)} The goals for minority and female participation
expressed in percentage terms for the Contractor’s aggregate
workforce in each trade on all construction work are as follows;

{1) Minority participation
Minority, except laborers - 30%
Minority, laborers - 40%

(2) Female participation

Female, except laborers 6.9%
Female, laborers 6.9%

These goals are applicable to all the Contractor's
construction work performed in and for the System.

The Contractor’s specific affirmative action cbligations
required herein of minority and female employment and training
nust be substantially uniform throughout the length of the
Contract, and in each trade, and the Contractor shall make good
faith efforts to employ minorities and women evenly on each of
its projects. The transfer of minority or female employeea ox
trainees from c¢ontractor to contractor or from project to project
for the sole purpose of meeting the Contractor's goals shall be a
violation of the Contract. Compliance with the goals will be
measured against the total work hours performed. '

(b) The Contractor shall provide written notification to

. the Permittee and the Permittee shall provide written .
notification to the Manager of the Office of Business and Job
Opportunity of the Port Authority within 10 working days of award
of any construction subcontract .in excess of. §10,000 at any tier
for construction work. The notification shall list the name, -
address and telephone number of the subcontractor; employer
identification number; estimated starting and completion dates of
the subcontract;.and the.geographical area in which the
subcontract is to be pexformed. .

(c) As used in this Schedule E:

(1) ‘Employer identification number' means the Federal .
Social 'Security number used on the Employer‘s Quarterly Federal
Tax Return, U.S8. Treasury Department Form S41:
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(2)  *Minority” includes:

(1) Black (all persons having origins in any of the
Black African racial groups not of Hispanic origin);

(11) Hispanic (all persons of Mexican, Puerto Rican,
Dominican, Cuban, Centrzl or South American culture or origin,
regardless of race);

(1iii) Asian and pacific Islander (all persons having
~origins in any of the original peoples of the Far East, Southeast
‘Asia; the Indian Subcontinent, or the Pacific Islands); and

(iv) ‘American Indian oxr Alaskan Native (all persona
having origins in any of the original peoples of North America
and maintaining identifiable tribal affiliations through -
~ membership and participation or community identification).

(8) Whenever the Contractor, or any subcontractor at any
tier, subcontracts a portion of the construction work involving
any construction trade, it shall physically include in each
subcontract in excess of $10,000 those provigions which include
the applicable goals for minority and female ‘participation. -

{e} The Contractor shall implement the specific affirmative
action standards provided in subparagraphs (1) through (16) of
Paragraph (h) hereof. The goals set forth above are expressed as
percentages of the total hours .of employment and training of
minority and female utilization the Contractor should reasonably
be able to achieve in edch construction trade in which it has
employees in connection with the System. The Contractor is
expected to make substantially uniform progress toward its goals
in each craft during the period specified.

(£) Neither the proviaions of any collective bargaining .
agreement, nor the failure by a union with whom the Contractor
‘hag a collective bargaining agreement, to refer either minorities
or women shall excuse the Contractor's obligations hereunder.

(g) In order for the nonworking training hours of
apprentices and trainees to be counted in meeting the goals, such:
dpprentices and trainees must be employed by the Contractor.
during the training period, and the Contractor must have made a
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commitment to employ the apprentices and trainees at the
completion of their training subject to the availability of
employment opportunities. Trainees must be trained pursuant to
training programs approved by the U.S. Department of Labor,

(h) The Contractor shall take specific affirmative actions
to ensure equal employment opportunity (EEO") .

. The evaluation of the Contractor’s compliance with these
provisions shall be based upon its good faith efforts to achieve
maximum results from its actions. The Contractor shall document
these efforts fully, and shall implement affirmative action steps
at least as-extensive as the following: '

(1) Ensure and maintain a working environment free of
harassment, intimidation, and coercion at all sites, and in all
facilities at which the Contractor’s employees are assigned to
work. The Contractor, where possible, will assign two or more
women to each phase of the construction project. The Contractor,
shall specifically ensure that all foremen, superintendents, and
other supervisory personnel performing work in conmnection with
the System are aware of and.carry out the Contractor’s obligation
to maintain such a working environment, with specific attention
to minority or female individuals working at the premises.

(2) Establish and maintain a current list of wminority
and female recruitment sources, provide written notification to
minority and female recruitment sources and to community
organizations when the Contractor or its unions have employment
opportunities available, and maintain a record of the -
organizations' responees.

(3) Maintain a current file of the names, addxesses
and telephone number of each minority and female off-the-street
applicant and. minority or female referral from a union, &
recruitment source or community . organization and of what action
was taken with respect to each such individual. ' If such :
individual was sent to the union hiring hall for referral and was
not referred back to the Contractor by union or, if referxed, not
" employed by the Comtractor, this shall be documented in the file

with the reason therefor, aleng with whatever additional actions
“the COntractor may have taken. :
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(4) Provide immediate written notification to the
Permittee when the union or unions with which the Contractor has
a collective bargaining agreement has not referred to the
Contractor a minority person or woman sent by the Contractor, or
when the Contractor has other information that the union referral
procesa has impeded the COntractor 8 efforts to meet ite
. obligations, o

(5) Develop on-the-job training opportunities and/or
participate in training programs for the area which expressly
include minorities and women, including upgrading programs and
apprenticeship and training programs relevant to the Contractor’s
employment needs, especially those programs funded or approved by
. the Department of Labor. The Contractor shall provide notice of

these programs to the sources compiled under subparagraph (2)
above. - : .

: {(6) Disseminate the Contractor’s EEO Policy by
providing notice of the policy teo unions and. training programs
and requesting their cooperation in assisting the Contractor in
meeting its EEO obligations; by including it in any policy
manual and collective bargaining agreement; by publicizing it in
the Contractor’s newspaper, annual report, etc.; by specific
review of the policy with all management personnel and with all
minority and female employees at léast once a year;:and by '
posting the Contractor's EEO policy on bulletin boarde accessible
to all employees at each location where construction work is
performed

{7} Review, at least -every six months the Contractox’ 8
EEO policy and affirmative action obligations hereunder with all -~
- employees having any responsibility for hiring, assignment,
layoff, termination or other employment decision including
epecific review of these items with on-premises supervisory
personnel such as Superintendents, General Foremen, etc., prior
to the initiation of construction work in connection with the
System.- A written record shall be made and maintained
 Jdentifying the time and place of .these meetings, persons’
attending, subject matter discusaed -and disposition of the
subiect matter. ' oo

(8) Disseminate the Contractor's EEO pollcy externallyi»
by including it in any advertising in the newa media,
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specifically including minority and female news media, and
providing written notification to and discussing the Contractor’s
EEO policy with other Contractors and Subcontractors with whom
the Contractor does or anticipates doing business.

($) Direct its recruitment efforts, both oral and
written, to minority, female and community organizations, to
schools with minority and female students and to minority and
female recruitment and training organizations and to State-
certified minority referral agencies serving the Contractor's
recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of .applications for
apprenticeship or other training by any recruitment .source, the
Contractor shall send written notification to organizations such
as the above, describing the openings, screening procedures, and
tests -to be used in the sgelection process.

{10) - Encourage present minority and female employees
to recruit other winority persons and women and, where
reasonable, provide after school, summer and vacation employment
to minority and female youth both on the premises and in areas of
a Contractor’s workforce.

(11) . Tests and other selection requirements shall
" comply with 41 CFR Part 60-3. '

{12) Conduct, at least every six wonths, an inventory
and evaluation at least . of all minority and female personnel for
" promotional opportunities and encourage thege employaees to seek’
or to prepare for, through appropriate training, etc., such
opportunities.

(13) Eneure that seniority practices, job
classifications, work assighments and other personnel practioes,.
do not have a discriminatory effect by continually monitoring all
personnel and employment related activities to ensure that the
EEQ policy and the Contractor’s obligations hereunder are being
carried out.

(14) Ensure that all facilities and gompany activities
are nonsegregated except that separate or single-user toilet and.

necessary changing facilities ahall be provided to assure prlvacy
between the sexes. -
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{15) Document and maintain a record of all
solicitatione of offers for subcontracts from minority and female
construction contractors and suppliers, including circulation of
solicitations to minority and female contxactor associations and
other business associations.

(16) Conduct a review, at least every six months, of
all supervisors’ adherence to and performance under the
Contractors' EEO policies and affirmative action obligations.

(i) Contractors are encouraged to participate in voluntary
assoclations which assist in fulfilling one or more of their '
" affirmative action obligations {subparagraphs (1)-(16} of
Paragraph (h) above). The efforts of a contractor association,
joint contractor-union, contractor-community, or other similar
group of which the Contractor is a member and participant, may be
asserted as fulfilling any one oxr more of its obligations under
Paragraph (h) hereof provided that: the Contractor actively
participates in the group, makes good faith efforts to assure
that the group has a positive impact on -the employment of
minorities and women in the industry, ensures that the concrete
benefits of the program are reflected in the Contractor’s -
minority and female workforce participation, makes good £faith.
efforts to meet-its individual goals and timetables, and can
provide access to documentation which demonstrates the _
.effectiveness of actions taken on behalf of the Contractor, The
obligation to comply, however, is the Contractor! s and failuxre of
such a group to fulfill an obligation shall not be & defense for
the Contractor's non-oompliance

'"(j) ‘A single goal for minoriti&s and a separate single goal
for :‘women have been established. The Contractor, however, is’
required to provide equal opportunity and to take affirmative
action for all minority groups, both male and female, and all
women, both minority and non-minority. <Consequently, the
Contractor may be. in violation hereof if a particular group is
employed in a substantially disparate manner (for example, even
though the Contractor has achieved its goals for women generally,
the Contractor may be in violation hereof if a specific minority
group of women is underutilized).

(k) The Contfacﬁox shall not use the goals and timetables
or affirmative action standards to discriminate against any
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person because of race, color, religion, sex or national origin.

(1) The Contractor shall not enter into any subcontract
with any person or firm debarred from Government contracts
pursuant to Executive Order 11246.

(m) The Contractor shall carry out such sanctions and
penalties for violation of this clause including suspension,
termination and cancellation of existing subcontracts as may be
imposed or ordered by the Permittee. Any Contractor who fails to

carry out such ganctions and penalties shall be in violation
hereof.

(n) The Contractor, in fulfilling its obligations hereunder
shall implement specific affirmative actions steps, at least as
extensive as those standards prescribed in paragraph (h) hereof
so0 as to achlieve maximum results from its efforts to ensure equal
employment opportunity. If the Contractor fails to comply with
the requirements of these proviaions, the Permittee shall proceed
accordingly.

;(O) The Contractor shall designate a responsible official
to monitor all employment related activity to ensure that the
company EEO policy is being carried out, to submit reports
relating to the provisions hereof as may be required and to keep
records. Records shall at least include for each employee the
name, address, telephone numbers, construction trade, union
affiliation if any, employee identification number when assigned,
social security number, race, sex, status (e.g. mechanical
apprentice, trainee, helper, or laborer), dates of changes in
status, hours worked per week in the indicated trade, rate of
pay, and location at which the work is performed. .Records shall
be maintained in an easily understandable and ‘retrievable form;
however, to the degree that existing records satisfy this -
requirement, contractors gshall not be reguired to maintain
. separate records.

’ (p} Nothing herein provided shall be construed as a
limitation upon the application of any laws which establish
different standards of compliance or upon the application of -
requirements for the hiring of local or other area residentse
(e.g., those under the Public Works Employment Act of 1977 and
the Community Development Block Grant Program). -
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{g) without limiting any other obligation, term or
provision under the Permlt, the Contractor shall cooperate with
all federal, state or local agencies established for the purpose
of implementing affirmative action compliance programs and shall
comply with all procedures and guidelines established or which
may be established by the Port Authority.

As a matter of policy the Port Authority requires -the
Permittee and the Permittee shall itself and shall require the
general contractor or other construction supervisor and each of
the iPermittea’s contractors to use every good faith effort to-
provide for meaningful participation by Minority Business
Enterprises (MBEs) and.Women-owned Business Enterprises (WBEs) in
the construction work pursuant to the provisions of this Schedule
E. For purposes hereof, “Minority Business Enterprise” *(MBE)*“
'shall mean any business enterprise which is at least fifty-one
percentum owned by, or in the case of a publicly owned business,
at least fifty-one percentum of the stock of which is owned by
citizens or permanent resident aliens who are minorities and such
-ownexship is real, substantial and continuing. For the purposes
hereof, “Women-owned Business Enterprise” “(WBE)~ shall mean any
business enterprise which is at least fifty-one percentum owned
by, or in the case of a publicly owned business, at least fifty-
one percehtum of the stock of which is owned by women and such
ownership is real, substantial and continuing. A minority shall
be as defihed in paragraph 1I(c) of Part I of this Schedule E.
“*Meaningful participation” shall mean that at least seventeen
percent (17%) of the total dollar value of the construction
contracts (including subcontracts) covering the construction work
are for the participation of Minority Business Enterprises and
Women-owned Business Enterprises, of which at least twelve
percent (12%) are for the participation of Minority Business
Enterprises. Good faith efforts to include meaningful
participation by MBEs and WBEs shall include at least the
following: ' . h

(a) Dividing the work to be subcontracted into smaller
portzons where feasible.

(b) Actively and affirmatively soliciting bids for
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subcontracts from MBEs and WBEs, including circulation of
solicitations to minority and female contractor associations,
The Contractor shall maintain records detailing the efforts made
to provide for meaningful MBE and WBE participation in the work,
including the names and addresses of all MBEs and WBEs contacted
and, if any such MBE or WBE is not selected as a joint venturer
ar subcontractor, the reason for such decision.

(c) Making plans and specifications for prospeétive
construction work available to MBEs and WBEs in sufficient time
for review. :

(d) DUtilizing the list of .eligible MBEs and WBEs maintained
by the Port Authority or seeking minorities and women from other
sources for the purpose of soliciting bids for subcontractors.

(e} Encouraging the formation of joint ventures,
partnerships or other similar arrangements among subcontractors,
where appropriate, to insure that the Permittee and Contractor
will meet their obligations hereunder. |

(£) - Insuring that provision is- made to provxde progrese
payments to MBEs and WBEs on a timely basis. ’

{g) Not requiring bonds from and/or providing bonds and
_insurance for MBEs and WBEs, where appropriate.

Certification of MBEs and WBEs hereunder shall be made by
the Office of Business and Job Opportunity of the Port Authority.
If the Contractor wishes to.utilize a firm not already certified
by the Port Authority, it shall submit to the Port ‘Authority a

-written request for a determination that the,prqposed firm is
eligible for certification. This shall be done by completing and
forwarding such form as may be then required by the Port
Authority. All such requests shall be in writing addressed to
the Office of .Business and Job Opportunity, the Port Authority of
New York and New Jersey, One World Trade Center, 63 East, New
Yok, New York 10048 or such other address as the Port Authority
may specify by notice to the Permittee, Certification shall be
effective only if made 'in writing by the Director in charge of
the Office of Businéss and Job Opportunity of the Port Authority.
The determination of the Port Authority shall be final and
binding.
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The Port Authority has compiled a list of the firms that the
Port Authority has determined satisfy the criteria for MBE and
WBE certification. This list may be supplemented and revised
from time to time by the Port Authority. Such list shall be made
available to the Contractor upon request. The Port Authority
makes no representation as the financial responsibility of such,
firms, their technical competence to perform, or any other
performance-related qualifications.

Only MBE's and WBE’‘s certified by the Port Authority will
count toward the MBE and WBE goals. -

'Please note that only sixty percent (60%} of expenditures to
MBE ;0r WBE suppliers will count towards meeting the MBE and WBE
goals. However, expenditures to MBE or WBE manufacturers {(i.e.
suppliers that produce goods from raw materials or substantially
alter them before resale) are counted dollar for dollar..
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STATE OF NEW YORK )
s58.
COUNTY OF NEW YORK )

on the dz‘f,l"n. day of Auwf' ¢ 1999 before me
personally came ﬁbﬁ}0Vﬂ Ruvhal. . to me known, who, being
by me duly sworn, did degose and say that; he resides in

that he is the CJ Mm O‘F{—'uv'

of The Port Authormty of New York and New Jersey, one of the
corporations described in and which executed the foregoing
instrument; that he knows the seal of said corporation; that the
geal affixed to said instrument is such corporate seal; that it
was 80 affixed by order of the Board of Commissioners of said
corporation; and that he signed his name thereto by like order.

QM_ ”. 04 M J;._.._s

(notarial seal and stamp)

wa

“RORATD W, BBV .
Notary Pulis, Stets ~f *low York
Na, 3143304y
Qualifla? in Maw ~ -« Zsounty
Commissian Expiras 8/20/48mm. 2,000

STATE OF NEW YORK )
} ss.
COUNTY OF NE&W YoRIK )

On the 2.6'“* day of AvgusT , 1999, before me
personally came RIGIMR.D 'GENNIMO to me known, who, being
duly sworn. did depose and sav. that he resides at

t;hat he is the ptZEsmE.MT of New York Telecom Partners, LLC,
& Delaware limited liability company, the limited liability
company described in and which executed the foregoing instrument;
that he executed thé same for and on behalf of sald limited
liability company; and that he is duly authorized and empowered
to do s0, . :

(notarial seal and stamp)

FEONALDY ®, SENIO -
Natuy Publlc, State of Now York
No. 81-453G449 .
Quallfied in New York County
- Onmmlsslon Explres £/90/10mae .2.000




