Torres Rojas, Genara

From: daniel@beaconlightcap.com

Sent: Thursday, July 14, 2011 10:42 AM

To: Van Duyne, Sheree

Cc: Torres Rojas, Genara; Duffy, Daniel
Subject: Freedom of Information Online Request Form

Information:

First Name: Daniel H

Last Name: Gallancy

Company: BeaconLight Capital

Mailing Address 1: 1330 Avenue of the Americas
Mailing Address 2: 6th Floor

City: New York

State: NY

Zip Code: 10019

Email Address: daniel(@beaconlightcap.com
Phone: 2126123130

Required copies of the records: Yes

List of specific record(s):

All contracts and other written agreements for the provision of Wi-Fi as well as wireless internet, wireless
ethernet, distributed antenna services, “mobile data services”, etc. and all similar or related wireless electron?c
communication services at all airports owned, operated or leased by the Port Authority of NY and NJ including
and without limitation contracts and written agreements with Boing Wireless, Inc andor its subsidiaries and
affiliated entities.
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THE PORT AUTHORITY OF NY & NJ

Daniel D. Duffy
FOI Administrator

July 21, 2011

Mr. Daniel H. Gallancy

Beacon Light Capital

1330 Avenue of the Americas, 6" Floor
New York, NY 10019

Re: Freedom of Information Reference No. 12454

Dear Mr. Gallancy:

This is a response to your July 14, 2011 request, which has been processed under the Port
Authority’s Freedom of Information Policy (the “Policy,” copy enclosed) for copies of all
communication agreements for Wi-Fi, wireless ethernet, and distributed antenna services.

Material responsive to your request and available under the Policy, which consists of 243 pages,
will be forwarded to your attention upon receipt of a photocopying fee of $60.75 (25¢ per page).
Payment should be made in cash, certified check, company check or money order payable to
“The Port Authority of New York & New Jersey™ and should be sent to my attention at 225 Park
Avenue South, 17" Floor, New York, NY 10003.

Certain material responsive to your request is exempt from disclosure pursuant to exemptions (2)
and (6) of the Policy.

Please refer to the above FOI reference number in any future correspondence relating to your
request.

Sincerely,

229/

Daniel D. Duffy
FOI Administrator

Enclosure

225 Park Avenue South
New York, , NY 10003
T- 212435 3642 F: 212435 7555
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Agreement No. AX-713
Supplement No. 3

SUPPLEMENTAL AGREEMENT

THIS AGREFMENT, made as of November 30, 2006 by and between THE
PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the “Port
Authority”) and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the
“Permittee™),

WITNESSETH, That:

' WHEREAS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered into an agreement identified by the above Port Authority Agreement Number
(which agreement, as the same may have heretofore been supplemented and amended is
hereinafier called the “TNAS Agreement”) covering certain privileges and obligations with
respect to the instaltation, operation and maintenance of a wireless telecornmunications network
access systéem (“TNAS System”) at Port Authority facilities designated in the Agreement; and

WHEREAS, among the privileges and obligations granted to and imposed on the
Permittee under the TNAS Agreement with respect to the TNAS System, the TNAS Agreement
grants the Permittee the right to provide unlicensed wireless services that operate 11 the
“Wireless LAN” (iEEE 802.11) service band of the radio frequency spectrum (the “Wi-Fi
Service™); and

WHEREAS, the Port Authority and the Permittee desire to amend the TNAS
Agreement to provide for the Permittee’s implementation of its right to install, operate and
maintain the Wi-Fi Service and to include a separate fee, not currently included in the TNAS
Agreement, to be paid by NYTP to the Port Authority for providing the Wi-Fi Service at
mutually agreed Port Authority facilities and locations;

NOW, THEREFORE, for and in consideration of the covenants and mutual
agreements herein contained and other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the Port Authority and the Permittee hereby agree
as follows:

1. “Wi-Fi Receipts,” as used herein, shall mean all monies received or
receivable (unless and until any amount is deemed to be uncollectible in accordar}ce v:uth
generally accepted accounting principles) by NYTP for providing the Wi-Fi Services in Port
Authority Covered Facilities (as defined in the TNAS Agreement), including but not 1}m1ted to,
wireless access to the Internet by end user customers, as well as private or public entities. W1-F1
Receipts shall not include monies received or receivable from the use of Internet kiosks, project
management and/or engineering service fees for unlicensed wireless proje:cts, or any such

consulting services. Wi-Fi Receipts shall not be included in “Cross Receipis” (as such term 1s
defined and used in the TNAS Agreement). :




2. The parties hereto hereby acknowledge and confirm that the Permittee w111
pay to the Port Authority a fee equal to thirty-seven percent (37%) of Wi-Fi Receipts (the “Wi-Fi
Fee™).

3. The Wi-Fi Fee shall constitute an additiona! component of the Additional
Fee (as defined in the TNAS Agreement) and shall be payable quarterly, in arrears, within thirty
(30) days following the end of each calendar quarter. The timing and method of such payments
shall correspond to the quarterly payment requirements set forth in Article III of Section S of ’ghe
TNAS Agreement, provided however, that notwithstanding anything to the contrary set forth in
paragraph (b) of said Article III, payments of the Wi-Fi Fee shall be based on actual results for
the calendar quarter for which each payment is made. Each payment shall be accompanied by a
general report of the Wi-Fi Receipts for the relevant calendar quarter, separately stating the Wi-Fi
Receipts and the total number of paid “sessions” (including, without limitation, as presently
designated by Permittee: “Private Services,” Ad Hoc Paid Sessions,” “Roaming Paid_ Sessions,”
and “Airport Worker Subscriptions™) for each Port Authority Covered Facility at which the
Permittee provides Wi-Fi Service.

4. Payment of the Wi-Fi Fee for calendar year 2006 through the last day of
the most recent calendar quarter shali be payable within ten (10) days following the execution of
this Agreement. The parties shall continue discussions intended to reach agreement re garding
payment to the Port Authority of the unpaid Wi-Fi Fees from calendar year 2005 and periods
prior thereto, which Wi-Fi Fees shall be immediately due to the Port Authority upon the mutual
agreement of the parties regarding such payment terms. :

5. The Permittee hereby represents and warrants that thelprovisio.ns of
subparagraph (b)(ii)(1) of Section 25 of the TNAS Agreerent are fully applicable with respect o
the negotiation and execution of this Agreement as a supplement to the TNAS Agreement and
that no approval by or consultation with the “Project Lender” (as defined in said Section 25) shall
be required in order to authorize or permit the Permittee to negotiate and enter into this
Agreement with the Port Authority. '

6. The parties acknowledge that this Agreement memo;ializes all agreements
and understandings between the parties concerning, and constitutes‘th? entire and only .
understandings or agreements between the parties regarding, the Wi-Fi Fee.

7. Neither the Commissioners of the Port Authority nor any of them, nor any
officer, agent or employee thereof, shall be charged personally by the Permittee 'Wlth any ‘habﬂny,
or held liable to it under any term or provision of this Agreement or because of its execufion or
attempted execution or because of any breach thereof. -

8. This Agreement and the TNAS Agreement which it amends constitute the
entire agreement between the Port Authority and the Permittee on the subject matter and may not
be changed, modified, discharged or extended except by instrument in writing duly executed on
behalf of both the Port Authority and the Permittee. The Permittec agrees that no representations
or warranties shall be binding upon the Port Authority unless expressed in wrting 1n the TNAS




Agreement or in 1h_li8 Agreement. All prior or contemporaneous understandings, discussions or
agreements regarding the Wi-Fi Fee are expressly superseded by this Agreement.

9. As hereby amended, all of the terms, covenants, provisions, conditions and
agreements of the TNAS Agreement shall be and remain in full force and effect.

IN WITNESS WHEREOF, the Port Authority and the Permittee have executed
these presents, as of the date first above written.

. / g THE PORT AUTBHORITY OF NEW YORK
: % AND NEW JERSEY
/ﬁl{%f ,/Z£;;§:¢' g ‘xi; —

T /(Seal)

NEW YORK TELECOM PARTNERS, LCC
ATTEST:

By: " Concourse Communications Group, LLC

J S
Lt Al

Jon Irwin, Chief Operating Officer

By:

APPROVED
TERMS | FORM

-."U‘{C- ]

o Rt Y




(Port Authority Acknowledgment)

STATE OF NEW YORK )
)ss.:
COUNTY OF NEW YORK )

On the Z% day of FEpRUARY , 2007, before me personally came

Jonn D'AMone , to me known, who. being bv me duly sworn,
did depose and say that he resides at ) S |

“that he is theACTinG GHEF TspobGy FACER of The Port Authority of New

York and New Jersey, one of the corporations described in and which executed the

foregoing instrument; that he knows the seal of said corporation; that the seal affixed to

said instrument is such corporate seal; that it was so affixed by order of the

Commissioners of said corporation; and that he signed his name thereto by like order.

N Rpoﬁms?aias %N»!agw York

il sblic, [V} s

utan: to, ?zamsgia&um M. & s
ifi w Yor .

Bommig:gilt}ﬁ Exgir:e. On June 30, 20 1o (notarial seal and stamp)

(Limited Liability Company Acknowledgment)

STATE OF S/ mOrS )

yss.:

COUNTY OF (PEK_ )

-
On the 1= day of JAMUAL | 2007, before me personally came
» 7Y g/\j '7 . to me known. who, being bv me dulv sworn.

did depose and say that he resides at . . .
) : that he is the CHHEF EFXATNE S5 of New York Telecom Partners, LLC,
" a Delaware limited liability company, the limited liability company described in and which
executed the foregoing instrument; that he executed the same for and on behalf of said

limited liability company; and that he is duly authorized and empowered to do so.

DENISE M LEWIS
NOTARY PUBLIC - STATE OF ILLINOIS
4 hﬂﬂ@l&?ﬂm EXPIRES9/28/08
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Agreement No. AX-713
Supplement No. 2
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SUPPLEMENTAL AGREEMENT

THIS AGREEMENT, made as of June 30, 2002 by and between
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called
the “Port Authority”) and NEW YORK TELECOM PARTNERS, LLC
{hereinafter called the “Permittee”),

WITNESSETH, That:

WHEREAS, the Port Authority and the Permittee
heretofore and as of August 26, 1999 entered into an agreement
identified by the above Port Authority Agreement Number {which
agreement, as the same may have heretofore been supplemented and
amended is hereinafter called the “TNAS Agreement”) covering
certain privileges and cobligations with respect to the
installation, operation and maintenance of a wireless
telecommunications network access system (“TNAS System”) at Port
Ruthority facilities designated in the Agreement; and

WHEREAS, in addition to the privileges and obligations
granted to and imposed on the Permittee under the TNAS Agreement
with respect to the TNAS System, the TNAS Agreement grants the
Permittee the non-exclusive right to install radio transmission
towers (“Monopoles”) at locations at Port Authority Facilities as
and to the extent approved by the Port Authority in its gole and
absolute discretion and provides that the Permittee may mount
exterior antennas on such Ancillary Towers or on other towers or
components of the TNAS System as and to the extent approved by
the Port Authority in its sole and absolute digcretion; .and

WHEREAS, the Port Authority and the Permittee degire to
amend the TNAS Agreement to provide for the Pexrmittee’s
implementation of the non-exclusive right to install, operate and
maintain Monopoles at the Port Authority'’s Port Newark facility
(“Site”)}, to provide also for the Permittee’s mounting of
exterior antennas on the Monopoles and on certain rooftop
locations at the Site and to otherwise amend the TNAS Agreement;

NOW, THEREFORE, for and in consideration of the
covenants and mutual agreements herein contained, and effective
as of the date first set forth above except as otherwise provided
below, the Port Authority and the Lessee hereby agree as follows:

1. {a) Effective from and after July 1, 2002, the Port
Authority herxreby approves the Permittee’s proposed implementation
of its non-exclusive right te install Monopoleg at the Site, and
to mount exterior antennas on the Monopoles and on certain




designated rooftops (“Related Improvements”) at the Site, subject
to approval by the Port Authority of the Permittee’s Construction
Application({s} and plans and specifications covering all design,
construction and installation work with respect to all proposed
Monopoles and all Related Improvements at the Site. The
Monopoles and Related”Improvements are sometimes hereinafter
collectively referred to as the "Monopole System.” The
installation, operation and maintenance of the Monopole System
are sometimes hereinafter collectively referred to as the
“"Monopole System Operations.” In no event shall the Monopole
System be deemed to include any proprietary Carrier User
equipment utilized by any Carrier User in comnection with
Monopole System Operations. Capitalized terms used in this
Supplemental Agreement but not herein defined shall have the
meanings ascribed to such terms in the TNAS Agreement.

{(b) For all purposeg of the TNAS Agreement except as
hereinafter expressly provided, effective from and after July 1,
2002, the “System,” described in subparagraph (a} (i} of Section 2
of the TNAS Agreement, shall be deemed to incorporate and include
the Monopole System, and the Site, which is a Port Authority
Facility, shall be deemed to be a Covered Facility.

2. (a) The Monopole System shall be installed, operated
and maintained on a non-discriminatory basis up to the design
capacity of the Monopcle System at a particular Covered Facility,
including but not limited to the Site, in accordance with the
terms, provisions and conditions of the form of Schedule 2.8(i)

attached hereto and hereby made a part hereof. The parties to
this Agreement hereby agree that effective as of July 1, 2002
Schedule 2.8(i) shall be incorporated into and become a part of
the form of Carrier Access Agreement attached as Exhibit D to the
TNAS Agreement. The Permittee will not amend the form of
Schedule 2,8(i) without the prior written consent of the Port.
Authority. 1In the event the Permittee desires to conduct
Monopole System Operations at Port Authority Facilities in
addition to the Site, the parties hereto may amend this
Supplemental Agreement by letter agreement (s} identifying such
additional Port Authority Facilities and expreesly providing that
the terms, provisions and conditions of Schedule 2.8(i), except
as may otherwise be provided in such letter agreement, shall be
applicable to all Monopole System Operations at such additional
Port Authority Facilities, which, upon the commencement of
Monopole System Operations at such Port Authority Facilities,
shall be deemed to be Covered Facilities. The Port Authority
hereby agrees that nothing set forth in the form of Schedule
2.8(i) attached hereto shall congtitute a violation of Section 32
of the TNAS Agreement. In the event of any conflict between the
terms and provisions of this Supplemental Agreement and the terms
and provisions of Schedule 2.8(i), the terms and provisions of
this Supplemental Agreement shall prevail, except as otherwise
expresgly provided herein.




{b) The limitation on service by third party
telecommunications service providers set forth in the first
sentence of Section 17 of the TNAS Agreement shall not be
applicable to the Site or to any other Port Authority Facility
which shall subsequently be designated a Covered Facility with
regpect to the Monopole System.

{c) 1In addition to the rights granted to the Permittee
pursuant to paragraph (b} of Section 19 of the TNAS Agreement
with respect to the use of the TNAS System, the Permittee may
also, in the course of its business and the conduct of its
operationa under this Agreement, perwmit the use of the Monopole
System by Carrier Users for the purposes described in paragraph
(b) of Section 2 of the TNAS Agreement. Whether or not expressly
set forth therein, all agreements between the Permittee and
Carrier Usgers with respect to the use of the Monopole System
shall be subject to the terms and conditions of this Agreement.

3. The Port Authority hereby consents tc the Schedule
2.8(i) executed on behalf of Omnipoint Facilities Network 2, LLC
by its agent, Omnipoint Communications, Inc., a copy of which has
heretofore been delivered to the Port Authority. The Permittee
shall prepare and submit to the Port Authority contemporaneously
with its submission of the Construction Application referred to
in paragraph 6, below, a “Summary Basis of Design” of the
Monopole System, to include all relevant technical standards for
and attributes and features of the said Monopole System, and
generally in the form of the Summary Basis of Degign of the TNAS
System annexed as Bxhibit B to the TNAS Agreement. The Summary
Basis of Design may describe the particular Monopole System
installation proposed by Omnipoint Facilities Network 2, LLC.

4. The term of the permission granted to the Permittee to
operate the Monopole System shall commence on the date the Port
Authority issues final approval of the Permittee's Construction
Application and complete plans and specifications for the
Monopole System (the said date hereinafter referred to as the
“Commencement Date”} and shall; unless sconer terminated, expire
on August 26, 2014. Subject to and in accordance with the
provisions of Sections 4 and 34 of the TNAS Agreement, the
Permittee shall have the right to extend the term of the
permission granted under thig Agreement with respect to Monopole
System Operations. In the event the Permittee shall extend the
term of the permission granted hereunder, the provisions of
paragraph II1 of Section 5 of the TNAS Agreement shall be
applicable and in full force and effect during the “Renewal Term’
of . such permission. :

5. The Permittee and the Pert Authority hereby confirm
that the annual “Access Fee” set forth in Schedule 2.8(i) and
requiyed to be paid by Omnipoint Facilities Network 2, LLC shall
comprige “Gross Receipts,” and that the annual Access Fee
required to be paid by each subsequent Carrier User that executes
Schedule 2.8(i) shall comprise “Tower Gross Receipts” as defined
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in the TNAS Agreement for purposes of the calculation of the
Additional Fee under paragraph III of Section 5 of the TNAS
Agreement.

6. (a) Section 7 of the TNAS Agreement shall not be
applicable to the "“Cofistruction Work” {as hereinafter defined) to
be performed by the ‘Permittee in connection with the Monopole
System; in lieu thereof, the provisions of this paragraph § shall
govern the Construction Work in all respects. Nctwithstanding
the following provigions of this paragraph 6, the Port Authority
acknowledges that the construction and installation work with
respect to the Monopole System at the Site may, in fact, be
performed by Omnipoint Facilities Network 2, LLC, as contemplated
by the provisions of Schedule 2.8(i). Except as otherwise
expressly provided in Schedule 2.8(1), the Permittee shall
perform, at its sole cost and expense, all installation work
“required to prepare the Site for the Permittee’s Monopole Syatem
Operations, including the installation of the monopole and all
transmitters, receivers, and other eguipment at the Site and the
constrxuction of all associated improvements at the Site
appurtenant to the operation of the Monopole System, provided
however that the Permittee shall have no obligations with respect
to the installation of proprietary Carrier User equipment for the
exclusive use of individual Carrier Users (the work described in
thii ?aragrapb 6 nereinafter referred to as the “Construction
Work") .

() (i) The Permittee shall be responsible at its
sole expense for retaining all architectural, engineering and
other technical consultants and services as may be directed by
the Port Authority and for developing, completing and submitting
procedures for the installation of all equipment and the
construction of all improvements appurtenant to the operation of
the Monopole System. Prior to retaining any licensed architect,
professional engineer or other technical consultant in connection
with the Constriction Work, the name or names of said licensged
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
Port Authority shall have the right to disapprove any licensed
architect, professional engineer or other technical consultant
who may be unacceptable to it and shall approve in advance the
Permittee’s contract with each such licensed architect,
professional engineer or other technical consultant.

(ii) (1) Prior to the commencement of any

Congtruction Work at the Site, the Permittee shall submit to the
Port Authority for its approval a Tenant Alteration Application
(hereinafter called the “Construction Application”), in the form
supplied by the Port Authority, and containing such terms and
conditions as the Port Authority may include, setting forth in
detail by appropriate plans and specifications the Construction
Work the Permittee proposes to perform at the Site and the manner
of and time periods for performing such work. The data to be
supplied by the Permittee shall identify separately each of the
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items constituting the Construction Work and shall describe in
detail the improvements, fixtures, equipment, and systems to be
installed by the Permittee. The plans and specifications to be
submitted by the Permittee shall be in sufficient detail for a
contractor to perform the Constxuction Work and shall bear the
seal of a licensed architect or professional engineer who shall
be responsible for the administration of the Construction Work in
accordance with the Port Authority's requirements. In connection
with the review by the Port Authority of the Permitctee's
submission under this Section, the Permittee ghall submit to the
Port Authority, at the Port Authority's request, such additional
data, detall or information as the Port Authority may require for
such review. Following the Port Authority's receipt of the
Pexmittee's Construction Application, the Port Authority shall
give its written approval or rejection thereof, or shall request
such modifications thereto as the Port Authority may find
necessary or appropriate. The Permittee shall not engage any
contractor or permit the use of any subcontractor uniess and
until each such contractor or subcontractor, and the contract
such contractor or subcontractor is operating under, have been
approved by the Port Authority. The Permittee shall include in
any such contract or subcontract such provisions as are required
pursuant to the provisiona of this Agreement and the Construction
Application approved by the Port Authority, including, without
limitation thereto, provisions regarding labor harmony.

(2) ‘The Port Authority shall review the
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish its
comments regarding the same to the Permittee within fifteen (15}
business days after its receipt thereof. The Port Authority will
also review and comment on any corrected, modified or amended
plans and specifications resubmitted to the Port Authority by the
Permittee within fifteen (15) business days after receipt of any
such resubmission. The Permittee hereby agrees that the Port
Autheority shall have no responsibility, liability or obligation
to the Permittee in the esvent the Port Authority fails to respond
to any such submission or resubmission of the Construction
Application by the Permittee within the time periods set forth
above, including any obligation to provide a reimbursement, rent
credit or other rent concesgion.

(iii) (1) The Permittee hereby assumes the
risk of loss or damage to all of the Conetruction Work prior to
the completion thereof and the xisk of loss or damage to all
property of the Port Authority, its lessees and permittees
arising out of or in connection with the Construction Work. In
the event of any such loss or damage, the Permittee shall
forthwith repair, replace and make good the Construction Work and
the property of the Port Authority, its lessees and permittees.
The Permittee shall, and shall require each of its contractors to
indemnify the Port Authority and its Commissioners, officers,
agents and employees from and against all claime and demands,
just or unjust, by third persocns (including the Commigsioners,

-5




officers, agents and employees of the Port Authority) against the
Port Authority and itg Commissioners, officers, agents and
employees, arising or alleged to arise out of the performance of
the Construction Work or based upon any of the risks assumed by
the Permittee in this Agreement or any breach hereof, and for all
loss and expense incufred by it and by them in the defense,
settlement or satisfaction thereof, ineluding without limitation
thereto, claime and demands for death, for personal injury or for
property damage, direct or consequential, whether they arise from
acts or omissionz of the Permittee, any contractors of the
Permittee, the Port Authority, third persons, or from acts of God
or the public enemy, or otherwise, excepting only claims and
demands which result solely from the gross negligence or willful
misconduct of the Port Authority subsequent to commencement of
the Construction Work; provided however, the Permittee shall not
be required to indemnify the Port Authority where indemnity would
be precluded by Section 5-322.1 of the General Obligations Law of
the State of New York. The Permittee shall cauge each such
contractor and subcontractor to obtain and maintain in force such
insurance coverage and performance bonds a$ the Port Authority
may specify, including, without limitation, a contractual
liability endorsement to cover the indemnity obligations assumed
by the Permittee pursuant to the provisiona of this paragraph.

(2) If so directed, the Permittee shall
at its own expense defend any suit based upon any claim or demand
described in subparagraph (1) above (even if such suit, claim or
qemand is groundless, false or fraudulent), and in handling such
it shall not, without cbtaining express advance permission from
;he General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the
person of the Port Authority, the immunity of the Port Authority,
its Commissioners, officers, agents or employees, the
governmental nature of the Port Authority or the provision of any
statutes respecting suits against the Port Authority. The
Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the
reasonable costs of investigation. The Permittee shall not be
llgble for any settlement of any action, proceeding or Buit,
which settlement is effected by the Port Authority without the
prior written consent of the Permittee, which shall not be
unreasonably withheld. If the Permittee shall not grant its
consent as provided above, such action, proceeding or suit shall
thereafter be defended by the Permittee, at its sole cost and
expense, subject to the limitations set forth above in this
subparagraph (2).

(iv) The Construction Work shall be performed by
the Permittee in accordance with the Construction Application and
final ‘plans and specifications approved by the Port Authority,
shall be subject to inspection by the Port Authority during the
progress of the Conatruction Work and after the completion
thereof, and the Permittee, upon direction from the Port
AButhority to do so, shall stop the performance of any portion of
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the Construction Work which is not being performed in accordance
with the above and redo or replace at its own expense any
Construction Work not done in accordance therewith. The
Permittee shall also supply the Port Authcrity with “as-built”
drawings in such form_.and number as are reasonably requested by
the Port Authority, and the Permittee shall keep said drawings
current during the term of the permission granted under this
Agreement. No changes or modifications to any Construction Work
shall be made without the prior counsent of rthe Port Authority.

{v) The Permittee shall pay or cause to be paid
all claims lawfully made against it by its contractors,
subcontractors, material suppliers and workers, and all claims
lawfully made against it by other third persons arising out of or
in connection with or because of the performance of the
Construction Work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against them,
provided however, that nothing herein contained shall be
construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or workex
or other person, and no such claim shall be considered to be an
obligation of the Permittee within the weaning of this paragraph
unless and until the same shall have been finally adjudicated.
The Permittee shall use commercially reasonable efforte to
resolve any such claims and shall keep the Port Authority fully
informed of its actions with respect thereto. Without limiting
the generality of the foregoing, all of the Permittee’s
construction contracts shall provide as follows: “If (1) the
Contractor fails to perform any of its obligations under this
Contract, including its obligation to pay any c¢laims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arises out of or in connection
with the performance of this Contract, (2} any claim {just or
unjust) which arises out of or in connection with this Contract
is made against the Permittee, or {3) any subcontractor under
this Contract fails to pay any claims lawfully made against it by
any material supplier, subcontractor, worker or any other third
person which arise out of or in connection with this Contract or
if in the Permittee’s opinion any of the aforesaid contingencies
is likely to arise, then the Permittee ghall have the right, in
its discretion, to withhold out of any payment {(final or
otherwigse and even though such payments have already been |
certified as due) such sums as the Permittee may deem ample to
protect it against delay or loss or to assume the payment of just
claims of third persong, and to apply such sums as the Permittee
may deem proper to secure such protection or to satisfy such
claims. All sums so applied shall be deducted from the
Contractor’s compensation. Omission by the Permittee to withhold
out of any payment, final or otherwise, a sum for any of the
above contingencies, even though such contingency hags occurred at
the time of payment, shall not be deemed to indicate that the
Permittee does not intend to exercise its right with respect to
such contingency. Neither the above provisions for the rights of
the Permittee to withhold and apply monies nox any exercise or
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attempted exercise of, or omission to exercise, such right by the
Permittee shall create any obligation of any kind to such
material suppliers, subcontractors, workers or other third
persons. Until actual payment is made to the Contractor, its
right to any amount to be paid under this Contract (even though
such payments have alfeady been certified as due) shall be
gubordinate to the rights of the Permittee under this provision.”

(c) (i) The Permittee shall not commence any
Construction Work prior to the Commencement Date and until the
Construction Application and plans and specifications covering
such work have been finally approved by the Port Authority. The
Permittee recognizes that its obligation to pay fees, inecluding,
without limitation, the Additional Fee, provided for in this
Agreement by reference to the TNAS Agreement shall commence on
the Commencement Date and the Permittee’s payment of the
Additional Fee shall be made in accordance with the provisions of
paragraph III of section 5 of the TNAS Agreement.

{(ii) The Permittee shall submit a Construction
Application for the Construction Work at the S8ite within thirty
(30) days following execution of this Agreement. The Permittce
shall commence the performance of the Construction Work at the
Site within fifteen (15) days following the approval of the
Construction Application and shall diligently pursue the
completion of the Construction Work.

{d) The Permittee shall be solely responsible for the
plans and specifications used by it and for the adequacy Or
sufficiency of such plans and aspecifications, and all the
improvements, fixtures, and eguipment depicted thereon or covered
thereby, regardless of the consent thereto or approval thereof by
the Port authority or the incorporation therein of any Port
Authority requirements or recommendations. The Port Authority
shall have no obligation or liability in connection with the
performance of any of the Construction Work or for the contracts
for the performance thereof entered into by the Permittee. The
Permittee hereby releases and discharges the Port Authority, its
Commissioners, officers, representatives and employees of and
from any and all liability, claims for damages or logses of any
kind, whether legal or eguitable, or from any action or cause of
action arising out of or in connection with the performance of
any of the Construction Work pursuant to the contracts between
the Permittee and its contractors except for any of the foregoing
caused solely by the gross negligence or willful misconduct of
the Port Authority. The Permittee shall use commercially
reasonable efforts to make arrangements for the extension to the
Port Authority of all warranties extended or available to the
Permittee in connection with the Construction Work.

{e) The Permittee understands that there may be other
communications and utility lines and conduits located in portions
of the Site where the Permittee will operate the Moncpole System.
The Port Authority will use commercially reascnable efforts to
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make available to the Permittee its records to the extent the
Bame are available in an effort to identify to the Permittee the
location of such communication and utility lines which may
interfere with the Construction Work proposed by the Permittee.
The Port Authority hereby disclaims any warranty or
representation to the Permittee that such records are accurate,
The Permittee agrees to design the Construction Work so as to
eliminate or minimize the need for relocation of any such
communications and utility lines.

. (£) Upon completion of the Construction Work at the
Site, the Permittee shall supply the Port Authority with a
certificate signed by a responsible officer of the Permittee and
by the licensed architect or professional engineer who sealed the-
Permittee's plans pursuant to the provisions of this Section,
certifying that all of the Construction Work has been performed
in accordance with the approved plans and specifications covering
such work, in accordance with the provisions of this Agreement
and in compliance with all applicakle laws, ordinances,
governmental rules, regulations and orders. The Poxt Authority
will inspect the Construction Work at the Site and if the same
has been completed as certified by the Permittee and the
Permittee’s licensed architect or professional engineer, the Port
Authority shall deliver a certificate to such effect to the
Permittee within twenty {20) business days following the Port
Authgrity's receipt of such certification, subject to the
condition that all risks thereafter with respect to the
construction and installation of the Construction Work and, as
between the Permittee and the Port Authority, any liability
therefor for negligence or other reason shall be borne by the
Permittee. The Permittee shall not use or permit the use of the
Site for the purposes set forth in this Agreement or conduct
Monopole System Operations until such certificate is received
from Port Authority.

7. (a) Upon the expiration or termination of this
Agreement, the Pexrmittee covenants and agrees to vield and
deliver the Monopole System peaceably to the Port Authority free
and clear of any claim of ownership by the Permittee, including
title to Monopole System software licenses, equipment warranties
and service contracts, without any further act or deed by the
Permittee. The Permittee shall promptly execute and deliver
agssignments, bille of sale and all other documents necessary Or
convenient in order to evidence the rights of the Port Authority
the;ein, including title to Monopole System software licenses,
equipment warranties and service contracts, Upon the expiration
or termination of this Agreement,  the Permittee shall deliver the
Monopole System to the Port Authority promptly and in good
condition, such reasonable wear excepted as would not adversely
affect or interfere with its proper operation under this
Agreement .

. (b} The Permittee shall have the right at any time
during the term of the permission under this Agreement to remove
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a pqrtion or portions of the Monopole System consisting of
equipment or other personal property from the Site, provided that
the Permittee shall install suitable replacements therefor as is
necessary for Monopole System Operations.

8. {a) The Pefmittee recognizes that it ig a special
consideration for the Port Authority's entering into this
Agreement that the Permittee, without in any way limiting or
modifying its cbligations with respect to any other provision of
the TNAS Agreement, hereby confirms that all the obligations
assumed by the Permittee pursuant to Section 46 of the TNAS
Agreement, including all references therein to objectionable
interference, are fully applicable to Monopole System Operations,
provided however that the cbligation of the Port Authority
contained in the second sentence of paragraph (b) of Section 46
shall not be applicable to any communications activity conducted
by the Port Authority or by a third party pursuant to agreement
with the Port Authority as of the date of this agreement.

(b) The Permittee hereby represents and warrants that
the provigions of subparagraph (b} (ii) (1} of Section 25 of the
TNAS Agreement are fully applicable with respect to the
negotiation and execution of this Agreement as a supplement to
the TNAS Agreement and that no approval by or consultation with
the “Project Lender” (as defined in said Section 25) shall be
required in order to authorize or permit the Permittee to
negotiate and enter into this Agreement with the Port Authority.

9. The Permittee represents and warrants that no broker
has been concerned in the negotiation of this Agreement on behalf
of the Permittee or the implementation of the Monopole System
hereunder and that there is no broker who is or may be entitled
to be paid a commission in connecticn therewith. The Permittee
shall indemnify and save harmless the Port Authority of and from
any and all claims for commission or brokerage made by any and
all persons, firms or corporations whatsoever for services in
connection with the negotiation and execution of this Agreement
or the implementation of the Monopole System hereunder.

10. Neither the Commissioners of the Port Authority nor any
of them, nor any officer, agent or employee thereof, shall be
charged personally by the Permittee with any liability, or held
liable to it under any term or provision of this Agreement or
because of its execution or attempted execution oxr because of any
breach thereof.

11. As hereby amended, all of the texms, covenants,
provisions, conditions and agreements of the TNAS Agreement shall
be and remain in full force and effect. '

12. This Agreement and the TNAS Agreement which it amends
constitute the entire agreement between the Port Authority and
the Permittee on the subject matter and may not be changed,
modified, discharged or extended except by instrument in writing
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duly executed on behalf of both the Port Authority and the
Permittee. The Permittee agrees that no repregentations or
warranties shall be binding upon the Port Authority unless
expressed in writing in the TNAS Agreement or in this Agreement.

"IN WETNESS WEEREOF, the Poxt Authority and the Permittee
have executed these presents, as of the date first above written.

{Corporate Seal)




(Port Authority Acknowledgment)

STATE OF NEW YORK }
68.:

COUNTY OF NEW YORK )

o~

On the @™  day of OcTemER 2003, before me perscnally came
GaEgoryY " tome known. who. being b ze duly sworn,
did deposs say that he regides at poL

s that he is theCagr Touwstoay OfsreR  of The Port Authortty of New
York and New Jersey, one of the corporations described in and which executed the
forigoing instrument; that he knows the scal of aaid corporation;
said iastrument is such corporate seal; that it was so
Commissioners of said corporation; and that he signed his name thereto by like order.

Crtd M. St

(notarial seal and stamp)

{Limited Liability Company Acknowledgment)

STATE OF Aoy }
xs.
COUNTY OF [ av¥% )

On th&:()’t!;day of 14: et , 2003, tha.b&-:ghywmﬂ; came
™ O, Thah . tome known. me sworn,
did depose and hﬁuthegsldes‘gt X a
. . _:that heis the Maoueys/CED of New York Telecom Partners, LLC,
a Delaware limited liability company, the ed liability company described in and which
executed the foregoing instrument; that he executed the aame for and op’ _
- limited Hability company; and that he is duly suthetized and empowered to do so.




SCHEDULE 2.8G) .
{Co-Location Sites - Monopoles and Rooftops)

(Port Newark Monopole/Rooftop Site)

Covered Facility: ; s Monopole/Rooftop at Port Newark (the " Site").

Access Fee: i $25,0_00 annually (net/net/net) per Carrier per Site for
voice carriers, Payable quarterly in advance. 'Amount
increases by three percent (3%) (compounded) on each
Anniversary of the Covered Facility Acceptance Date.

Base Term: Covered Facility Acceptance Date to August 26, 2014

Renewal Option: Two, five-year renewal options in accordance with
Section 4.2 of Carrier Access Agreement.

Baseline MOUs per Carrier: N/A

Initial Usage Pee: N/A
Construction Date; TBD

Construction Period: Estimated to be within 60 days from the execution date of
this documént.'

Project Installation and Costs: For Monopole installations - A Monopole and all related
' improvements and work necessary to allow use of the
Monopole by all Participating Carriers (collectively, the
."Monopole and Related Improvements'') may be installed
at a Covered Facility by NYTP or, at the discretion of
NYTP and the Port Authority, a Participating Carxier
may install 2 Monopole and Related Improvements at a
Covered Facility. IfNYTP instails the Monopole and
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Related Improvements, the provisions of Section 2.8(a) .-
of the Carrier Access Agreement shall apply to such ‘
installation, and each Participating Carrier shall
reimburse NYTP for the Construction Costs of such
installation based on its pro rata share (i.e., if one
Participating Carrier elects to participate, it shall
reimburse NY TP for 100% of the Construction Costs; if
two Participating Carriers elect to participate, they shall
cach reimburse NYTP for 50% of the Construction Costs,
etc.).' Bach Participating Carrier shall be entitled tb p}o
rata reimbursement if additional Participating Carriers
thereafter elect to use a Monopole and Related
Improvements. IfNYTP is unwilling_to pay the
Construction Costs to install a Monopole and Related
Improvements at a Covered Facility, a Participating
Carrier may, with the approval of NYTP and the Port
Authority, elect to directly fund and complete the
installation of the Monopole and Related Improvements
(such Paﬁicipating Carrier, a "Funding Carrier™). The
Monopole and Related Improvements shall be
constructed to accommodate 2 minimum of three (3)
Participating Catriers. A Participating Carrier may, if it
is not one (1) of the initial three (3) Participating Carriers
at a Monopole Site, incur substantial additional costs to
construct 2 Monopole and Related Improvements for its -
own account if the Mopopole and Related Improvements
as initially constructed at such Site can only
accommodate three (3) Participating Carriers. A Funding
Carrier shall not have the right to refuse to allow othet

Participating Carriers to use 2 Monopole and Related

Improvements {(unless the Monopole and Related
Improvements s initially constructed in accordance with
this Schedule are already being used by the pumber of
Participating Carriers for which such Monopole and




Related Improvements were constructed). The Funding
Carrier and subsequent Participating Carriers shall be
reimbursed on a pro rata basis as and when additional
Participating Carriers elect to use a Monopole and
Related hnprovemer;ts fi.e., when a second Participating
Carrier elects to use a Monopole and Related '
Improvements, it shall reimburse the Funding Carrier
50% of the Construction Costs for the installation of such
Monopoele and Related Improvements; if a third
Panibipating Carrier elects to use a Monopole and
Related Improvements, it shall reimburse the existing two
Participating Carriers for one-third (1/3) of the
Construction Costs, split evenly betv.lveen the Funding
Carrier and the second Participating Carrier, and so on if
more than three (3) Participating Carriers can be
accommeodated at such Monopole Site). Regardless of
whether NY TP or the Participating Carriers fund the
Construction Costs for a Monopole and Related
Impiovements, the Monopole and all Related
Improvements shall be jointly owned by all Participating
Carriers who are using the Monopole. All plans for a
Site shall be approved by NYTP and the Port Authority
prior to the commencement of installation. Appropriate
evidence of Construction Costs for a Site shall be
maintained by NYTP and, if applicable, the Funding
Carrier.

Design and Installation Approval: The Carrier shall prepare and submit, at the Carrier's sole
cost and expense, all design documents for NYTP's

review and approval. No changes to {any Carrier
Equipment or to a Monopole and Related Improvements]
for] [any Rooftop Equipment), and no additional Carrier

Equipment or other improvements of any kind, shall be
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Maintenance and Repairs:

SNECLSLY 244354v3:914030.00)

permitted at the Site without the Carrier first submitting
the design and installation plans for such changes or

additions to NYTP for its review and approval.

. At no time shall any antennae or other transmitting or - .

receiving devices be mounted, directed, or used at the
Site in-a manner that would permit wireless
communications to be transmitted between (i) such
antennae or other transmitting or receiving devices; (i)
wireiess communications equipment or devices being
used at any other Port Authority Facility; and (iii)
equipment that would divert coverage from an existing
PA facility (i.e. Newark Airport).

The Participating Carriers shall, at their sole cost and
expense, keep and maintain the Sitein a neat and orderly
condition. The Participating Carriers shall not permit any
waste, damage or injury to the Site or any improvements
thereon. All maintenance and repair work at the Site
(other than that relating solely to a Participating Carrier's
individual Carrier Equipment) shall be accomplished, at
NYTP's discretion, either (i} by NYTP, in which event all
Participating Carriers shall reimburse NYTP on a pro rata
basis for the costs of all such maintenance and repairs, or
(ii) directly by the Participating Carriers on a pro rata
basis. NYTP shall, upon the request of a Participating
Carrier, determine what maintenance and repairs are

necessary or appropriate at a Site and shall assist the

Participating Carriers in the éngagement of contractors to

perform such work. Appropriate evidence of
maintenance and repair costs for a Site shall be
maintained by the party or parties causing the work to be
performed. IfNYTP elects to perform maintenance and
repair work, the costs for such work shall be paid by the
Participating Carriers within ten (10} days of presentation

4




Indemnification:
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of an invoice by NYTP. Neither NYTP nor the Port
Authority shall have any obligstion to maintain or
safeguard the Site, any improvements thereon, or any

_ Carrier Equipment.

The Participating Carriers, at their sole cost and expense,

shal! maintain and keep insurance against liability for

. bodily injury (including death) and property damage in or

about the Site under a policy of comprehensive general
public liability insurance, with such limits as may be
reasonably reqmred by NYTP from time to time. The
policies of comprehensive general public liability

" jnsurance shall name NYTP, the Port Aunthority, and the

Carrier as insured parties. Each such policy shall provide
that it shall not be cancelable without at least thirty (30)
days prior written notice to NYTP and the Port Authority
and shall be issued by an insurer and in a form
satisfactory to NYTP and the Port Authority. Upon
NYTP's request, a certificate evidencing such insurance
shall be delivered to NY TP proving compliance with the

foregoing requirements.

The Carrier shall indemnify and save NYTP and the Port
Authority harmless from all claims (including costs and

. expenses of defending against such claims) arising from
-the Site and any improvements thereon or from any

breach of this Schedule 2.8(i) by the Carrier, or any
negligent act, negligent omission or intentional tort of the
Carrier or the Carrier's agents, employees, contractors,
invitees or licensees occurring during the term of this
Schedule 2.8(i), or any action or omission of the Carrier
that causes NYTP to have any liabilify or obligation to
the Port Authority under the TNAS Agreement. -




‘Access; Non-Exclusive Rights:

Relocation, Renovation, Demolition:

Site Conditions:

Utilities;

FHOEG2SL1 244354v391430.000

The Carrier acknowledges that the Carriers' rights at the
Site are non-exclusive. Each other Participating Carrier
shall have the right to participate, at any time, at a Site in
accordance with the terms of the Carrier Access
Agreement and this Schedule 2.8(). NYTP and the Port
Authority shall have at all times the right to access and
inspect the Site and all improvements.

NYTP and the Port Authority shall have at all times the
right to request the Carrier o relocite and/or remove [the
Monopole and Related Improvements] [Rooftop
Equipment] for public safety reasons. Such relocation
and/or removal shall be accomplished in accordance with

Section 8.4 of the Carrier Access Agreement.

NYTP and the Port Authority make no representation or
warranty to the Carriet, either express or implied, as to
the use, operation, safety, environmental condition, title
or fitness for a particular purpose of the Site, and the
Carrier's use of the Site shall be on an "as is, where is"
basis. The Carrier shall inspect the Site and become
familiar with the conditions of the Site. Neither NYTP
nor the Port Authority is obligated 0 alter, imnprove,
réemediate or otherwise perform any work or undertake

any obligation with respect to the Site.

The Carrier shall pay for (i) the cost of installing separate
utilities, telco and power supply facilities and any .
separate meters required by NYTP, the Port Authority, or
any applicable utility, (if) all electric service to the Site,
and (iif) any sums charged to NYTP by the applicable
utility, telco or power supply provider for such

installation and/or service.




".- " Complianée With Laws:

Monopole and Related

Improvements Upon Expiration or

Termination:
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The access to, and installation, maintenance and
operation of, all Carrier Equipment and all other
improvements at the Site must at all times be in strict
compliance with all technical standards and all applicable
federal, state and local laws, ordinances, and regulations.
The Carrier shall obtain and maintain, at its expense,
such licenses, permits or other approvals required for the

Carrier's use of the Site, if any.

The Carrier shall keep the Site free from any liens arising
from any work performed, materials fumished or
obligations incurred by or at the request of the Carrier. If
any lien is filed against the Site as a result of the acts or
omissions of the Carrier or its employees, agents or
contractors, the Carrier must discharge the lien or bond
the licn in a manner reasonably satisfactory to NYTP
within thirty (30) days after the Carrier or NYTP receives
written notice from any party that a lien has been filed, If
the Carrier fails to discharge or bond any lien within such
period, then, in addition to any other right or remedy of
NYTP, NYTP may, at NYTP's election, discharge the
lien and the Carrier shall reimburse NY TP, within ten
{10) days of demand, any amount paid by NYTP for the
discharge of such lien and all fees, legal expenses and all
other costs and expenses of NYTP incurred in connection

with any such lien.

For Monopole installations - The Monopole and all
Related Improvements at the Site shall be the property of
the Participating Carriers until the expiration of the term
(including any renewal periods) of this Schedule 2.8(i) or
the termination of the Carrier's rights hereunder in
accordance with the Carrier Access Agreement; at that

time the Monopole and all Related Improvements at the




Carrier Status:

Other Terms and Conditions:
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Site shal] remain at their exiéﬁng location and become
the property of the Port Authority without payment by
the Port Authority. Notwithstanding the foregoing, upon
the expiration of the term (including any renewal periods)
of this Schedule 2.8(i) or the termination of all
Participating Carriers' rights under their respective
Carrier Access Agreements, NYTP or the Port Authority
may require the Participating Carriers to remove the
Monopole and Related Improvemerits, in which event the
Participating Carriers, at their sole cost and expense, shall
remove the Monopole and Related Improvements, and
repair and restore any damage to the ground area of the

Site caused by the installation or removal,

The Carrier is a Funding Carrier for purposes of this
Schedule 2.8(@1) (Port Newark Site).




The undersigned, intending to be legally bound hereby, agree that this Schedule 2.8(i) shall be incorporated in,
become part of and be governed by the [Amended and Restated) Carrier Access Agrecment between New York
Telecom Partners, LLC and VoiceStream Wireless dated 12/21/99, as amended.

s
- .‘/

NEW YORX TELECOM PARTNERS, LLC.

_ Richard J. DiGeronimo, President
Date: July 17, 2002

Omnipoint Facilities Network 2, LLC
By: Omnipoint Communications, Inc. its Agent

Qe _

Chris Hillabrant, Bxecutive Director

Date: 7‘ 'tal (e 2 I

By:
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" ORIGINAL

Agreement No. AX-713 Suf:plcment No. 1

- SUPPLEMENTAL AGREEMENT

THIS AGREEMENT, made as of March 28, 2001 by and bétween THE PORT
' AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called the “Port
Authority”) and NEW YORK TELECOM PARTNERS, LLC (hereinafter called the
“Permittec”), - _ e |

WITNESSETH, That:

_ WHEREAS, the Port Authority and the Permittee heretofore and as of August 26,
1999 entered into an agreement identified by the Port Authority as Agreement Number AX-713
(which agreement, as the same may have heretofore been and hereby is supplemented and
amended is hereinafter called the “TNAS Agreement”) covering certain privileges and
 obligations with respect to the installation, operation and maintenance of a wireless -
telecommunications network access system at Port Authority facilities as specified inthe TNAS -
" Agreement; and ' -

. WHEREAS, the TNAS Agreement grants the Permittee the right, on anon-
‘exclusive basis, to install, operate and maintain an equal-access, in-building backbone facility in
offices and nearby areas at the Port Authority World Trade Center towers (and elsewhere) for .

. useby all intérested wireless telecommunications service carriers (hereinafter, “Carmier Users”)
offering telecommunications services to end user customers using mobile, portable or fixed
wireless devices; and o .

: ‘WHEREAS, the Port Authority and the Permittee desire to amend the TNAS
Agreement to further and more specifically provide for the Permittee's implementation of the in-

 building backborie facility at the World Trade Center, to modify the permitted uses thereof and to
_ othgrwise amend the TNAS Agreement. _ . '

' NOW, THEREFORE, for and in consideration of the covenants and mutual _'
~ agreements herein contained, and effective as of the date first set forth above, the Port Authority
" and the Permittee hereby agree as follows: ' ‘ :

" Section |8 WTC Fiber Backbone System

: : (@  The description of the non-exclusive equal-access, in-building fiber optic
" backbone facility in paragraph (d) of Section 2 of the TNAS Agreement is hereby amended to
. cover the buildings in the Port Authority World Trade Center (the “Warld Trade Center””) known
as One World Trade Center (sometimes identified as the North Tower Building), Two World
Trade Center (sometimes identified as the South Tower Building), Four World Trade Center

1
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(sometimes identified as the Southeast Plaza Building) and Five World Trade Center (sometimes
identified as the Northeast Plaza Building) (the said buildings herein referred to, collectively; as
the “WTC Facility”} and shall further be amended to include the capability to provide :

. telecommunications services , including, without limitation, local and long distance telephone
usage (including switched and dedicated outbound and toll-free calls, international calls, calling
card calls and video services), T-1 line, T-3 line and OC 3 usage, internet port services, point-to-

_ point circuit connections, asynchronous transfer mode and frame relay network port and circuit
services and web hosting services, and other similar or related telecommunication services to end

‘user World Trade Center office customers either as “WTC End Users” (as such term is defined

_below) or through Carrier Users, in either case using wired devices (as so modified, the .
backbone facility, for purposes of this Agreement, shall be refeired to hereinafter as the “WTC
Fiber Backbone System”). For all purposes of the TNAS Agreement except as hereinafter
expressly provided, effective from and after the date first set forth above, the “System,”
described in subparagraph (a)(i) of the TNAS Agreement, shall be deemed to incorporate and
include the WTC Fiber Backbone System, and the WTC Facility shall be deemed to be a Port

_ Authority Facility. The installation, operation and maintenance of the In-Building System are

. hereinafter collectively referred to as the "In-Building System Operations.” R

() A “Summary Basis of Design” of the WTC Fiber Backbone System

- prepared by the Permittee and approved by the Port Authority describing the technical standards

 for and attributes and features of the WTC Fiber Backbone System is annexed to the WTC Fiber
Backbone Agreement as Exhibit *D" thereto, and is hereby incorporated by reference herein and

. made a part hereof. o ‘ :

o ()  The WTC Fiber Backbone System will be installed, operated and ‘
maintained by BRAM WTC, LLC (hereinafter, “BRAM”), a wholly owned subsidiary of Eureka
Broadband Corporation (“BurekaGGN™), for the Permittee pursuant to the WTC Fiber Backbone
Agreement (the “WTC Fiber Backbone Agreement”)-a true copy of which is annexed to this ‘
Agreement as Exhibit "A" and hereby made a part hereof. Capitalized terms that are used but

- . not defined herein shail have the meaning given to such terms in the TNAS Agreement, or ifoot - -
defined therein in the WTC Fiber Backbone Agreement. The Port Authority hereby consents to
the WTC Fiber Backbone Agreement. The Permittee will not amend the WTC Fiber Backbone

- Agreement without the prior written consent of the Port Authority. In the event the WTC Fiber
Backbone Agreement is terminated in accordance with its terms by either party thereto, the Port-
Authority shall have the right to terminate the TNAS Agreement solely with respect to the WTC
Fiber Backbone System unless, in the case of any termination other than a termination pursuant
to Section 19(g) thereof, within sixty (60) days following the effective date of the termination of
the WTC Fiber Backbone Agreement the Port Authority shall have consented to either (i), the
Permittee installing, operating and maintaining the WTC Fiber Backbone System itself or (ii) a

.. replacement WTC Fiber Backbone Agreement between the Permittee and an entity which is

~ technically and financially qualified to install, operate and maintain the WTC Fiber Backbone
System, the Port Authority agreeing not to unreasonably withhold its consent to such a '

- replacement WTC Fiber Backbone Agreement. The Port Authority acknowledges and agrees
that the WTC Fiber Backbone Agreement itself and BRAM’s operations and performance

. thereunder shall not constitute a breach or violation of Section 32 of the TNAS Agreement.

. ‘ - (d) The consent of the Port Authority to the WTC Fiber Backbone Agreement
‘ is expressly conditioned on the provision by the Permittee and BRAM throughout the WTC )
Term of a contract of absolute and unconditional guaranty by EurekaGGN to the Port Authority
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of (i) the due and punctual payment of the fees and other monetary obligations of BRAM to the
Permitiee under the WTC Fiber Backbone Agreement and (ii) the full, faithful and prompt
performance, observance and fulfiliment of all the terms, covenants and conditions to be kept,
observed, performed and fulfilled on the part of BRAM under the WTC Fiber Backbone
Agreement. Such a contract of guaranty, in the form annexed to the WTC Fiber Backbone -
Agreement as Bxhibit "J”, shall be executed simultaneously with the execution of this

. Agreement by the Permittee and the execution of the WTC Fiber Backbone Agreement by
BRAM. .

- (6)  The Port Authority will make available to the Pemmittec two equipment
rooms consisting of one equipment room on the seventh floor of the North Tower Building and
one equipment room on the seventh floor of the South Tower Building collectively constituting’
approximately One Thousand Two Hundred (1,200) square feet (collectively the “Space” which

. shall be deemed to comprise a part of the System) at the World Trade Center for use solely in
connection with the installation and operation of equipment for the WTC Fiber Backbone
System at no rental charge throughout the Term, The Permittes shall accept the Space in its “as

i condition and shall promptly repair any damages thereto or to any other Port Authority
property therein caused by its operations. The Port Authority shalt have the right, upon forty-

 eight (48) hours notice to the Permittee or at any time in the case of an emergency, and as often
as it considers necessary, to inspect the Space and (without any obligation to do s0) to make
repairs, and in the event of emergency to take such action as may be required for the protection
of persons or property. o . ' '

: ()  The Port Authority, by its officers, employees, representatives,
_contractors, licensees, and their employees, shall have the right for the benefit of the Port
Authority, or the Permittee and/or for the benefit of others than the Permittee to maintain existing
and future heating, water, gas, electricity, sewerage, drainage, firc protection sprinkler, ‘
ventilating, refrigerating, fuel and communication systems and other such service systems
including all tubes, pipes, lines, mains, wires, conduits and equipment on of about the Space and
to enter upon the Space at all reasonable times and to make such repairs, replacements and :
alterations as may, in the reasonable opinion of the Port Authority, be deemed necessary or -
advisable, and, from time to time, to construct or install over, on, in or under the Space new
tubes, pipes, lines, mains, wires, conduits and equipment, provided, however, that the same shall
be done so as to interfere as litfle as reasonably possible with the Permittee’s operations.
. Notbing in this Section shall or shall be construed to impose upon the Port Authority any
. obligations so to maintain or to make repairs, replacements, alterations or additions or any
. liability for failure so to do. o S ‘

: (g) . Tnaddition tothe Space, the Permittee shall have the right and the
obligation to install vertical runs of Sumitomo “FutureFlex” conduit for fiber optic cables at
locations to be reasonably designated by the Port Authority, as well as such horizontal runs as
are appropriate to connect the aforesaid vertical runs, in the quantities generally designated in the

- . Sumnmary Basis of Design. The Permittee’s rights to the use of any area described in this
paragraph (which areas are sometimes hereinafter referred to as the “common use areas™) shall
extend only to the space within such area as is actualty physically occupied by such conduits of

* the Permittee as are installed therein, The Permittee’s rights with respect to the WTC Fiber
Backbone System shall constitute a license only and not an interest in real property, but such.
license shall continue in full force and effect throughout the term of this Agreement and shall

expire without notice upon the expiration or sooner termination of this Agreement with respect to
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the WTC Fiber Backbone System. The Permittee shall have no other license to use any other
portion of the World Trade Center (including, without limitation, the roofs thereof or any other
vertical or horizontal pathways) except as specified in the TNAS Agreement, without the prior
written consent of the Port Authority. The Permittee shall have all the same obligations and
liabilities with respect to those portions of the common use area made available to it by the Port
Authority hereunder as it has with respect to the Space hereunder. '

: (h) - The Port Authority shall use reasonable efforts to make its personnel
- available to assist the Permittee in gaining access to the common use areas of the WTC Facility
_made available by the Port Authority to the Permittee hereunder and the Port Authority shall not
impose any charge to make such personnel available to the Permittec except that the Port.
Authority may impose a reasonable charge on the Permittec when it makes uniformed security

guards available to the Permittee in connection with such access.

Section 2. Use of the WTC Fiber Backbone System

: (aj The term “WTC System End-User” shall mean an entity who'isnota
Carrier User, having a lease, permit or other agreement with or consented to by the Port
Authority for the occupancy of space or the exercise of privileges at the World Trade Center. -

‘ (b)  Inaddition to the obligations imposed on the Permittee to operate the
' System pursuant to paragraph-(a) of Section 3 of the TNAS Agrcement, the Permittee shall
operate the WTC Fiber Backbone System so as to accommodate all interested Carrier Users and
. WTC System Bnd-Users on a non-discriminatory basis. up to the design capacity of the WTC

Fiber Backbone System.

_ (¢)  The limitation on the installation of voice, data or video transmission or
reception equipment after June 30, 1998 set forth in the first sentence of Section 17 of the TNAS
Agreement shalt not be applicable to those portions of the World Trade Center served by the
WTC Fiber Backhone System irrespective of whether any such third party telecommunications
service provider furnishes tclecommunications service through the use of the WTC Fiber
Backbone System to WTC System Bnd-Users on a wired or wireless basis.

_ (d) Inaddition to the rights granted to the Permittec pursuant to paragraph (b)

- of Section 19 of the TNAS Agreement with respect to the use of the System, the Permittee may

. also, in the course of its business and the conduct of its operations under this Agreement, permit
the use of the WTC Fiber Backbone System by Carrier Users and/or WTC System End-Users for
the purposes described in paragraph (d) of Section 2 of the TNAS Agreernent, as amended by the
provisions of Section 1(a) hereof Whether or not expressly set forth therein, all agreements -
between the Permittee and Carrier Users with respect to the use of the WTC Fiber Backbone
System shall be (i) subject to the terms and conditions of this Agreement and (ii) subject to the
prior written approval of the Port Authority which shall not be unreasonably withheld. The

_Permittee shall use its best efforts to make available to the Port Authority for inspection, upon 1is
request made from time to time, copies of all existing agreements between a Carrier User and 2
WTC System End-User. To the'extent commercially reasonable, the Permittee shall cause

- BRAM to install and use all equipment reasonably available and necessary to accurately

determine each Carrier User's gross receipts. It shall not be deemed discriminatory under the
TNAS Agreement (i) to adjust the treatment of all Carrier Users prospectively, grandfathering
the treatrient of all Carriers Users who are parties to a Carrier Agreement at the time of such

_ 4
SL1 140492/91430.004




adjustment or (ii) treat Carrier Users in accordance with the terms of the "most favored nations"
provision in Section 7.6 of the Carrier Agreement dated the date hereof among the Permittee,
BRAM and BurekaGGN. .

(6)  Subject to the provisions of Section 5(b) hereof, upon notice to the
Permittee by the Port Authority that any of BRAM's operations unreasonably interferes with the
operations of the WTC Facility, the Permittee shall cause BRAM to forthwith cease such
operations or otherwise cure such interference. '

8 ection 3. Term

' The term of the permission granted hereunder to the Permittee to operate the WTC Fiber

‘Backbone System shall commence on the date the Port Authority issues final approval of the
Permittee’s Construction Application and complete plans and specifications for the WTC Fiber.
Backbone System for the North Tower Building (the said date being hereinafter referred to as the
“WTC Commencement Date”) and shall, unless sooner terminated, expire on the first to occur of
(i) the day preceding the fifteen (15%) anniversary of the WIC Commencement Date or (ii)

‘December 31, 2016 {the said term someétimes in this Agreement called the “WTC Term™). -
Notwithstanding the provisions of Sections 4 and 34 of the TNAS Agreement, the Permittee _
shall not have any right to extend the term of the permission granted to the Permittee under this
Agreement with respect to WTC Fiber Backbone System Operations.

Secion 4.  Pees’
I.  ACCESSFEE

The Permittee shall pay to the Port Authority 2 WTC Access Fee of One }-Iu:idrcd .
- Twenty-five Thousand Dollars ($125,000) on the date of the full execution of this Agreement.

Il MINIMUM FEES

(#) Subject to Section 12 hereof in the case of New Competition, the
© Permittee shall pay to the Port Authority minimum fees (the "WTC Minimum Fees") separately
for each Annual Period during the WTC Term for the privileges described in this Agreement at
the annual rates set forth below, payable as follows:

(1)  With respect to the First Annual Period of the. WTC Term, no
WTC Minimum Fees shall be payable. . _

(2)  With respect to the portion of the WTC Term from and after the
first anniversary of the WTC Commencement Date to the expiration date of this Agreement, 11
arrears, in quarterly installments commencing on the last day of the first month following the end
of the calendar quarter in the calendar year 2002 during which quarter the first anniversary of the
© - WTC Commencement Date occurs, and continuing on the last day of each January, Aprﬂ, July
and October thereafter, including the first said date following the expiration date of this
-; Agicement, in cach case with respect to the calendar quarter ending on the last day of the
preceding month. For example, the quarterly instaliment, if any, of the WTC Minimum Fees for -
: . ' the calendar quarter commencing January 1, 2003 and ending March 31, 2003 shall be payable
on April 30, 2003. The TNAS Agreement is hereby amended to reflect that, solely with respect
to the payment of the WTC Minimum Fee, it shall be an event under Section 20 of the TNAS
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Agreement entitling the Port Authority to terminate same if the P'err'ni_ttce shall fail, dqu and
punctually to pay the WTC Minimum Fee when due to the Port Authority and such failure
continues for a period of fifteen (15) days (rather than the 10 days set forth in the TNAS

- Agreement) after the Permittee's actual receipt of a notice of default thereof from the Port
Authority. . .

- (b)  Subjectto redﬁ.ction pursuant to Section 12 hereof in the case of New
Competition, the WI'C Minimuni Fees are as follows:

.- : (i) . For the Second Annual Period, in the sum of Two Hundred Fifty
Thousand Dollars ($250,000), prorated for the petiod from the first anniversary of the WTC
‘Commencement Date to December 31, 2002. o - '

. . () Forthe Third, Fourth, and Fifth Annual Periods, the sum of Two
Hundred Fifty Thousand Dollars ($250,000) per period. :

: ' . (i)  For the Sixth Annual Period, the sum of Two Hundred Fifty
Thousand Dollars ($250,000) prorated for the period from January 1 of such calendar year to the
day preceding the fifth anniversary of the WTC Commencement Date and Five Hundred
Thousand Dollars ($500,000) prorated for the period from the fifth anniversary of the WTC
~ Commencement Date to December 31 of such year. B

| _ (iv)  For the Seventh, Bighth, Ninth, and Tenth Annual Periods, the sum -
.~ of Five Hundred Thousand Dollars ($500,000) per Annual Period.

) (v) ~ For the Eleventh Annual Period, the sum of Rive Hundred o
Thousand Dollars ($500,000) prorated for the period from January 1 of such calendar year to the
day preceding the tenth anniversary of the WTC Commencement Date and Seven Hundred Fifty

. Thousand Dollars ($750,000) prorated for the period from the tenth anniversary of the WTC

" Commencement Date to December 31 of such year. L

_ | (vi) | F;)r the Twelfth and Thirteenth Annual Periods, the sum of Seven.
'Hundred Fifty Thousand Dollars ($750,000) per Annual Period.

: (vii) For the Fourteenth Annusal Period, the sum of Seven Hundred Fifty
Thousand Dollars ($750,000) prorateéd for the period from January 1 of such calendar year to the
day preceding the thirteenth anniversary of the WTC Commencement Date and Eight Hundred
Fifty Thousand Dollars (3850,000) prorated for the pericd from the thirteenth anniversary of the
WTC Commencement Date to December 31 of such year.

(viii) For the Fifteenth Annual Period, the sum of Bight Hundred Fifty
Thousand Dolilars {$850,000). ' ‘ :

| | (ix)  For the Sixteenth Annual Period, the sum of Bight Hundred Fifty
Thousand Dollars ($850,000) prorated for the period from Jandary 1 of such calendar year to the
end of the WTC Term. o

i . ' (c) - The Permittee shall not be personally liable for the payment of the WTIC
Minimum Fees and the Permittee’s liability under the TNAS Agrecment for payment of the.
WTC Minimum Fees shall be limited to and shall be enforceable only out of the WTC Gross.
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i .

Receipts actually in the possession and control of the Permittee, including without limitation
WTC Gross Receipts received by the Permittee after the accrual of the obligation to remit the
WTC Minimum Fee to the Port Authority, or receivable by the Permittee. The lien of any
judgment against the Permittee in any proceeding instituted on, under or on connection with the
failure to pay all or any portion of the WTC Minimum Fees shall not extend to any property
owned by the Permittee other than WTC Gross Receipts actually in the possession and control of
the Permittee at or after the commencement of such proceeding or receivable by the Permittee at -
or after such time, provided that with respect to each WTC Minimum Fee then due and owing to
. the Port Authority, the Permittee has remitted to the Port Authority all Gross Receipts received
. by the Permittee during the One Hundred Twenty (120) day period prior to the date such W'I_'C
Minimum Fee was due and payable to the Port Authority (whether guch remittance was applied
to that WTC Minimum Fee installment or any other. : :

II. VARIABLE FEB

(3)  The Permittee shall pay to the Port Authority a WIC Variable Fee for
each Annual Period during the WTC Term. The WTC Variable Fee shall be determined by
ascertaining separately for each Annual Period the WTC Adjusted Gross Receipts Fee o

~ Component and subtracting from the amount thus determined the WTC Minimum Fees payable .
for such Annual Period, including, without limitation; any applicable proration or equitable ..~
adjustment of such WTC Minimum Fees. No other proration of the WIC Variable Fee shall be .
applicable. : ' : _ :

: (b) (i) The WTC Variable Fee shall be payable in quarterly ins'tallmcnt_s and
computed, at the percentage rates set forth below, based on the reasonably determined projection
" of the amount to be due for the entire Annual Period prepared by the Permittee and approved by
the Port Authority, such approval not to be unreasonably withheld, not later than sixty (60) days
prior to the commencement of each Annual Period. The WTC Variable Fee shall be payable for
each Annual Period in equal quarterly installments on the Iast day of Janvary, April, July and
- October, in each case with respect to the calendar quarter ending on the last day of the
immediately preceding calendar month (for example, the Variable Fee shall be payablc on
_July 31 for the calendar quarter April 1 to June 30) and for every calendar quarter or part thereof
thereafter in amy Annual Period during the WTC Term. The TNAS Agreement is hereby
amended to reflect that, solely with respect to the payment of the WTC Variable Fec, it shall be
an event under Section 20 of the TNAS Agreement entitling the Port Authority to terminate same
. if the Permittee shall fail, duly and punctually to pay the WTC Variable Fee when due to the Port
Authority and such failure continues for a period of fifteen (15) days (rather than the 10 days set
forth in the TNAS Agreement) after the Permittee's actual receipt of a notice of default thereof
from the Port Authority. A _

(i)  Within sixty (60) days following the end of each A.nnual Period,
the Permittee shall compute the actual amount of the WTC Adjusted Gross Receipts Fee

. Component for the Annual Period and compute the WTC Variable Fee. In the event the actual
WTC Variable Fee shall exceed the total of thé quarterly installments actually paid by the :
Pérmittee with respéct to such Annual Period, the Permittee shall pay to the Port Authority the
difference between the actual WTC Variable Fee for the preceding Annual Period and the total
of the said quarterly installments paid by the Permittee. In the event the total of the said
quarterly installments paid by the Permittee to the Port Authority shall exceed the actual WTC
Variable Fee for the preceding Annual Period, the Port Authority shall credit the amount of such
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excess to the Permittee. In either such case, the required payment shall be made not later tha‘n
‘ten (10) business days following the date of the notice from the Permittee to the Port Authority

setting forth its computation of the actual WTC Variable Fee for the immediately preceding
Annual Périod. '

IV.  FEE RELATED DEFINITIONS

“Annual Period” shall mean as follows: the périod from the WTC Cormencement Date.
to the first anniversary thereof shall be the First Annual Period, the period from the first
" anniversary of the Commencement Date to the next occurring December 31 shall be the Sccc_md
. Annual Period, the period from the next occurring January 1 to December 31 shall be the Third .
Annual Period and the period from each next occurring January 1 to December 31 shall be the
" next occurring Annuat Period. - L .

“WTC Adjusted Gross Receipts” shall mean, for each Annual Period, Gross Roccipts
reduced by the sum of: (i) Five Percent (5%) of WTC Gross Receipts for such Annual Period
(which represents an allowance for administrative costs), and (ii) the annual amortization (with
an allowance for interest equal to 11% per annum), over the remainder of the WTC Term, of
capital expenditures made by the Permittee or BRAM, in an aggregate principal amount not to

. exceed Two Million One Hundred Thousand Dollars ($2,100,000), which expenses shall be of
the type and approximately within the estimated amounts set forth on the construction cost
budget attached to the WTC Fiber Backbone Agreement as Exhibit "E". '

“WTC Adjusted Gross Receipts Fee Component” shall mean:

' , (1) For the First Annual Period to and including the Eleventh Annual
Period: Fifty-five Percent (55%) of WTC Adjusted Gross Receipts. -

_ (2) For the Twelfth Annual Period, the Thirteenth Annual Period and
the Fourteenth Annual Period, the Fifteenth Annual Period and the Sixteenth Annual Period:
Sixty Percent (60%) of WIC Adjusted Gross Receipts. ' '

“WTC Gross Receipts" shall mean all monies received of receivable in an Annual Period
by the Permittee (unless and until any amount is deemed by BRAM to be uncollectible in :
‘accordance with generally accepted accounting principles) for the use, as provided in Section 1
of this Agreement, of the WTC Fiber Backbone System to be installed by the Permittee, pursuant

" to the provisions of Section 2, in the WTC Facility, including, without limitation, any monies
received or receivable by the Permittee or BRAM relating to the use of, entrance to, or access to
the WTC Fiber Backbone System or the fiber optic cable installation related thereto, and the .
proceeds from any sale by the Permittee of the Warrant (as defined in Section 10) or the common
stock underlying the Warrant less the applicable exercise price, sales commissions and rclatc_d
charges, but excluding the NYTP Minimum Fee and the BRAM Shortfall Payment, each a3
defined in the WTC Fiber Backbone Agreement. WYC Gross Receipts shall include ail rf_;venues
" from the use of the WTC Fiber Backbone System as aforesaid except for (f) any fees ;ecem_vd by
BRAM or the Permittee from tenants at the WTC as payment for services rendered connecting
: ‘such tenants to the In-Building System through the construction of horizontal runs, and (ii) any
. . sums collected and paid out for any sales tax, direct excise tax, or any g9ve111_mcnta! or |
: : regulatory fees or any other pass-through or ancillary fees that the Penmittee 1s required by law to
collect and upon which it derives no revenue or profit.
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V.  ACCRUAL OF WTC MINIMUM FEE

Notwithstanding any other provision of this Agreement including this Section 4,
the Permittee shall not be obligated to make any quarterly payment of the WT'C Minimum Fee to
. the extent such payment exceeds the WTC Adjusted Gross Receipts attributable to such quarter;
provided, however, that the portion not paid shall accrue and bear interest at an annual floating,
rate equal to the prime rate (as published from time to time by the Citibank (N Alorits
successor) plus three percent (3%) (“Accrued Minimum Fees”). Accrued Minimum Fees shall
be due and payable with each succeeding quarterly WTC Minimum Fee payment, but only to the
_extent that the WTC Adjusted Gross Receipts attributable to such later quarter exceed the greater
of (i) the WTC Adjusted Gross Recéipts Fee Component for such quarter or (ii) the WTC
Minimum Pee for such quarter. The remaining portion of any Accrued Minimum Fees shall |
continue to be accrued but shall not become due and payable (¢ven on termination) except to the
extent set forth above, provided, however, that if at any time the Accrued Minimum Fees exceed
an amount equal to (y) if prior to the expiration of the Fifth Annual Period, the sum of Five
Hundred Thousand Dollars ($500,000), or (z) if after the expiration of the Fifth Annual Period,
the WTC Minimum Fee for the current Annual Period, the Port Authority shall have the right to
terminate this Agreement, as and to the extent it applies to the World Trade Center (subject to the
Permittee's rights under Section 7(b) hereof), and the WTC Fiber Backbone Agreement on 15
‘days written notice to BRAM and the Permittee, in which case the Permittee shall use its best
efforts to cause BRAM to pay to the Port Authority the applicable amount described in (y) and
(2) above (and only said amount) as a liquidated damage, as well as all other fees due hereunder
for the quarterly period in which such termination occurs (pro rated through the termination -
 date). After such termnination, and subject to the Permittee's rights under Section 7(b) hereof, the -
- Permittee shall use its best efforts to cause BRAM to comply in full with its obligations under
. Sections 13 (solely with respect to actions or omissions occurring on or prior to the terminafion
 date), 23 (without exception for the BRAM Bquipment), 30(iii) and 30(iv) of the WTC Fiber
Backbone Agreement. ' ' S ; :

Seétio_n 5. . Insta]létion of the WTC Fiber Backbone System

: _ (a)  Section 7 of the TNAS Agrecment shall not be applicable to the “WTC
~ Fiber Construction Work” (as hereinafier defined) to be performed by the Permittee in _
connection with the WTC Fiber Backbone System; in lieu thereof, the provisions of this Section
5 shall govem the WTC Fiber Construction Work in all respects. The Permittee shall perform, at
its sole cost and expense, all installation work required to prepare the WTC Facility for the
‘Permittee’s WTC Fiber Backbone System Operations in accordance with the Port Authority
approved Construction Application (as hereinafter defined), including the installation of all
transmitters, receivers, Sumitomo “FutureFlex” fiber optic conduit, fiber optic cabling and other
equipment in the WTC Facility and the construction of atl associated improvements in the WTC
Facility appurtenant to the operation of the WTC Fiber Backbone System, except for the
instatlation obligations of the Carrier Users under their Carrier Agreements {the work described
. in this Section 5 being hereinafter referred to as the “WTC Fiber Constructios Work™).
Instaliation of equipment by Carrier Users shall be subject to approval by the Port Authority 1n
accordance with its usual procedures regarding the installation of such equipment.

: . 7,(b) (i) The Permittee shail be responsible at its sole expense for retaining all
z architectural, engineering and other technical consultants and services as may l_nc reasonably
directed by the Port Authority for, and for developing, completing and submitting procedures for,
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the installation of all equipment and the construction of all improvements appurtenant to the
operation of the WTC Fiber Backbone System. Prior to retaining any licensed architect,
professional engineer or other technical consultant in connection with the WTC Fiber
Construction Work, the name or names of said licensed architect, professional engineer or other
tc_chnjcal consultant shall be submitted to the Port Authority for its approval. The Port Authority
shall have the right to disapprove, on a non-arbitrary and non-capricious basis, any licensed
architect, professional engineer or other technical consultant who may be unacceptable to it and -
shall notify the Permittee of the basis for such disapproval, and shall approve in advance the
Permittee’s contract with each such licensed architect, professional engineer or other technical

. consultant, which approval shall not be unreasonably withheld, delayed or conditioned. The Port
Authority hereby approves the retention by the Permittee of BRAM in connection with the
performance of the WTC Fiber Construction Work. '

(i) (1) Prior to the commencement of any WTC Fiber Construction
Work at any building of the WTC Pacility, the Permittee shall submit to the Port Authority for
_its approval a Tenant Alteration Application (hereinafter called the “Construction Application™),

. in the form supplied by the Port Authority, and containing such terms and conditions as the Port
Authority may include, setting forth in detail by appropriate plans and specifications the WTC
Fiber Construction Work the Permittee proposes to perform at such WTC Facility building and

 the manner of and time periods for performing such work, as more particularly describedin
Section 5(c) below. The data to be supplied by the Permittec shall identify separately each of the
items constituting the WTC Fiber Construction Work and shall describe in detail the E
improvements, fixtures, equipment, and systems to be instailed by the Permittee. The plans and

. specifications to be submitted by the Permittee shall be in sufficient detail for a contractor to

_ perform the WTC Fiber Construction Work and shall bear the:seal of a licensed architect or
professional engineer who shall be responsible for the administration of the WTC Fiber
Construction Work in accordance with the Port Authority's requirements. In connection with the
review by the Poit Authority of the Permittee’s submission under this Section 5, the Permittce
shall submit to the Port Authority, a the Port Authority's request, such additional data, detail or
information as the Port Authority may require for such review. Tbe Port Authority shall not
impose a fee for its review of the Construction Application. Following the Port Authority's
receipt of the Permittee’s Construction Application, the Port Authority shall give its written

_approval or rejection thereof, or shali request such modifications thereto as the Port Authority

- may find necessary or appropriate. The Permittee shall not engage any contractor of permit the
use of any subcontractor unless and until each such contractor or subcontractor, and the contract
such contractor or subcontractor is operating under, have been approved by the Fort Authority.
The Permittee shall include in any such contract or subcontract such provisions as are required
pursuant to the provisions of this Agreement and the Construction Application approved by the
Port Authority, including, without limitation thereto, provisions regarding labor harmony. If
there is any conflict between the terms of the Construction Application and the TNAS
Agreement, the terms of the TNAS Agreement shall control.

(2)  The Port Authority shall review the Construction Application and
all plans and specifications submitted by the Permittee therewith and will fumish its comments
regarding the same to the Permittee within fifteen (15) business days after its receipt thereof.
The Port Authority will also review and comment on any corrected, modified or amended plans

: . and specifications resubmitted to the Port Authority by the Permittee within fifteen (15) business
: L days after receipt of any such resubmission. The Permittee hereby agrees that the Port Authority
shall have no responsibility, liability or obligation to the Permittee in the event the Port Authority
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fails to respond to any such submission or resubmission of the Construction Application by the
Permittee within the time periods set forth above, including any obligation to provide a
reimbursement, rent credit or other rent concession except as provided in subparagraph (3)
below.

_ (3)  In the event thie Port Authority does not furnish its comments upon
the submission or resubmission of the first, and only the first, Construction Application
(submitted by the Permittee) within the time periods set forth in subparagraph (ii) above, the
Permittee may notify the Port Authority in writing that it proposes to terminate the TNAS

_ Agreement with the effect of expiration solely with respect to the WTC Fiber Backbone System
" and if the Port Authority does not within ten (10) business days thereafter furnish its comments
to the Permittee, then the Permittee may, upon ten (10) days prior written notice to the Port.
Authority, terminate the TNAS Agreement and the TNAS Agreement shall thereupon expire
solely with fespect to the WTC Fiber Backbone System as if it had expired.on that date and the
‘Port Authority shall refund the WTC Access Fee to the Permittee, and shall (as applicable) either
refund the Security Depasit or return the letter of credit described in Section 13 below to BRAM.

_ (ii)) (1) The Permittee hereby assumes the risk of toss or damage to all
of the WTC Fiber Construction Work prior to the completion thereof and the risk of foss or
damage to all property of the Port Authority, its lessees and permittees arising out of or in
connection with the WTC Fiber Construction Work unless such loss or damage is caused by the
gross negligence or willful misconduct of the Port Authority, its employees or agents. In the
event of any such loss or damage, the Permittee shall forthwith repair, replace and make good the

.“WTC Fiber Construction Work and the property of the Port Authority, its lessees and permittees. -

. The Permittee shall, and shall require each of its contractors to indemnify the Port Authority a_nd

its Commissioners, officers, agents and employees from and against all claims and démands, just

 or unjust, by third persons (including the Commissioners, officers, agents and employees of the
Port Anthority) against the Port Authority and its Commissioners, officers, agents and
employees, arising or alleged to arise out of the performance of the WTC Fiber Construction

. Work or based upon any of the risks assumed by the Permittce in this Agreement of any breach
hereof, and for all loss and expense incurred by it and by them in the defense; settlement or
satisfaction thereof, including without limitation thereto, claims and demands for death, for
personal injury or for property damage, direct or consequential, whether they arise from acts or
omissions of the Permittee, any contractors of the Permittee, the Port Authority, third persons, or

. from acts of God or the public enemy, or otherwise, excepting only claims aod demands which
result solely from the gross negligence or willful misconduct of the Port Authority occurring
subsequent to commencernent of the WTC Fiber Construction Work; provided, however, the
Permittee shall not be required to indermnify the Port Authority where indemnity would be

_precluded by Section 5-322.1 of the General Obligations Law of the State of New York. The
Permittee shall canse cach such contractor and subcontractor to obtain and maintain in force such. -
insurance coverage and performance bonds as the Port Authority may specify, including, without
limitation, a contractual liability endorsement to cover the indemnity obligations assumed by the
- Permittee pursuant to the provisions of this paragraph. '

T (2)  Ifso directed, the Permittee shall at its own expense defend any
. suit based upon any claim or demand described in subparagraph (1) abové (even if such suit,
. claim or demand is groundless, false or fraudulent), and in handling such it shall not, without
’- obtaining express advance permission from the General Counsel of the Port Authority, raise any
defense involving in any way the jurisdicﬁon of the tribunal over the person of the Port
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Authority, the immunity of the Port Authority, its Commissioners, officers, agents or employecs,
the govemmental nature of the Port Authority or the provision of any statutes respecting suits
against the Port Authority. The Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the reasonable costs of investigation. .
The Permittee shall not be liable for any settlement of any action, proceeding or suit, which ©~
settlernent is effected by the Port Authority without the prior written consent of the Permittee,
which shall not be unreasonably withheld. If the Permittee shall not grant its consent as provided
above, such action, proceeding or suit shall thereafter be defended by the Permittee, at its sole
cost and expense, subject to the limitations set forth above in this subparagraph (2).

| (iv)  The WTC Fiber Construction Work shall be performed by the
Permittee in accordance with the Construction Application and final plans and specifications
approved by the Port Authority, shall be subject to inspection by the Port Authority during the
progress of the WTC Fiber Construction Work and after the completion thereof, and the
Permittee, upon direction from the Port Authority to do so, shall stop the performance of any
portion of the WTC Fiber Construction Work which is not being performed in accordance with:
the above and redo or replace at its own expense any WTC Fiber Construction Work not done in
. accordance therewith. The Permittee shall also supply the Port Authority with “as-buiit”
drawings in such form and nuinber as are reasonably requested by the Port Authority, and the
Permittee shall keep said drawings current during the term of the permission granted under this
Agreement. No changes or modifications to any WTC Fiber Construction Work shall be made
_ without the prior consent of the Port Authority (other than routine, de minimus modifications
that are consistent with Prudent Engineering and Operating Practice, notice of which is given to.
* the Port Authority prior to the making of such modification). ' o

(v) Any'disputc between the Port Authority and the Permittee |
regarding whether or not any Construction Application submitted by the Permiitee should be
approved by the Port Authority shall be handled pursuant to Section 26 of the TNAS Agreement.

' : (vi)- The Permittee shall pay or cause to be paid all claims lawfully
made against it by its contractors, subcontractors, material suppliers and workers, and all claims
lawfully made against it by other third persons arising out of or in connection with or because of
the performance of the WTC Fiber Construction Work, and shall cause its contractors and
subcontractors to pay all such claims lawfully made against them, provided however, that

. nothing herein contained shall be construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or worker or other person, and no such
claim shall be considered to be an obligation of the Permittee within the meaning of this
paragraph unless and until the same shall have been finaily adjudicated. The Permittee shall use
commercially reasonable efforts to resolve any such claims and shall keep the Port Authority
fully informed of its actions with respect thereto. Without limiting the generality of the
foregoing, the Permittee shall use reasonable efforts to ensure that all of the Permittee’s
construction contracts, (and for the purposes of this Agreement, the WTC Fiber Backbone

- Agreement shall not constitute a construction contract), in accordance with all Laws, provide as
follows: “If (1) the Contractor fails to perform any of its obligations under this Contract,
including its obligation to pay any claims lawfully made against it by any material supplier,
subcontractor, worker or any other third person which arises out of or in connéection with the
performance of this Contract, (2) any claim (just or unjust) which arises out of or in connection
with this Contract is made against the Permittee, or (3) any subcontractor under this Contract
fails to pay any claims lawfully made against it by any material supplier, subcontractor, worker
12
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or any other third person which arise out of or in connection with this Contract or if in the
Permittee’s opinion any of the aforesaid contingencies is likely to arise, then the Permittee shall
have the right, in its discretion, to withhold out of any payment (final or otherwise and even
though ‘such payments have already been certified as due) such sums as the Permittee may deem
ample to protect it against delay or loss or to assume the payment of just claims of third persons,
and to apply such sums ags the Permittee may deem proper to secure such protection or to satisfy . .
such claims. All sums so applied shall be deducted from the Contractor’s compensation. N
Omission by the Permnittee to withhold out of any payment, final or otherwise, a sum for any of

the above contingencies, even though such contingency has occurred at the time of payment,

_ shall not be deemed to indicate that the Permittee does not intend to exercise its right with
respect to such contingency. Neither the above provisions for the rights of the Permittee to -
withhold and apply monies nor any exercise or attempted exercise of, or omission to exercise,

. such right by the Permittee shall create any obligation of any kind to such material suppliers,
subcontractors, workers or other third persons. Until actual payment is made to the Contractor,
its right to any amount to be paid under this Contract (even though such payments have already
been certified as due) shall be subordinate to the rights of the Permittee under this provision.” .

() (i) The Permittee shall not commence any WTC Fiber Construction Work
prior to the WTC Commencement Date and until the Construction Application and plans and
specifications covering such work have been finally approved by the Port Authority. The
Permittee recognizes that its obligation to pay fees, including, without limitation, the WTC
. Access Fee and the WTC Minimumn Fee under this Agreement shall commence on the date of
this Agreement even though the WTC Fiber Construction Work will not yet then have been
commenced or completed. ' : : '

(i). The Permittee shall submita Construction Application for the
WTC Fiber Construction Work at the North Tower Building within sixty (60) days following the -
execution of this Agreement and a Construction Application for the WTC Fiber Construction .
Work at the South Tower Building within one hundred fifty (150) days following the execution -
of this Agreement. In the altemative, the Permittee may, at its option, submit one Construction
Application covering the WTC Fiber Construction Work to be performed at both the North
Tower Building and the South Tower Building. The Permittee shall use its best efforts to
commence the performance of the WTC Fiber Construction Work at the WTC Facility within
fifteen (15) days following the approval of the Construction Application and shall diligently
pursue the completion of the WT'C Fiber Construction Work. The Permittee shall complete the
installation of the WTC Fiber Construction Work in the North Tower Building on or before July
31,2001 and in the South Tower Building on or before October 31, 2001. Inthe case of any
. WTC Fiber Construction Work at the Northeast Plaza Building or the Southeast Plaza Building,
the Permittee shall be permitted to commence construction in either or both of such buildings
until December 31, 2006, at which time its right and obligation to construct the In-Building
. System in such buildings shall expire. The Permittee may, at its option, submit a Construction
Application covering the WTC Fiber Construction Work to be performed in the Northeast Plaza
- Building and/or a Construction Application covering the WTC Fiber Construction Work to be
performed in the Southeast Plaza Building, or one application covering both. In addition, the
i Permnittee shall be required to commence construction in each such building if either (i) at least -
ten percent (10%) of the tenants in such building, provided such tenants occupy at least fifteen
{ . percent (15%) of the rentable square feet of such building, have agreed to utilize the WTC Fiber
Backbone System through Carrier Agreements with Carrier Users or otherwise; or (ii) tenants
occupying at least twenty percent (20%) of the rentable square feet of such building have agreed
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to utilize the WTC Fiber Backbone System through Carrier Agreements with Carrier Users or
otherwise. Any of the deadlines for completion of the WTC Fiber Construction Work set forth
in this paragraph shall be subject to extension for causes or conditions beyond the control of
Permittee, including without limitation any failure of the Port Authority to approve any

* Construction Application on a timely basis. -With respect to the WTC Fiber Construction Work,
the format of the certificate required pursuant to Section 8 of the TNAS Agreement shall be
reasonably specified by the Port Authority in advance, and the categorics required thereon shall
be reasonably established by the Port Authority in advance.

- . (d) = The Permittee shall be solely responsible for the plans and specifications -
used by it and for the adequacy or sufficiency of such plans and specifications, and all the -
improvements, fixtures, and equipruent depicted thereon or covered thereby, regardless of the
consent thereto or approval thereof by the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations. The Port Authority shall have no obligation or

liability in connection with the performance of any of the WTC Fiber Construction Work or for
the contracts for the performance thereof entered into by the Permittee. The Permittee hereby
releases and discharges the Port Authority, its ‘Commissioners, officers, representatives and -
employees of and from any and all liability, claims for damages or losses of any kind, whetber

'legal or equitable, or from any action ot cause of action arising out of orin connection with the
performance of any of the WTC Fiber Construction Work pursuant to the contracts between the
Permittee and its contractors except for any of the foregoing caused solely by the gross
negligence or willful misconduct of the Port Authority. The Permittee shall use commercially
reasonable efforts to make arrangements for the extension to the Port Authority of all warranties

. extended or available to the Permittee or BRAM in connection with the WTC Fiber Construction.

. Work. - . : _

(& (DAs between the Permittee and the Port Authority, the Port Authority
shall be and remain respoasible for the clean-up, removal and disposal, response or remediation
of any and all Hazardous Substances which were not placod at the WTC Pacility by the Permittee
or its officers, employees, guests, invitces and other representatives which could subject any
Person to liability for costs of cleanup, removal, response or rerediation under any
Environmental Laws; provided however, the Port Authority shall have the rightto direct the

. Permittee to alter, in a commercially reasonable manner (i.e., if an alteration or modification is
less expensive than performing a clean-up, removal and disposal or a remediation), the location
of any WTC Fiber Construction Work or otherwise modify, in a commercially reasonable
manner (i.e., if an alteration or modification is less expensive than performing a clean-up,
removal and disposal or a remediation), the plans and specifications for any WTC Fiber
Construction Work in order to investigate the need for any clean-up, removal and disposal,
response or remediation. The Permittee shall consult with the Port Authority prior to preparing

 its plans and specifications to minimize any disturbance to-any Hazardous Substance. '

: (i)  The Permittee shall promptly advise the Port Authority of any
. environmental findings by the Permittee during the performance of the WTC Fiber Construction

Work which suggest that any Hazardous Substance has been or may be disturbed by the

: peiformance of the WTC Fiber Construction Work. The Port Authority shall have the right to

y direct the Permittee to stop the performance of the WTC Fiber Construction Work at any

i . location where it is reasonably expected such work will disturb any Hazardous Substance. The
Port-Authority shall thereafier promptly commence the performance of any appropriate or
required environmental testing at such location. The Port Authority and the Permitiee shall
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promptly discuss appropriate modifications to the WTC Fiber Construction Work as provided in
subparagraph (i), above. ' :

(iii)  As between the Permittee.and the Port Authority, the Permittee
shall be responsibte for the clean-up, removal and disposal, response oOf remediation of any and
all Hazardous Substances which could subject any Person to liability for costs of clean-up,
removal, response or remediation under any Environmental Laws and which arise out of or result

~ from (1) the use or occupancy of the WTC Fiber Backbone System by the Permittee or its
- officers, employees, guests, invitees, contractors and other representatives, or (2) any acts or
_ omissions of the Permittee or any of the aforesaid in connection with the WTC Fiber Backbone
System; provided that the Permittee shall not be responsible under this subparagraph (iif) with
respect to any Hazardous Substances to the extent the Port Authority is responsiblé for such
Hazardous Substances under subparagraph (i) above. . T

_ " (f)  The Permittee understands that there may be other communications and

utility lines and conduits located in portions of the WTC Facility where the Permittee will

. operate the WTC Backbone System: The Port Authority will use commercially reasonable
efforts to (i) permit the Permittee to inspect the said portions of the WTC Facility prior to the
commencement by the Permittee of the design of the WIC Fiber Backbone Facility and (ii)
make available to the Permittee its records to the extent the same are available, in an effort to

.ideptify to the Permittee the location of such communication and utility lines which may

interfere with the WTC Fiber Construction Work proposed by the Permittee. The Port Authority
hereby disclaims any warranty or representation to the Permittee that such records are accurate.

. The Permittee agrees to design the Construction Work so as to eliminate or minimize the need

 for relocation of any such communications and utility lines.. : - :

_(g)  Upon completion of the WTC Fiber Construction Work at (i) the WTC
Facility, or (ii) separately with respect to (w) One World Trade Center, (x) Two World Trade
Center, (y) the Northeast Plaza Building and (2) the Southeast Plaza Building, the Permittee shall
supply the Port Authority with a certificate signed by a responsible officer of the Permittee and
by the licensed architect or professional engineer who sealed the Permittee's plans pursuant to
the provisions of this Section certifying that all or one of the portions specified above, of the
WTC Fiber Construction Work has been performed in accordance with the approved plans and
specifications covering such work, in accordance with the provisions of this Agreement and in
compliance with all applicable laws, ordinances, governmental rules, regulations and orders.
The Port Authority will inspect the WTC Fiber Construction Work or a portion thereof as
specified above at the WTC Facility and if the same has been completed as certified by the
Permittee and the Permittes’s licensed architect or professional engincer, the Port Authority shall .
deliver a cextificate to such effect to the Permittee within twenty (20) business days following the
Port Authority’s receipt of such certification, subject to the condition that all risks thereafter with
respect to the construction and installation of the WTC Fiber Construction Work or the portion
thereof as specified above and any liability therefor for negligence or other reason shall be bome
.. by the Permittee. The Permittee shall not use or permit the use of the WTC Fiber Backbone
System or the portion thereof as specified above for the purposes set forth in this Agreement of
condict WTC Fiber Backbone System Operations until such certificate relating to all or a portion
of the WTC Fiber Backbone System, as the case may be, is received from Port Authority.

‘ (h)  Bxceptas may otherwise be provided in the WTC Fiber Backbone
Agreement with respect to equipment owned by BRAM and in agreements between the
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Permittee and Carrier Users and WTC System End-Users (subject in both caseg.to the consent of
the Port Authority) with respect to equipment owned by Carrier Users or the WTC System End-
Users as the case may be, title to all fixtures and equipment (as defined in the NYUCC) forming
a part of the WTC Fiber Backbone System, including but not limited to the Sumitomo
“FutureFlex” fiber optic conduit, shall immediately vest in the Port Authority upon the first to
occur of affixation to the WTC Facility or the first use of such items in WTC Fiber Backbone
System Operations. The Permittee or BRAM shall each have the right to instail replacements’
for, and the right and the obligation to modify or repair, any or all of the foregoing fixtures and
equipment forming a part of the WTC Fiber Backbone System. Title to such replacements shall
vest in the Port Authority in the manner provided above. Title to the fixtures and equipment so
replaced shall pass to the Permittee or to BRAM, as provided in the WTC Fiber Backbone
Agreement. Title to WTC Fiber Backbone System software licenses, equipment warranties and
service contracts, efc. to the extent the terms under which the Permittes or BRAM, as the case
. may be, has obtained the same, permit title therein to be transferred to the Port Authority, shall
vest in the Port Authority upon the execution thereof or at the first possible time thereafter as
title thereto may vest in the Port Authority. Title to all other assets forming a part of the WIC
Fiber Backbone System, including all intangible assets, shall remain vested in the Permitiee or
BRAM, as provided in the WTC Riber Backbone Agreement. The Permittee shall promptly
execute and deliver bills of sale and all other documents necessary or convenient in order to
 evidence the transfer of title to the Port Authority of all the items mentioned in this paragraph.
The Port Authority hereby grants to the Permittee (and through the Permittee, to BR-AM) an
exclusive right to use all parts of the WTC Fiber Backbone Systern to which title is being
conveyed to the Port Authority pursuant to this Section 5 (h), which use shall be in the manner
- permitted by this Agreement. This right to use shall commence upon the vesting of title to th
- Port Authority as hereinabove provided and shall continue throughout the term of the permission
granted to the Permittee to operate the WTC Fiber Backbone System. .

. . (i)  ThePort Authority shall provide to the Permittee and BRAM, promptly

‘after the execution of this Agreement, a letter (i) stating that the Port Authority is 2 "public
corporation" within the meaning of New York State Department of Taxation and Finance
Regulation Section 529.2(a)(2) and New York Tax Law Section 1116(a) 1), and (ii) describing
the proposed ownership and use of the equipment installed or to be installed pursuant to this
Agreement and the WTC Fiber Backbone Agreement as part of the WTC Fiber Backbone
System, which letter may be used by each of the Permittee and BRAM in its efforts to obta'_131 a
sales tax exemption from New York State Division of Taxation and Finance with reggrd toits

" purchase of such equipment. o

" Section 6.  In-Kind Services

Upon the written request by the Port Authority therefor, from time-to-time the Permittee
" _or BRAM shall, at no charge, install, operate and maintain for use by the Port Authority or one
- or more affiliated entities designated by it, but not by the Net Lessee (as defined in Section 16)
. or any other assignee, successor or lessee of the Port Authority (including any assignee ofits
. rights under the TNAS Agreement) unless expressly and specifically agreed to in writtng by ﬂ}c
. Port-Authority, a total of two fiber optic cable strands per floor to serve each floor then occupied
by the Port Authority in the WTC Facility, or such of the above-described floors as may then be
. specified by the Port Authority; provided, however, in no event shall the P_f;rmitte-e. or BRAM (i)
P be required to provide more than five (5) fiber optic strands in the aggregate ot (i) be
responsible for the electronic connections at the end of cach of the fiber optic strands.
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Section 7. Termination of WTC Fiber Backbone Agreement.

_ {8) = Notwithstanding anything contained in this Agreement to the contrary,
pursuant to Section 19(h) of the WTC Fiber Backbone Agreement, BRAM shall have the right at
any time, upon at least thirty (30) days notice to the Permittee and the Port Authority to terminate
the WTC Fiber Backbone Agreement before the end of the Term, provided that before such
termination is effective, BRAM satisfies the terms and conditios of such Section 19 (h),
including without limitation, paying to the Port Authority on or prior to the date of termination,
as liquidated damages, an amount (the "Port Authority Final Payment") equal to the greater of (i)
_the sum of Five Hundred Thousand Dollars (§500,000), or (ii) an amount equal to the WTC
Minimum Fee for the entire Annual Period in which the termination date occurs plus an amount
equal to the WTC Minimum Fee for the immediately preceding Annual Period (without taking
into account or off-setting any amounts otherwise due or paid by BRAM under the WTC Fiber
‘Backbone Agreement prior to the date of such termination). Upon such termination and the
satisfaction of the terms and coniditions in such Section 19(h) and this paragraph, or upon a
termination of the WTC Fiber Backbone Agreement pursuant to Section 19(a) thereof and the
full compliance by BRAM with the requirements of the last sentence of such Section 19(a), the
Port Authority shall retumn to BRAM (as applicable) any remaining Security Deposit or the letter
of credit described in Section 13 below, and BRAM and BurekaGGN shall not have any further
 rights against or obligations to the Port Authority under the WTC Fiber Backbone Agreement
(except as expressly set forth therein) and under the Nondisturbance Agreement. BRAM and
BurekaGGN shall be entitled to rely on this Section 7(a) as third-party beneficiaries thereof.

(b)  If (i) BRAM exerciscs its right to terminate the WTC Fiber Backbone
_ Agreement pursuant to Section 19(h) thereof and on or prior to the date of termination thereof
pays the Port Authority Final Payment to the Port Authority, (ii) the WTC Fiber Backbone
Agreement terminates pursuant to Section 19(a) thereof and BRAM complies in full with the
requirements of the last sentence of such Section 19(a), or (iii) the WTC Fiber Backbone
Agreement terminates pursuant to Section S(VII) thereof and BRAM complies in full with the
requirements of the last two sentences of such Section 5(VI), then upon such termination and
the satisfaction of the terms and conditions in this paragraph, (y) the Port Authority shall return
to BRAM any remaining Security Deposit or the célated letter of credit, and (2) the Permittee
shall not have any further obligations with respect to the World Trade Center and the WTC Fiber
. Backbone System (including without limitation any obligation to pay the fees required
hereunder) under this Supplemental Agreement; provided, however, that the Permittee may elect
in writing, delivered to the Port Authority within 30 days after such termination, to continue to
. operate the WTC Fiber Backbone System for the uses set forth in this Agreement on reasonable
and customary terros and conditions to be determined by the Permittee and the Port Authority
based on market conditions at the time of such termination. The parties agree to negotiate such
terms and conditions in good faith and in'a commercially reasonable manner and to set forth
same in a written amendment or supplement to the TNAS Agreement to be entered into within
180 days after the date of such termination. If the parties hereto have complied with the
- provisions of this Section 7 but such amendment or supplerment is not entered into within the
.aforementioned 180 day period, or if the Permittee does not elect to continue to operate the V\_'TC
. . Fiber Backbone System in accordance with the foregoing, then the Permittee shall comply with
. its obligations under Section 8(a) hereof (without exception for the BRAM Bquipment).
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Section 8. Surrender

(2) ~ Upon the expiration or termination of this Agreement, the Permittee
covenants and agrees to yield and deliver the WTC Fiber Backbone System peaceably to the Port
Authority free and clear of any claim of ownership by the Permittee, including title to the
Surnitomo “FutureFlex” fiber optic conduit and the rights to the Permittee’s agreement with
BRAM, WTC Fiber Backbone System software licenses, equipment warranties, service
contracts, etc., but excluding (i) all of the Permittee’s and BRAM's equipment located in the
Space, (ii) any equipment (but not fixtures or trade fixtures) connecting the Sumitomo 7

_“PutureFlex” fiber optic conduit with the equipment in the Space and (iii) any equipment owned

" by Carrier Users or WTC System Bnd Users, all without any futher act or deed by the Permittee.
The Permittee shall promptly execute and deliver quitclaim assignments, bills of sale and all -
other equivalent documents necessary or convenient in order to evidence the rights of the Port -

- Authority therein, including title to the Sumitomo “FutureFlex” fiber optic conduit, all WTC
Fiber Backbone System software licenses, equipment warranties, service contracts, etc. Such
right to use the WTC Fiber Backbone System shall not in any manner affect, alter or diminish
any of the obligations of the Permittee under this Agreemént. Upon the expiration or termination
of this Agreement, the Permittee shall deliver the WTC Fiber Backbone System to the Port
Authority promptly and in good condition, such reasonable wear excepted as would not
adversely affect or interfere with its proper operation under this Agreement.

(b)  The Permittee shall have the right at any time during the WTC Termito
remove a portion or portions of the WTC Fiber Backbone System consisting of equipment or

. other personal property from the WTC Facility, provided that the Permittec shall install suitable .

“replacements therefor as is necessary for WTC Fiber Backbone System Operations. :

" Furthermore, upon the expiration or sooner termination of this Agreement the Permittee shall
promptly remove the WTC Fiber Backbone System, only if so directed by the Port Authority,
and, only upon such removal, title to the Sumitomo «PutureFlex” fiber conduit shall thereupon

. vest in the Permittee and title to the electronic equipment forming a part.of the WTC Fiber
Backbone System, software licenses, equipment warranties, service contracts, etc. shall
thercupon vest in BRAM, except as may be otherwise provided in the WTC Fiber Backbone
Agreement, without any further act or deed by the Permittee or by BRAM, as the case may be.
The Port Authority shall promptly execute and deliver bills of sale and all pther documents
necessary or convenient in order to evidence any such transfer of title to the Permittee or BRAM,
as the case may be. ‘ ' ,

‘  (¢)  If the Permittee shall fail to remove the WTC Fiber Backbone System
 within Ope Hundred Twenty (120) days. after receiving a written direction to do so from the Port
Authority pursuant to the provisions of this Section, the Port Authority may remove the WTC
Fiber Backbone System or a portion or portions thereof to-a public warchouse for depositor
retain the same in its own possession, and, in either event, may dispose of the same as waste
material or sell the same at public auction, the proceeds of which shall be applied first to the
- .. expenses of removal, storage and sale, and second to any sums.owed by the Permittee to the Port
Authority, with any balance remaining to be paid to the Permittee; if the expenses of such
removal, storage and sale shall exceed the proceeds of sale, the Permittee shall pay such excess
to the Port Authority on demand. Without limiting any other term or provision of this
Agreement, the Permittee shall indernnify and hold harmiess the Port Authority, its
Commissioners, officers, agents, employees and contractors from all claims of third persons
arising out of the Port Authority’s removal and disposition of property pursuant to this
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paragraph, including claims for conversion, clairos for loss of or damage to property, claims for
injury to persons (including death), and claims for any other damages, consequential or
otherwise. ' . '

1

Section 9. Miscellaneous

(a) - The foliowing sections of the TNAS Agreement shall each be inapplicable
to the WTC Fiber Backbene System and, to the extent its activities are limited solely to those set
forth in the WTC Fiber Backbone Agreement, BRAM: Section 41, “Non-Discrimination”,

_Section 42, “Affinmative Action” and Section 43 “Permittee’s Additional Ongoing Affirmative
© Action - Equal Opportunity Commitment”. ' '

. (b) The Permittee recognizes that it is a special consideration for the Port

Authority's entering into this Agreement that the Permitiee, without in any way limiting or
modifying its obligations with respect to any other provision of the TNAS Agreement, hereby
confirms that all the obligations assumed by the Permittee pursuant to Section 46 of the TNAS

* . Agreement, including all references therein to objectionable interference, are fully applicable to
WTC Fiber Backbone System Operations, provided, however that the obligation of the Port _
Authority contained in the second sentence of paragraph (b) of Section 46 shall not be applicable
to any communications activity. conducted by any Carrier Users or WTC System End Users on
the WTC Fiber Backbone System. The Permittee undeistands that the Port Authority makes no

representations with respect to the performance or operation of the WTC Fiber Network or any
facilities instalied by any entity in connection therewith and it makes no representation that ...

- installations or facilities of others at the World Trade Center will not interfere, electronicalty or
otherwise, with such performance or operation. The Permittee understands that the Port

" Authority may install or may permit the installation by persons other than the Permittee of lines,
cables, conduits and equipment in close proximity to cables, lines and equipment of the _
Permittee, Carrier Users and/or WTC End Users, and the Port Authority shall not be responsible
or liable for any damage to or interference with the Permittee’s or BRAM's wirgless
telecommunications installations caused by any of the Port Authority’s lines or other equipment,
or by lines or other equipment of third parties. With respect to wired telecommunications
installations, the Port Authority shall use its reasonable efforts not to interfere with the use and
operation of the Permittee's, Carrier Users' or BRAM?'s wired telecommunications services and
equipment. : : : .

() The Permitiec hereby represents and warrants that the provisions of -
subparagraph (b)(ii)(1) of Section 25 of the TNAS Agreement are fully applicable with respect to
the negotiation and execution of this Agreement as a supplement to the TNAS Agreement g.nd o
that no approval by or consultation with the “Project Lender” (as such term is defined in said -
Section 25) shall be required in order to authorize or permt the Permittee to negotiate and enter
into this Agreement with the Port Authority. - o

- (&) (i) Within thirty (30) days of the full execution and delivery of this
*_ Agreement, the Port Authority shall provide the Permittee with a list of the names, addresses and -
tenant contacts for each existing tepant in the WTC Facility, and shall send or permit the
Permittee or BRAM to'send to each such tenant a letter using the mailing list supplied by the
. Port Authority, in the form set forth on Exhibit "M" attached to the WTC Fiber Backbone
(W@ Acreement (as the same may be modified (i) in the case of immaterial changes to correct
grammar, tense, dates, names and similar matters, by 10 days' notice to the Port Authority and
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(ii) in the case of all other modifications, by the mutual agreement of the Permittee, BRAM and
the Port Authority), acknowledging the Permittee, BRAM and BurekaGGN and describing the
WTC Fiber Backbone System. Upon the written request of the Permittee, the Port Authority

" shall also endeavor to promptly provide the Permittee with the name, address and tenant contact -
for each tenant who becomes a tenant in the WIC Facility in the future during the WTC Term.
The Permittee and BRAM shall be permitted access to the WTC to solicit tenants of each WTC

Facility in person during normal business hours.

(ii) - The Port Authority hcreb}.f consents to the following in connection .
'~ with EurekaGGN’s promotional activities: ‘ :
(1)  The Permittec, BRAM and EurekaGGN shall be entitled to state
that the WTC Facility is a “BurekaGGN.GGN Lit Building;” and

(2)  The Permittce, BRAM and RurekaGGN shall be eatitled to use
either a rendering or a pictograph of the WIC Facil_ity in its promoﬁona_l literature.

_ (¢).  Any breach or defauit of the TNAS Agreement that would permit the
termination of the TNAS Agreement pursuant to its terms by the non-breaching party sl}all not:
(i) if such breach relates solely to the construction, operation, maintenance or use (or failure to
properly perform same) of the WTC Fiber Backbone System, permit the non-breaching party to
terminate the TNAS Agreement with respect to that portion of the System (the “Non-WTC
System™) other than the WTC Fiber Backbone System and (i) if such breach or default relates - .

_ solely to the construction, operation, maintenance of use (or failure to properly perform samg) of -
the Non-WTC System, permit the non-breaching party to terminate the TNAS Agreement with.
" respect to the WTC Fiber Backbone System. - :

) (. Inthe event of damage to the World Trade Center resulting from a
casualty caused by the fault of any Carrier User or the officers, employees, agents, .
representatives, contractors, or invitees of any Carrier User or other persons doing business with
any Carrier User, then, notwithstanding the provisions of Section 12(e) of the TNAS Agreement,
the Permittes shall be entitled to the abatement of the WTC Minimum Fees payable hereunder in
the same manner as the Minimum Fees are abated under Subsections 12(a) through 12(d) of the
TNAS Agreement and, as applicable, a pro rata portion of the Security Deposit shall be released
10 BRAM or the face amount of the letter of credit provided for in Section 13(b) hereof shall be
reduced pro rata in each instance, only for the period of such abatement. In addition, clause i)
of Subsection 12(a)(i) of the TNAS Agreement shall be and hereby is amended, solely as it
relates to the WTC, to provide that the repairs or rebuilding of the WTC Facility in question shall
include the re-building of the In-Building System for such WTC Facility by the Permittee or.

BRAM, provided that BRAM has diligently pursued such re-building).

(g)  ThePemmittee's indemnification obligations under Section 13 of tl.lc TNAS '
Agreement shall be limited with respect to the World Trade Center to the extent inc'lcmmﬁcatxon
" of the Port Authority and its commissioners, members, officers, agents, representatives ?nd
- employees is provided by BRAM under the WTC Fiber Backbone Agreement or a Carrier User
under its Carrier Agreement. ’ o :

(b)  Notwithstanding the provisions set forth in Section 32 of the TNAS
Agreement, the Permittee's obligations under the TNAS Agreement may be perfonncd. and its
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Date that is both: :

rights or privileges thereunder may be exercised by subcontractors unless the Port Authority -
objects thereto in writing. - ,

()  Section 44(f) of the TNAS Agreement shall be and hereby is amended,
solely as it relates to the WTC, to provide that no failure, delay, interruption or reduction in any
electrical service or services in the WTC for a continuous period of less than five days shall be or
shall be construed to be an eviction of Permittee, shall be grounds for any diminutionor
abatement of the fees payable under the TNAS Agreement, or shall constitute grounds for any
claim by the Permittee for damages, consequential or otherwise, unless due to the gross

_negligence or willful misconduct of thie Port Authority, its cmpl_oyces or agents.

i ()  Section 10 of the TNAS Agreement shall be and hereby is amended,

* solely as it relates to the WTC, to provide that the Permittee's obli.gqtions under clause (ii)
~ thereof arise only upon notice from the Port Authority of the pmhlbltcd_ act or thing, in the same
- manher as BRAM's obligations undc_r.Secﬁon 10 of the WTC Fiber Backbone‘Agrecn‘:ent,

~ Section 10. * Warrants

The WTC Fii)er Backbone Agre-:cmant.sha]l obligate BRAM to cause BurekaGGN to and

" BurekaGGN shall ‘on the WTC Commencement Date enter into a Warrant Agreement with and

issue to the Permittec a Warrant (the "Warrant”), both the Warrant Agreement and the Warrant .
being in the form attached to the WTC Fiber Backbone Agreement as ,“B:.clnblt E,” entitling the
Permittee to purchase Two Hundred Bighteen Thousand Five Hundred Nipety-one (218,591)

 shares of the common stock of BurekaGGN at a purchase price of One Dollar and Twenty-Five
. Cents, ($1.25) per share. - .

Section 11.  Changes in Federal Regulation -

'If the laws, rules and regulations of the United States Government r_cgarding theuse and
operation of the WTC Fiber Backbone System in effect as of the date of this Agreement are
amended, supplemented, modified or repealed so as to graat to third parties nghts’ ,Of use and
access to the WTC Fiber Backbone System, including the Sumitomo “FutureFlex” fiber optic

- conduit, other than through consensual agreerhents with the Permittee governing such use and

operation, (each such amendment, modification or repeal being called in‘this Scction'an "
“Adverse Pederal Regulatory Change”) then the Permittee shall be permitted to terminate the .
TNAS Agreement solely with respect to the WTC Fiber Backbone System upon Forty-five (45)

- days prior written notice to the Port Authority. This right of termination by the Permittee shall

expire on the day preceding the second anniversary of such Adverse Federal Regulatory Change. . -

Section 12.  New Competition . |
‘ (a)  New Competition shall mean any of the following:

(M Any Competitive Telecommunications Delivery System
introduced by any Person for the first time into the WTC Facility after the WIC Commencemcnt

_ (Aj actively providing service to customers either (x) on forty
(40) or more floors in the WTC Facility, or (y) to twenty-five percent (25%) or more of the
tenants in the WTC Facility; and :
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- (B) competing with the WIC Fiber Backbone System for the
delivery of telecommunications services to tenants in the WTC Faclity. - '

o (i)  Any change of Laws that has materially impaired the revenues
generated from thé WTC Fiber Backbone System.

(iii) Any mandate by a Governmental Authority which caused an .
involuntary (x) sale of all or a material portion of the WYC Fiber Backbone System, (y) lease of -
all or a material portion of the WTC Fiber Backbone System at less than fair market rates or (z)

_material reduction in rates charged by the Permittee for connectivity to the WTC Fiber Backbone
System. B o

(b) A “Competitive Telecommunications Delivery System” is characterized
by a “shared” fiber infrastructure that delivers voice and/or data telecommunications products
and services (such as local dial tone, long distance dial tone, internet access, frame relay, and

virtual private network services) through the installation of a vertical fiber distribution |
. infrastructure connecting, in the manner described below in this paragraph, more than eighty (80)
floors in the WTC Facility. Such infrastructure as installed is capable of serving fifty percent
(50%) or more of the tenants in the WTC Facility and consists of “Intermediate Distribution
~ Frame Junction Boxes” (“IDFs”) on select floors of the building where the fiber is terminated.
All the fiber nmning from the IDFs eventually traces back to one or more central locations
within the building where it is cross-connected to voice and/or data equipment, such as switches,
routers and voice aggregation devices. Such equipment is then connected to a central office for
interconnection with the internet and/or the public switched telephone network.

: ()  Notwithstanding paragraphs (a) and (b) above, New Competition does not
include the installation or operation of additional WTC Facility fiber riser cables by the Persons
listed on Exhibit "L" attached to the WTC Fiber Backbone Apreement, including the successors
or assigns of such Persons, having agreements, as such agreements may be amended,
supplemented or replaced, with the Port Axthority, in effect on the date of this Agreement,

. providing for the right to deliver telecomrunications service to one or more WTC tenants.

.(d)  Inthe event a Person seeks an agreement with the Port Authority
providing inter alia for the installation and operation of building fiber riser cables to be used to
provide telecommunications service to one or more third parties, the Port Author?'ty'hcreby _
agrees that, at least thirty (30) days prior to anthorizing the installation of any building fiber riser
cables by such Person, it shall notify the Permittee of the identity of such Person and the general
location-of the proposed installation. _— - . ‘

()~ Inthe event there is New Competition, the WTC Minimum Pees shall be
reduced for the balance of the Term by fifty percent (50%). This reduction in the WIC
Minimum Fees shall be triggered upon the first occurrence, and only-upon the first ocowrence,

" of New Competition. : - - ' :

Section 13.  Security Deposit or Letter of Credit

) . . (8  Onthe WTC Commencement Date, the Permittee shall cause BRAM to .

deposit with the Port Authority (and to keep deposited throughout the WTC Term) either () ) -

‘. until the expiration of the Fifth Annuat Period, the sum of Five Hundred Thousand Do]larg .
($500,000) in cash, (y) until the expiration of the Tenth Annual Period, the sum of One Million
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Dollars ($1,000,000) in cash and during each Annual Period thereafter, cash in the aggregate
amount equal to the WT'C Minimum Fees for such Annual Period plus the amount of the WTC
Minimum Fees for the next Annual Period, or (i) bonds of the United States of America, or of
the State of New Jersey, or of the State of New York, having a market value of the amount
specified in each category above, as security for the full, faithful and prompt performance of and
- compliance with, on the part of the Permittee and BRAM, all of the terms, provisions, covenants
and conditions of this Agreement on their part to be fulfilled, kept, performed or-observed (the
"Security Deposit”). Bonds qualifying for deposit hereunder shall be in bearer form but if boods
of that issue were offered only in registered form, then BRAM may deposit such bond or bonds
_ in registered form, provided, however, that the Port Authority shall be under no obligation to
accept such deposit of a bond in registered form uniess such bond has been re-registered in the
name of the Port Authority (the expense of such re-registration to be borne by BRAM) in a
manner satisfactory tothe Port Authority in its reasonable discretion. BRAM may request the
* Port Authority to accept a registered bond in BRAM's name and, if acceptable to the Port
Authority, BRAM shall deposit such bond together with a bond power (and such other .
instruments or other docurnents as the Port Authority may require in its reasonable discretion) in
form and substance satisfactory to the Port Authority in its reasonable discretion. In the event
the deposit is returned to BRAM, any expenses incurred by the Port Authority in re-registering a
bond to the narme of BRAM shall be borne by BRAM. In addition to any and all other remedies
available to it, the Port Authority shall have the right, at its option, at any time and from timeto -
time, with or without notice, to use the deposit or any part thereof in whole or partial satisfaction
. of any of its claims or demands against the Permittee or BRAM. There shall bé no obligation on .
_ the Port Authority to exercise such right and neither the existence of such right nor the holding of
* the deposit itself shall cure any defanlt or breach of this Agreement on the part of the Permittee
_or BRAM. With respect to any bonds deposited by BRAM, the Port Authority shall have the
right, in order to satisfy any of its claims or demands against the Permittee or BRAM, to sell the
- same in whole or in part, at any time and from time to time, with or without prior notice at public .
~ or private sale, all as determined by the Port Authority, together with the right to purchase the
. same at such sale:. The proceeds of every such sale shall be applied by the Port Authority, first to
the costs and expenses of the sale (including but not limited to advertising or commission
expenses) and then to the amounts due the Port Authority from the Permittee ot BRAM. Any
balance remaining shall be retained in cash toward bringing the deposit to the sumspecified
above. In the event that the Port Authority shall, in accordance with the terms hereof, at any
- time or times so use the deposit, or any part thereof, or if bonds shall have been deposited and
. the market value thereof is or shall have declined below the above-mentioned amount, the
Permittee shall cause BRAM to, on demand of the Port Authority and within two (2) Business
Days thereafter, deposit with the Port Authiority additional cash ot bonds so as to maintain the
deposit at all times to the full amount above stated, and such additional deposits shall be subject
to all the conditions of this Section. After the expiration or earlier termination of the WIC
* Term, and upon condition that the Permitice or BRAM shall then be in no way in default under .
any part of this Agreement, and upon written request therefor by BRAM, the Port Authority shall
~ promptly return the deposit to BRAM, together with any interest earned thereon, less the amount
. * of any and all unpaid claims and demands (including estimated damages) of the Permittee or
BRAM by reason of any previous default or breach by the Permittee or BRAM of this '
© Agreement or any part thereof. After the expiration or earlier termination of this Agreement with
. _ respect to any individual building within the WTC Facility, and upon condition that BRAM shall
: then be in no way in default under any part of this Agreement, and upon written request therefor -
by BRAM, the Port Authority shall promptly return a pro rata portion of the Security Deposit to
‘BRAM (based on the total rentable square footage in such building compared to the total
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rentable square footage in the WTC Facility), together with any interest earned thereon, less the
amount of any and all unpaid claims and demands (including estimated damages) of BRAM by
reason of any previous default or breach by the Permittee or BRAM of this Agreement or any

. part thereof. BRAM agrees that it will not assign or encumber the deposit. BRAM agrees that it

“will not assign or éncumber the deposit. The Port Authority shall be entitled to collect or receive
any and all interest or income earned on bonds and interest paid on cash deposited in interest- -
bearing bank accounts, which amounts shall be held as additional security pursuant to and in

. accordance with the terms of this Section. . o '

. ()  Inlieu of the Security Deposit required pursuant to paragraph (a) of this
_ Section, the Permittee may cause BRAM or its affiliate to deliver to the Port Authority, as '
security for all obligations of the Permittec and BRAM under this Agreement, a clean -
irrevocable letter of credit issued by a banking institution satisfactory to the Port Authority and
having its main office within the Port of New York District, in favor of the Port Authority in the
amount of (i) untii the expiration of the Fifth Annual Period, the sum of Five Hundred Thous and
Dollars ($500,000), (ii) until the expiration of the Tenth Annual Period, One Million Dollars
($1,000,000) and (iii) during each Annual Period thereafter, the aggregate amount equal to the
WTC Minimum Fees for such Annual Period plus the amount of the WIC Minimum Fees for the
next Annual Period. The form and terms of such letter of credit, as well as the institution issuing -
. it, shall be subject to the prior and continving réasonable approval of the Port Authority. A form
- of such letter of credit acceptable to the Port Authority as of the date of this Agreement is
. attached as Exhibit "K” to the WTC Fiber Backbone Agreement, and is hereby incorporated by
" reference herein and made a part hereof. Such letter of credit shall provide that it shall continue
- throughout the WTC Term and for a period of not less than six (6) months thereafter, such
_ continuance may be by provision, for automatic renewal every two years or by subst1tut:9ﬂ_of a
subsequent reasonably satisfactory letter. Upon notice of cancellation of a letter of credit, the
. Permittee and BRAM agree that unless; by a date twenty (20) days prior to the effective date of
cancellation, the letter of credit is replaced by security in the amount required in accordance with
_ paragraph (a) of this Section or another letter of credit reasonably satisfactory to the Port
Authority, the Port Authority may draw down the full amount thereof and thereafter the Port -
Authority will hoid the same as security under paragraph (a) of this Section. Failure to provide
and maintain such letter of credit at any time during the WI'C Term which is valid and available
to the Port Authority including any failure of any banking institution issuing any such letter of
credit previously accepted by the Port Authority to make one Or MOre payments as may be
- provided in such letter of credit, shall be deemed to be a breach of this Agreement on the part of
the Permittee. Upon acceptance of such letter of credit by the Port Authority, and upon request
by BRAM made thereafter, the Port Authority will return any Security Deposit theretofore made
under and in accordance with the provisions of paragraph (a) of this Section. BRAM sh-all have
the same rights to receive such deposit during the existence of a valid letter of credit as it would
. have to receive such sum upon expiration of this Agreement and fulfiliment of the obligations of
BRAM under this Agreement. If the Port Authority shall make any drawing under a letter of
credit held by the Port Authority hereunder in accordance with the terms hereof, the Permittee
- shall cause BRAM to, on written demand of the Port Authority and within two (2) Business Days
thereafter, to bring the letter of credit back up to its full amount. ARer the expiration or earlier
. termination of the WTC Temn, and upon the conditions that the Permittee or BRAM shal.l then
be in no way in default under any part of this Agreement and there shall not be any unpaid
claims or demands (including estimated damages) by reason of any previous default or breach
by the Permittee or BRAM of this Agreement or any part thereof, and upon written request
. therefor by the Permittee or BRAM, the Port Authority shall promptly return the letter of credit
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' Section 14.  No Broker

to BRAM. After the expiration or earlier termination of this Agrecnilcnt with respect to any

© individual building within the WTC Facility, and upon the conditions that the Permittec or

BRAM shall then be in no way in default under any part of this Agreement and there shall not be
any unpaid claims or demands (including estimated damages) by reason of any previous default
or breach by the Permittee or BRAM of this Agreement or any part thereof, and upon written
request therefor by the Permittee or BRAM, the Port Authority shall promptly consent in writing -
to a pro rata reduction of the amount of the letter of credit (based on the total rentable square
footage in such building compared to the total rentable square footage in the WTC).

(c)  Noaction by the Port Aut]:ioritjr pursuant to the terms of any letter of

credit, or receipt by the Port Authority of funds from any bank issuing any such letter of credit,
~ shall be or be deemed to be a waiver of any default by the Permittee or BRAM under the terms
* of this Agreement and all remedies under this Agreement of the Port Authority consequent upon
such default shall not be affected by the existence of or a recourse to any such letter of credit.

(d The Port Authoriiy shall, on or before the execution of the Net Lease (as
hereinafter defined), and subject to the terms of Section 16 ‘hereof, transfer and assign to the Net

* Lessee all of the Port Authority's right, title and interest in and to the security deposit or letter of

credit paid or issued to the Port Authority under this Section, and shall pay any cash or bonds -
constituting the security deposit to the Net Lessee. In the event of a Poreclosure (as hereinafter
defined), the Net Lessee shall transfer and assign to the Lender (as hereinafter defined).all of the -
Net Lessec's right, title and interest in and to the security deposit or letter of credit paid or 1§sued
to the Net Lessee under this Section, and shall pay any cash or bonds constituting the security
deposit to the Lender. .

The Permittee represents and warrants that no broker has been concerned in the

' ﬁeébﬁaﬁon of this Agreement or the implementation of the WTC Fiber Backbone System

hereunder, in¢luding but not limited to the establishment of fees payable by the Permittee to the
Port Authority therefor, and that there is no broker. who is or may be entitled to be paid a
commission in connection therewith. The Permittee shall indemnify and save harmless the Port
Authority of and from any and all claims for commission or brokerage made by any and all

‘ persons, firms or corporations whatsoever for services in connection with the negotiation and

execution of this Agreement or the implementation of the WTC Fiber Backbone System -
hereunder, including but not limited to the establishment of fees payable by the Permattee to the
Port Authority therefor. . - ' . '

Section 15. Esiopﬁél Certificates

At any time and from time to time, within Fifteen (15) days after the Port Authority’s
request, the Permittee shall certify by written instrument, duly executed, acknowledged fgll}d
delivered, to the Port Authority or any other person or entity specified by the Port Authority as to

" the following with respect to the TNAS Agreement, as it is hereby and may hereafter be

extended, amended and supplemented (hereafter, in this Section, the “Then Current
Agreement”): o ‘

(D ‘That the Then Current Agreement is unmodified and in full force
and effect or, if there have been modifications, that the same is in full force and effect as
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modified, and stating the modifications, and that there are 00 other agreements or
-understandings, whether written or oral, between the landlord and the Permittee witl; respect to
the Then Current Agreement or any Port Authority Facility;

(ii) The date of expiration of the then current term of the Then Current.
Agreement, and what (if any) rights of renewal, rights of cancellation, including options to
purchase, rights of first offer, or rights of first refusal, the Permittee has;

(i) The amounts of minimum fees, and all other fixed charges, payable
. under the Then Current Agreement, and the date through which all such fees and charges have
~ been paid in advance; - _— .

(iv)  Whether all payh:lcnts (if any) to ‘be made by the Port Authority or -
any Net Lessee (as defined in Section 16 below) to the Permittee for improvement work pursuant .
to the Then Current Agreement have been made; .

. . (v)  Whether or not there are then existing any known set-offs or
~ defenses against the enforcement of any of the agreements, terms, covenants or conditions, or
© any modifications thereof of the Then Currerit Agreement, upon the part of the Permittee to be
. performed or complied with, and if so, specifying the same;

T , (vi)  Whether the Permittee has sent to or received from the landlord a-
notice of default under the Then Current Agreement, and whether the Permittec has kx-lowlcdge

_ of any event which with the giving of notice, the passage of time or b_oth would constitute a

" default by the landlord under the Then Current Agreement,

' _ (vii) The amount of any Security Deposit or the face a:}lbuut of (and if
known, the available amount under) any letter of credit held by- the Port Authority or any Net
Lessee-under the Then Current Agreement; o : S

(viii) Whether the Permittee has as_si—gned the Then Current Agreement,
if it has any right to do so under the Then Current Agreement; and ' '

~ (ix)  Suchother matters relating to the Then Current Agrecment as the
~ Port Authority may reasonably request. ‘ ' :

Section 16.  Subordination and Non-Disturbance

. (a) (i) The TNAS Agreement, solely as and to the extent the TNAS |
Agreement is applicable to the World Trade Center, shall in all respects be and hereby is made
subject to an agreement of lease (as the same may be entered into, amended and/or modified
from time-to-time, the “Net Lease”) covering a leasehold interest in and to significant portions of
the World Trade Center entered into (or to be entered into) by the Port Authority and a third
- party and its successors and assigns (the “Net Lessee™) on the condition that the Net Lessee shall - -

execute such confirmatory instruments (the “Assumption Instruments”) as the Permittes shall

: . reasonably require to evidence the Net Lessee’s agrecment to assume the obligations of the Port

. Authority under the TNAS Agreement (other than its obligations under Section 5(i) hereof,

" which shall remain an obligation of the Port Authority), solely as and to the cxtent the TNJ}S
Agreement is applicable to the Word Trade Center, and to confirm its receipt of the Securty
Deposit or the letter of credit pursuant to Section 13 hereof, and to be further bound by the
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provisions of this Section 16. The TNAS Agreement, solely as and to the extent the TNAS
Agreement is applicable fo the World Trade Center, shall in all respects be and hereby is made
subject and subordinate to the lien of any security instrument executed by the Net Lessee in
commection with a financing of the Net Lease by a bank or other financial institution (the
“Lender”), on the condition that the Net Lessee and Lender shall execute a non-disturbance
agreement with the Permiitee (in form reasonably acceptable to the Permittee), as described in
Section 16(b)(i) below. The Permittee hereby agrées, upon written potice of same by the Port
Authority, to recognize that the Net Lessee may act in substitution for the Port Authority under

the TNAS Agreement, solely as and to the extent the TNAS Agreement is applicable to the
'World Trade Center, and shall have all the rights and obligations of the Port Authority under the

TNAS Agreement, solely as and to the extent the TNAS Agreement ig applicable to the World
Trade Center, except as is specifically provided below and provided that the Net Lessee shall
execute the Assurmption Instruments. - ' | -

(if) The Port Authority hereby agrees to transfer to the Net Lessee (as - ,' :
applicable) the Security Deposit or the letter of credit pursuant to Section. 13 hereof:

-(iii) In the event the Lender acquires or succeeds to the interests of the
Net Lessee under the TNAS Agreement, solely as and to the extent the TNAS Agreement is.

- - applicable to the World Trade Center, by means of a foreclosure, deed in lieu of foreclosure or

otherwise (“Foreclosure™), the Permittee hereby agrees, upon written notice of same by the Port.

" Authority, provided the Security Deposit has been transferred to the Lender, to recognize the

Lender or its authorized designes in substitution of the Port Authority under the TNAS

- Agreement, solely as and to the extent the TNAS Agrecment is applicable to the World Trade |
_Center, except as is specifically provided below and provided that the Lender shall execute such

confirmatory instruments as the Permittee shall reasonably require to evidence the Lender’s
agreement to assume the obligations of the Port Authority under the TNAS Agreement, solely as

and to the extent the TNAS Agreement is applicable to the World Trade Center, apd to confirm ’
Lender’s reccipt of the Security Deposit. From and after such recognition, the Lender shall be

. bound to the Permittee under all of the terms, provisions, covenants and conditions of the TNAS

Agreement, solely as and to the extent the TNAS Agreement is applicable to the World Trade
Center, except that Lender shall not be: (¥) liable for any act or omission, or obligated to cure

_ any defaults, of any Net Lessee or any prior lender, which occufred prior to the date the Lender

acquired of succeeded to the interests of the Net Lessee under the TNAS Agreement; (w) subj ect
to any offsets or defenses that the Permittee may have against any Net Lessee or any prior

- lender; (x) bound by any amendment, modification or termination of the TNAS Agreement not

executed prior to the date the Lender succeeded to the interests of Net Lessee, unless consented
to in writing by the Lender; (y) bound by any payment of any minimum or variable fee paid to .
any Net Lessee for more than the then-current calendar quarter (unless the same isrequired -

pursuant to the WTC Fiber Backbone Agreement); and (z) obligated to refund any security -

deposit unless actually received by the Lender or its authorized designee. The Lender shall have
no obligation, nor incur any liability to the Permittee beyond the Lender’s then-interest in the

. World Trade Center, and the Permittee shall each look exclusively to such interest of the Lender

in the World Trade Center for the payment and discharge of arty obligations that may be imposed
on'thé Lender under the TNAS Agreement, solely as and to the extent the TNAS Agreement Is
applicable to the World Trade Center. -

. (b) - (@) The Net Lessee (and any Lender which acquires the Net Lessee’s
interest through a Foreclosure) shall agree (in form reasonably satisfactory to the Permittee) to .
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recognize the Permittee.and the Permittee's rights under the TNAS Agreement and shall agree
that the Permittee's rights and privileges under the TNAS Agreement shall not be disturbed
during the term of the TNAS Agreement (and any renewals or extensions thereof), provided that

- the Permittee is not in default under the terms of the TNAS Agreement applicable thereto solely
as and to the exterit the TNAS Agreement is applicable to the World Trade Center, beyond any’
applicable grace period, and complies with its obligations under this Section. -

L (i) In the event the Net Lease is terminated, the Port Autbority shail
recognize the TNAS Agreement as and to the extent the TNAS Agreement is applicable to the
_ World Trade Center, and shall not disturb the rights and privileges of the Permittee unde}- the _
TNAS Agreement (and any renewals or extensions thereof), provided that the Permittee is not 1n
default under the terms of the TNAS Agreement solely as and to the extent the TNAS Agreement
- is applicable to the World Trade Center, beyond any applicable grace period, and complies with
its obligations under this Section. L ‘
‘Section 17.  Np Liability
‘Neither the Comimissioners of the Port Authority nor any of them, nor any officer, agent
_ or employee thereof, shall be charged personally by the Permittee with any liability, or held -
liable to it under any term or provision of this Agreement or because of its execution or
atternpted execution or because of any breach thereof. - : :

Section 18.  Continuation in Effect

* As hereby amended, all of the tenms, covcnants; provisions, condii;ions and agreements _qf'
" the TNAS Agreement shall be and remain in full force and effect. A

- Section 19. - Counterparts . _
| This Agreement may be executed in any number of counterparts, and each oounterpg:t
hereof shall be deemed to be an original instrument, but all such counterparts together shall
constitute but one agreement. ' : ‘ -

Section 26. - Bntire Agreement

" This' Agreement and the TNAS Agreement which it amends constitute the entire
agreement between the Port Authority and the Permittee on the subject matter and may not be
changed, modified, discharged or extended except by instrument in writing duly executed oo
behalf of both the Port Authority and the Permittee. The Permittee agrees that no representations
or warranties shall be binding upon the Port Authority unless expressed in writing in the TNAS
Agreement or in this Agreement. g : : . :

[THE REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLAm;]

_ [THE NEXT PAGEIS THE SIGNATUREPAGE]
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-IN WITNESS WHEREOF, the Port Anthonty and the Permittee have executed these -
presents, as of the date first above written.

THE PORT AUTHORITY OF NEW YORX

~ . AND NEW JERSEY
' Byz%
__ Titla DIRECTOR LF gEAL %srﬂ_

NEW YORK TELECOM PARTNERS, LLC

Nam& Sharon G. Knudsen _ 4
. Titlee FProgram Control Mgw ‘ ‘Chief Bxecutive Officer

ol S
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EXHIBIT "A"

WTC Fiber Backbone Agreement
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Agreement No. AX - 713

TELECOMMUNICATIONS NETWORK ACCESS AGREEMENT
by and between

THE PORT AUTHORITY OF
. NEW YORK AND NEW JERSEY

and

NEW YORK TELECOM PARTNERS, LLC
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" AGREEMENT

TELECOMMUNICATIONS NETWORK ACCESS SYSTEM

THTS AGREEMENT, made as of the 26th day of August, 1999, by
and between THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY
(hereinafter called the “Port Authority®) a body corporate and
politic created by Compact between the States of New York-and New
Jersey, with the consent of the Congress of the United States. of
America and having an office at One World Trade Center, .in the

. City, County and State of New York, and NEW YORK TELECOM
PARTNERS, LLC, a limited liability company organized under the
laws of the State of Delaware, having an office and place of
business at 158 Third Street, Mineola, New York 11501, (herein-
after called the *Permittee”) whose representative is Richard J.
DiGeronimo. ' S SRR

WITNESSETH, THAT:

N6W, THEREFORE, for and in consideration of the foregoing,
and of the covenants and agreements herein contained, the Port
Authority and the Permittee hereby agree as follows:

Section 1. . Definitions

*Additional Port Authority Facilities” shall have the
meaning set forth in Section 2.

*Adjusted Gross Receipts” shail have the meaning set forth
. in Section 5. S

*Adjusted Gross Receipts Feé Component” shall have the
meaning set forth in Sectien 5. - : : e oo

‘Airporﬁs" shall mean the John F. Kennedy Internétional
Airport, LaGuardia Airport and Newark-International Aixport, -
collectively. :




“Ancillary Towers” shall have the meaning set forth in
Section 2.

*Annual Period® shall have the meanipg get forth in Section

5.7

“Base Net Present Value Amount” shall have the meaning set
forth in Section 36.

: “Base Unamortized éapifal Amount” shall have the meaning set
forth in Section 36. ’

*Basic Port Authority Facilities” shall have the ‘meaning set
. forth in Section 2. : :

*Bagic Port Authority Facilities Comstruction Work
Completion Date” shall mean the earlier to occur of: (i) the
tenth (10th) day following the date on which the Port Authority
‘has delivered certificates as provided for in Section ?Fg)ﬁi),
with réspect to all of the Basic Port Authority Facilities, or
(ii) the date the System at each of the Basic Port Auvthority

Facilities has been tested and accepted by at least ome Cellular .

Carrier User and one PCS Carrier User: '

“Billing Periods” shall have the meaning set for;h in
Section 44. — '

“Business ﬁays" shall mean Mondays to Fridays, inclusive,
legal holidays excepted.

“Carrier Agreement” shall have the meaning set forth in
" Section 2.

“Carrier Users” shall have the meaning set forth in Section
2. . B .

rCauses or conditions beyond the control of the Port A
Authority,” shall mean and.include acts of God, the elements,
weather conditions, tides, earthquakes, settlements, fire, acts
of Governmental authority, war, shortage of labor or matexials,
acts of third parties for which the Port Authority.is not
responsible,. injunctions, strikes, boycqtts,,picketing,J )
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slowdowns, work stoppages, labor troubles or disputes of every
kind (including all those affecting the Port Authority, its
contractors, suppliers or subcontractors) or any othexr condition
or circumstances, whether similar to or different from the
foregoing (it being agreed that the foregoing enumeration shall
‘not limit or be characteristic of such conditions or
circumstances) which is beyond the contxol of the Port Authority
or which could not be prevented or remedied by reasonable effort
and at reasonable expense.

_ “Cellular Carrier Users” shall mean a Carrier User that
provides “Commercial Mobile Service~ using frequencies assigned
by the Federal Communications Commission for cellular . '
telecommunications use prior to the designation of frequencies
for use by “PCS Carrier Users” (as hereinafter defined).

: wChief Engineer® shall mean the Chief Engineer of the Port
Auvthority. ' .

“Commencement Date® shall have the meaning set forth in
Section 4.

“Commercial Mobile Service“:shéll have the meaning set--foxth-.
. in 47 U.s.C. §332°(d) (1), as the same wmay hereafter be agended
~ from time-to-time. ' .

‘“Coﬁsumption and Demand” shall have the meaning set forth in
Section 44. T ' -

“Covered Facilities* shall have the meaning set forth in
Section 2. '

‘sDefault Available Cash” shall have the meaning set forth in
Section 25. '

_ “Facility” shall mean one or more facilities owned by or
leased to the Port Authority.

“Governmental Authority” or “Governmental Authorities” shall
mean federal, state, municipal and other governmental
authorities, boards and agencies, except that: neither term shall
be construed to include The Port Authority of New York and New
Jersasey. o . ‘ N
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“Gross Receipts” shall have the meaning set forth in Section

“Qross Receipts Fee Component” shall have the meanlng set
forth in Section 5.

“Hazardous Substances” shall include, without limitation,
any pollutant, contaminant, toxic or hazardous waste, dangerous
substance, potentially dangercus substance, noxious substance,
toxic substance, flammable, explosive, radicactive material, urea
formaldehyde foam insulation, asbestos, polychlorinated
biphenyls (PCBs), chemicals known to ¢cause cancer or reproductive
toxicity, petroleum and petroleum products and other substances
declared to be hazardous or toxic, or the removal of which is
required, or the manufacture, preparation, production,

. generation, use maintenance, treatment, storage, transfer,
handling or ownership of which is restrictea, prohibited,
regulated or penalized by any Laws. '

*In Kind Servlces' shall have the meaning set forth in-
Section 16.

*In Klnd Services Budgeted Amount” shall have the meanlng
set forth in Section 16.

“Initial System Capital Cost" shall have the meanxng set
‘forth in Section 8. : : :

“Injtial System Construction Woxk” shall have the Meaning '
set forth in Section 7. .

*Initial Term® shall have the meaning set forth in Section

“Interim System Operator” shall have the meanlng set forth
in Section 25. -

“Laws” shall mean all laws, ordinances, orders, enactments,
‘regolutions, rules, requirements, directives and regulations of
any Governmental -Authority now. or at any time hereafter in effect
as the same may .be amended, or supplemented :

“Loan Agreement‘ shall have the meaning set forth in Section
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“Loan Amount® shall have the meaning set forth in-Section

“Local Multipoint Distribution Service” shall have the
meaning set forth in 47 Code of Federal Regulations Parts 1 and
101, as the same may hereafter be amended from time to- tlme.

‘Minimum Fee* shall have the meaning set forth in Section 5.

*Minimum Carrier User Annual Centribution“ shall have the
meaning set forth in Section S.

‘Minimum Paging Carrier User Annual Contribution® shall have
the meaning set forth in Section S.

*NYUCC” shall mean the New York Uniform Commercial Code
{McKinney'’s Consolldated Laws) . :

‘Objectionable Interference" shall have the meaning set
forth in Section 46.

*PCS Carrier Users” shall mean a Carrier User providlng
Commercial Mobile Services for which a license from the: Federal
Communications Commission is required in'a personal
communications service established pursuant to the proceeding
-entitled “Amendment to the Commission’s Rules to Establish New
Personal Communications Sexvices” or any successor proceeding.i
described in 47 U.S.C. Sec. 153 (27). '

-‘Partial Use Certlficate" shall have the meaning set forth
in Section 7.

“PagingAOnly Carrier Agreement” shall nave the_mesning set‘
forth in Section 2. .

“Paging Carrier User" shall have ‘the meaning set forth in .
© Section 2.

“Pergon” shall mean not only a natural person, °°rP°rati°n
or other legal entity, but-shall also include two or more. natural
persons, corporations or other legal entities acting jointly as a
firm; partnership, unincorporated association, consortium, joint
venture or otherwise.
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“Personal Wireless Service” shall have the meaning set forth
in 47 U.s.C. §332(c) (7) (C), as the same may hereafter be amended
from time-to-time.

*Port Authority Facility” shall mean one or more facilities
owned by or leased to the Port Authority. - '

“Porﬁ of New York District” shall have the meaning set forth
in N.Y. Unconsclidated Laws §6403 (McKinney).

~ “Project Lender"shali have the meaning set forth in Section
25, -

*Prudent Engineering and Operating Practice” shall mean the
practices, wmethods and acts (including those engaged ‘in or
. approved by engineers and operators generally with respect to
. systems the same as or similar to the System) that in the
exercise of reasonable judgment in light of the facts known at
"the time a.decision is made or an action is taken, would be
expected to accomplish the desired result in a workmanlike mannex
and in compliance with applicable laws and reliability and safety
standards. ' ' . : ' '

*Renewal Term” shall have the meaning set forth in Section
34- ° -

*Replacement Pfoject Lender” shall Have the meaning set .
forth in Section 25. -

‘Satellite-baée&vcémmunicatiods'Service“ shall wean the
services currently regulated under 47 Code of Federal Regulations
Part 25, as the same may be amended from time-to-time.

“System” shall have the meaning set forth in Section 2.

“System OperAtions" shall have the meaning set férth_in
Section 2.

“Taking or Conveyance” shall have the meaning set forth in
Section‘ls.;‘ o S : . .

“Perm” shall have the meaning set forth in Section 4.
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*Tenant Alteration Application” shall have the meaning set
forth in Section 7.

*Termination Amount” shall have the meaning set forth in
Section 36.

*Tower Gross Receipts” shall have the meaning set forth in
Section 5. : '

*Variable Pee” shall have the meaning set forth in Section

Section 2. Scope of AQxégmgnt = Pe;migtée'g Rights éf Usexr

: (a) (i) The Permittee shall have the .right to
install, operate and maintain a wireless telecommunications
network access system (the “System”) at the Port Authority
- Facilities specified in Exhibit A annexed hereto and hereby made.
a part hereof for shared use by those wireless communications
carriexrs (“Carrier Users”) that have entered into, or subsequent
to this date of this Agreement enter into, a certain “Carrier
Agreement” with the Permittee, in form satisfactory to the Port
Authority, providing. for the use of the System solely for the
. purposes set forth in paragraph (c), below, and as more fully
described in the Carrier Agreement. Certain wmatters with respect
to the Carrier Agreement are set forth in Section 27, below. - The .
Permittee shall furnish the Port Authority with a true copy of
each fully-executed Carrier Agreement it enters into with any.
Carrier User. The Permittee shall be obligated to install,
operate and maintain the System in those Port Authority
Facilities listed on Exhibit A and designated as “Basic Port
Authority Facilities* whether or not any Carrier User or Paging
Carrier User has agreed to use the System at such Basic Port
Authority Facilities. The Permittee shall be obligated to
install, operate and maintain the System in one or more
additional Port Authority Facilities listed on Exhibit A and
designated as *Additional Port Authority Facilities,” provided
however that the Permittee shall only be obligated to install .the
System, or any components thereof, at an Additional Port. -
Authority PFacility when one or more Cellular Carrier Users and
one or more PCS Carrier Users have each requested to use the
System at such Additional Port Authority Facility pursuant.to the -
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terms of its Carrier Agreement, provided however that the
Permittee shall only be cobligated to install the System, or any
components thereof, (x) at the Port Authority Bus Terminal
(*PABT”) when one or more Cellular Carrier Users {not inecluding
Bell Atlantic Mobile) and one or more PCS Carrier Users have each
requested to use the System at the PABT, and (y) in the Port
Authority Trans-KHudson Corporation’s (*PATH") subterranean or
enclosed ground rail transit tubes (as distinguished from its
rail transit lines running in open areas at ground level and all
portions of its passenger stations) when one or more Carrier
Users: (i) have requested to use the System in all or part of the
aforesaid PATH facilities and (ii) have agreed to pay or provide
for the payment of all of the costs of constructing the System in
all or the portion of the aforesaid PATH facilities in which the
System is to be constructed. Such obligation to imstall shall
pertain only to that part of the PATH facilities requested by
such Carrier Users. The Basic Port Authority Facilities,
together with the Additional Port Authority Facilities in which
the System is installed in accordance with the provisions of this
Agreement, are sometimes hereinafter referred to as “Covered
Facilities.* Paging Carrier Users using the System only in
connection with the operation of paging devices shall enter into.
a *Paging Only Carrier Agreement” with the Permittee with the
consent of the Port Authority. : -

. (ii) The *Summary Basis of Design* of the System,
_including the technical standards therefor, is contained in
Exhibit B, annexed hereto and hereby made a part hereof. The
installation, operation and maintenance of the System are ,
hereinafter collectively referred to as the “System Operations.”

(b) In addition to System Operations, the Permittee
shall have the non-exclusive right to install radio transmission’
towers (*Ancillary Towexrs”) at locations at Port Authority
Facilities a8 and to the extent approved by the Port Authority in
its sole and absolute discretion.. The Permittee may mount |
exterior antennas on Ancillary Towers, other existing towexs or
towers otherwise constructed by the Permittee as components of
the System as and to the extent approved by the Port Authority in
its sole and absolute discretion. - - '

(c}) . The System shall be installed, operated and )
 :maintaihed~by-the Permittee for the transmission or, reception of
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wireleas telecommunjcations signals to or from end-user customers
of Carrier Users using mobile or portable devices located at the
Covered Facilities. All radio signals received or transmitted to
or by such end-user customers shall be only in the portion of the
electromagnetic radio frequency spectrum (i) described in Exhibit
C, annexed hereto and hereby made a part hereof, or (ii) now or
“hereafter allocated or assigned under federal law to a Commercial
Mobile Service, Personal Wireless Radio Service, Local Multipoint
Distribution Service or a Satellite-Based Communications Service.
In no event shall the Perwmittee be afforded any rights with
respect to any rooftop areas, facilities, structures or
installations at the World Trade Center and elsewhere at the
World Trade Center, except (i) such point-to-point microwave
transmitters, receivers and other equipment installed by the
Permittee that are necessary for, and are used-only in connection
with the System and (ii) at the shopping concourse and PATH
Station levels.

‘ (d) The Permittee may install, operate and waintain as
a part of the System an equal access in-building backbone '
facility, on a non-exclusive basis, for use by all interested
specialized wireless telecommunications service carriers offering
telecommunications services to end user-customers using wmobile,
‘portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center towers and 'in the terminal
buildings at the Airports, subject to the consent of the-
operators of such terminals. Such in-building backbone facility
shall be used only to connect equipment utilizing the portion of
the electromagnetic radio frequency spectrum (i) identified in
"Exhibit ¢, or (ii) now or hereafter allocated or assigned under
Federal lLaw to a Commercial Mobile Service, Personal Wireless
Radio Service, Local Multipoint Distribution Service or a
.Satellite-Based Communications Service. Comstruction of such
_backbone facility must be completed on or before the date set
forth in subparagraph (c) (1i) of Section 7 for the completion of
. the installation of the System in such Port Authority Facility.

‘Section 3. ittee’ ermitted ivities
: and Certain Obligations

. - {a) The Permittee shall operate the System so as to
. accommodate all interested Carrier Users and Paging Carrier Users
on a non-discriminatory basis (to the extent provided in Section
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3.3 of the Carrier Agreement) up to the design capacity of the
System at the locations specified in Exhibit A. The limitation
on service by Persons other than the Permittee, as set forth in
Section 17, shall be applicable throughout the Term.

(b) The Permittee shall not conduct any other form of
business activity than System Operations and shall not own or
control any other Person or own any eguity interest "in any other
Person. The aforesaid restriction shall not be applicable to the
Project Lender, a Replacement Project Lender or a Qualified
System Operator in connection with the performance of System
Operations by any such party, provided that in no event shall any
such_party also be a Carrier User. : : : '

(c) Senior repreeentatives of the Permittee ahall ‘meet _
with Port Authority representatives monthly during the
construction of the System and quarterly thereafter {or at such
other times. as may be specified by the Port Authority) to discuss
the financial and operational performance of the System. At such
meetings, the - Permittee’s representatives shall discuss (i) the
impact of any changes . in the wireless conmunications industry,’
(ii) the financial and operational performance of the System,- and
(iii) any steps the Permittee is taking to assure that all
appropriate technological developments are incorporated into the
System on an on-going basis and in order to comply with the
provisions of paragraph (a), above.

Section 4. = Term

(a) The texm of this Agreement shall commence on the-
date first set forth on.the first page hereof (herelnafter
sometimes referred to as the “Commencement Date") and shall,
unless sooner terminated, expire on the day preceding the
fifteenth (15th) anniversary of the Commencement Date (the
*Initial Term*).

(b) The Permittee shall have the right to extend ‘the
term of this Agreement (the “Renewal Term“) in accordance with o
Section 34.

‘ . (¢} ‘The “Term” shall mean the term of the Agreement in -
effect at any particular time. - -
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Section §. Fees
I. MINIMUM FEE

. (a) (i) The Permittee shall pay to the Port _
Authority a Minimum Fee separately for each Annual Period during
the Term for the privileges described in this Agreement at the
annual rates set forth below, payable as follows:

(1) With respect to the portion of the Term from
the *Commencement Date” to the day preceding the “Basic
Port Ruthority Facilities Construction Work Completion
Date,” in advance, in quarterly installments on the
Commencement Date and on the first day of each October,
January, April and July thereafter, in each case with
respect to the calendar quarter during which such date
occurs, . including any part of -such calendar quarter

. that occurs during the Term and on or before the day
preceding the Basic Port Authority Facilities
Construction Work Completion Date.

(2) With respect to the portion of the Term from
and after the Basic Port Authority Facilities oo
Construction Work Completion Date to the expiration
- date of this Agreement, in arrears, in quarterly
installments commencing on the first to occur of the
last day of January, April, July and October, as the
case may be, in the calendar quarter following the
calendar quarter during which the Basic Port Authority
Facilities Construction Work Completion Date occuxs and
on the last day of the first'month of each calendar
quarter thereafter, including the first said date
following the expiration date of this Agreement, in-
each case with respect to the calendar quarter ending
on the last day of the preceding wmonth. For example,
if the Basic Port Authority Facilities Construction
Work Completion Date occurs on January 15, the next
quarterly installment of the Minimum Fee shall be
payable on July 31. ' :

N £ 8 Ifithe.Cpmmencémept-Date‘occurs on a day which is
other than the first day -of a calendar quarter, the Minimum Fee

. for the portion: of the calendar quarter: during which the
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Commencement Date occcurs following such date shall be the amount
of the quarterly installment described in this paragraph (a}
prorated on a daily basis. and shall be payable on the
Commencement Date. The quarterly installment of the Minimum Fee
payable during the calendar quarter in which the Basic Port
Authority Facilities Construction Work Completion Date occurs
shall not be prorated. If the Initial Term expires on a date
which is other than the day immediately prior to the first day of
a calendar quarter, the Minimum Pee for the portion of the
calendar quarter during which the expiration date of the Initial
Term occurs, to and including such date, shall be the amount of
the quarterly installment described in this paragraph (a)
prorated on a daily basis. If this Agreement expires on a date
which:is other .than a day iwmediately prior to the first day of a
calendar quarter, the Minimum Fee for the portion of the calendar
quarter during which the expiration date occurs, to and including
such date, shall be the amount of the guarterly installment .
described in this paragraph {(a) prorated on a daily basis.

{b} Minjimum Fees are as followé:

(i) For the First Annual Period, in the sum of

One Hundred Sixty-nine'Thousand Eight Hundred Sixty- - .- -----

three Dollars and One. Cent ($169,863.01), in the amount
of Forty-three Thousand Eight Hundred Thirty-five
Dollares and Sixty-two Cents ($43,835.62) on aungust 30,
1999 and in the amount of One Hundred. Twenty-six
Thousand Twenty-seven Dollars and Thirty-nine Cents
($126,037.39) on October 1, 1999, without any proration
of any of the aforesaid sums or -amounts pursuant to any
- other provision of this Agreement.

(ii) For the Second Annual Period, the sum of Five
Hundxed Thousand Dollars and No Cents ($500,000.00).

(iii) For the Third Annual Period, the sum of
Seven Hundred Sixty-three Thousand Thirteen Dollars ané
" Sixty-nine Cents {($763,013.69) .

(iv) For the Fourth Annual Periéd;“;he sum of One
Million Two.Hundred;Fifty;Thousand_Déllagg and No Cents
($1,250,000.00) and for the Fifth Annual . Period, the

.sum of One Million.Two Hundred Eiﬁty Thpﬁsa@d'p911§?§
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and No Cents ($1,250,000.00).

(v) For the Sixth Annual Period, the sum of One
Million Three Hundred Twenty Thousand One Hundred
Thirty-six DPollars and Ninety-six Cents '
($1,320,136.96) .

‘{(vi) For the Seventh Annual Periocd, the sum of One
Million Four Hundred Fifty Thousand Dollars and No -
Cents ($1,450,000.00) and for the Bighth Annual Periocd,
the sum of One Million Four Hundred Fifty Thousand
pPollars and No Cents ($1,450,000.00). '

_ (vii) For the Ninth Annual Period, the sum of
One Million Five Hundred Seventy-two Thousand Seven
Hundred Thirty-nine Dollars and Seventy Cents
($1,572,739.70) .. '

. (viii) For the Tenth Annual Period, the sum of
One Million Eight Hundred Thousand Dollars and No Cents .

($1,800,000.00), for the Eleventh Annual Period, the

" sum of One Million Eight Hundred Thousand Dollars and

No Cents ($1,800,000.00) and for the Twelfth Annual

Period, the sum of One Million Eight Hundred Thousand

Dollars and No Cents {$1,800,000.00) . ’

(ix) For the Thirteenth Annual Period, the sum of
One Million Nine Hundred-five Thousand Two Hundred Five
Dollars and Forty-four:Cents‘($1,905,205.44).'-

(x) For the Fourteenth Annual Period, the sum of
Two Million One Hundred Thousand Dollars and No Cents
($2,100,000.00) and for the Fifteenth Annual Pericd,
thé sum of Two Million One Hundred Thousand Dollars and
' No Cents ($2,100,000.00). | ' ' o

(xi) For the portion of the Sixteenth Annual -
Period during which this Agreement would be in effect
 if thé. Lessee does not exercise its xight to extend
' this Agreement pursuant to Section 34, below, the sum
.. of One Million Three Hundred Sixty-three Thousand Five
Hundred Sixty-one Dollars and Sixty Cents _
($1,363,561.60), without any proration thereof pursuant
"to any other provision of this Agreement. - '
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{c) If the Permittee exercises its right to extend

this Agreement pursuant to Section 34, below, the Permittee shall
_pay to the Port Authority a Minimum Fee for the privileges

described in this Agreement, separately for each Annual Period
during the Renewal Term, at the annual rates set foxth below, in
arrears, in quarterly installments on January'31, 2015 and on the
last day of each April, July, October and January thereafter, in
each case with respect to the calendar qguarter ending on the last
day of the preceding wonth:

(i) For the portion of the Sixteenth Annual
Period which shall fall during the Renewal Term, the
sum of Seven Hundred Thirty-sik Thousand Four Hundred
Thirty-eight Dollars and Forty Cents ($736,438.40),

. ‘without any proration thereof pursuant to any other
provision of this Agreement.

(ii) For the Seventeenth Annﬁal Period, the sum of
Two Million. One Hundred Thousand Dollars and No Cents
{$2,100,000.00) . ' . o '

(iid) For the Eighteenth Annual’ Period, the
sum of Two Million 7wo Hundred Five Thousand Two
Hundred Five Dollars and Forty-two Cents
($2,205,205.42) . ‘ - y

. (iv) For the Nineteenth Annual Periocd, the sum of
Two Million Four Hundred Thousand Dollars and No Cents
($2,400,000.00), for the Twentieth Annual Period, the
sum of Two Million Four Hundred Thousand Dollars and No
Cents ($2,400,000.00) and for. the Twenty-first Annual
Period, the sum of Two Million Four Hundred Thousand
Dollars and No Cents ($2,400,000.00}. '

{v) For thé Twenty-second Annual Period, the sum
of Two Million Four. Hundréd Thirty-five Thousand Sixty-
eight Dollqrs and Forty-two Cents ($2,435,068.42).

{vi) For the Twenty-third Annual Period, the sum
" of Two Million Five Hundred Thousand. Dollars and No
.Cents .{$2,500,000.00) and for the Twenty-fourth Annual
Period, the sum of Two Million Five Hundred Thousand
Dollars and No Cents (§2,500,000.00}. |

-14-




(vii) For the Twenty-fifth Annual Period, the
sum of Two Million Five Hundred Thirty-five Thousand
Sixty-eight Dollars and Forty-one Cents
($2,535,068.41). '

(viii) For the Twenty-sixth Annual Period, the sum
of One Million Six Hundred Eighty-eight Thousand Two
Hundred Nineteen Dollars and Eighteen Cents
($1,688,219.18), without any proration thereof pursuant
to any other provision of this Agreement.

(d) In the event the Permittee seeks to install
portions of the System at one or more Port Authority Facilities,
or major portions thereof (such as jndividual airport terminals),
during an Annual Period, and the Port Authority has not made
_arrangements with the lessees or other occupants thereof to
permit the Permittee to install the System at such locations, the
Minimum Fee for such Annual Periocd shall be equitably adjusted.

" II. VARIABLE FEE

(a) * The Permittee shall pay to the Port Authority a

. Variable Fee for each Annual Period during the Initial Texm or
the Renewal Term, ad the case may be. The Variable Fee shall be
determined by ascertaining separately for each Annual Period the
amount which is the greater of (i) the Adjusted Gross Receipts
Fee Component or (ii) the Gross Receipts Fee Component and
subtracting from the amount thus determined the Miniwum Fee
payable for. such Annual Period, "including. without limitation,
any applicable proration or equitable adjustment of such Minimum
Fee. No other proration of the Variable Fee ghall be applicable.

(b} (1) The Variable Fee shall be payable in ‘
quarterly installments and computed, at the percentage rates set
. forth below, based on the reasonably determined projection of the
amount to be due for the entire Annual Period prepared by the
Permittee and approved by the Port Authority, such approval not
to be unreasonably withheld, not later than sixty (60) days-prior
to the commencement of each Annual Period:. The Variable Fee.
shall be payable for each Annual Periocd in equal ‘quarterly

installments on the last day of January, April, July and October,
' in each case with respect to the cdlendar quarter ending on the
last day of the immedidtely preceding calendar month (for
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example, the Variable Fee shall be payable on.July 31 for the
calendar quarter April 1 to June 30) and for every calendar
quarter or part thereof thereafter in any Annual Period during
the Initial Term or the Renewal Term as the case may be. '

{i1) within sixty (60) days following the end of
each Annual Period the Permittee shall compute the actual amount
of the Adjusted Gross Receipts Fee Component and the Gross
Receipts Fee Component for the Annual Period and compute the
variable Fée based on the greater of the Adjusted Gross Receipts
Fee Component or the Gross Receipts Fee Components. In the event
the actual Variable FPee shall exceed the total of the quarterly
installments actually paid by the Permittee with respect to .guch
Annual Period, the Permittee shall pay to the Port Authority the
difference between the actual Variable Fee for the preceding
Annual Period and the total of the said gquarterly installments
paid by the Permittee. In the event the total of the said
quarterly installments paid by the Peruittee to the Porxt .
Authority shall exceed the actual Variable Fee for the preceding
Annual Period, the Port Authority shall pay the amount of such.
excess to the Permittee. In either such case, the required
payment shall be made not later than ten (10) businesse days
following the date of. the notice from the Permittee .to the Port. .
Authority setting forth its computation of the actual Variable

Fee for the immediately preceding Annual Period. - -
IITI. ADDITIONAL FEES

(a) In addition to all other fees payable. under this
Agreement, the Permittee shall pay to the Port Authority an
Additional Fee which shall be determined by ascertaining
geparately for each Annual Period the amount determined in
accordance with paragraph (cj below. No proraticn of the
Additional Fee shall be applicable. ' :

(b) The Additional Fee shall be payable, in quarterly
installments ‘and computed at the percentage rates set forth :
below, based on the reasonably determined projection of the
" amount to be due for the entire Annual Period prepared by the
Permittee and approved by the Port Authority, such approval not -
to be unreasonably withheld, .on the last day of each January, ..
April, July and October in each case with respect to the calendar
quarter ending on the last day of the immedidtely preceding
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calendar month (for example, the Additional Fee shall be payable
on July 31 for the calendar gquarter April 1 to June 30) and for
~every such calendar guarter or part thereof thereafter occurring
during the Initial Term or the Renewal Term as the case may be.
In the event the actual Additional Fee shall exceed the total of
the quarterly installments actually paid by the Permittee with
respect to such Annual Period, the Permittee shall pay to the
Port Authority the difference between the actual Additional Fee
for the preceding Annual Period and the total of the said
quarterly installments paid by the Permittee. In the event the
total of the said quarterly installments paid by the Permittee to
the Port Authority shall exceed the actual Additional Fee for the
preceding Annual Period, the Port Authority.shall pay the amount
of such excess to the Permittee. 1In. either such case, the
required payment shall be made not later than ten .{10) business
daya following the date of the notice from the Permittee to the
Port Authority setting forth its computation of the actual
Additional Fee for the immediately preceding Annual Period.

: (c) The Additional Fee for each Annual Period shall be
the sum of: ' . :

(1) Fifty-five percent (55%) of World Trade
Center Towers -and Airports Adjusted Gross Receipts,
plus C : . - .

(1i) Eighty Percent (80%) of Tower Gross
Receipts. - . ‘

IV. MINUTES OF USE (*MOU‘S) CHARGES BY THE. PERMITTEE

The Permittee shall, in addition to.charging Carrier Users
fixed fees for usage of portions of the System, charge each
Carrier User a fee based upon its usage of the System in excess .
of a threshold amount, such fee initially to be established on an
MOU basis, it being understood that such methodology wmay be .
modified with the prior written consent of the Port Authority.
The said fee shall be within the range set forth in the form of
Carrier Agreement attached hereto, hereby made a part hereof and -
marked *Exhibit D,” unless the Port Authority shall consent to a
wmodification thereof. - The Permittee may, on a .fair, reasonable -
‘and ‘non-discriminatory basis, offer Carrier Users an opportunity
to obtain a ‘discounted rate for such MOU’'S on.a pre-paid, “use it
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or lose it,~ basis, subject to the prior written approval of the
Port Authority of a range and structure of discounts, to be

proposed by the Permittee, such approval not to be unreasonably
withheld. |

V. FEE RELATED,DEFINITIONS

*Adjusted Gross Receipts” for each Annual Period shall mean
Gross Receipts less the sum of the following:

. (i) For a management fee:

For the First Annual Period and the Second Annual
Period, the sum of Three Hundred Thousand Dollars and
No Cents ($300,000.00);

For the Third Annual Periocd and each Annual Period
thereafter during the Initial Terwm; the sum set forth-

* above, plus an additional amount equal to the greater'
of: {x) an amount egual to the product cbtained by
myltiplying the sum set forth above by a fraction the
pumerator of which shall be the number of peoints, or

" major fraction thereof, that the Consumer Price Index
published for the December immediately preceding such
"Annual Period has increased over the Corisumer Price
Index published for December, 1999, and the denominator
of which shall be the Consumer Price Index published _
for December, 1999 (the “CPI Adjustment Amount®) or (y)

" the CPI Adjustment Amount determined in accordance with
this subparagraph for the preceding Annual -Pericd.’

For the purposes of this Agreement; the texrm.
“Consumer Price Index” shall mean the Revised Consumer
Price Index for All Urban Consumers (CPI-U), New York-
Northern New Jersey-Long Xsland (NY-NJ-CT), A1l Items,
unadjusted 1982-1984=100 published by the Bureau of &
Labor Statistics of the United States Department of -
Labor. -~ In the event that: (a} the base pericd of 1982~
1984 for the Consumeyr Price Index is at any time

' hereafter changed to any other.period, then the- .

" Consumer Price -Index .for  any calendar month of December,
" used for purposes of this Agreement shall be recomputed
" . accordingly; 6r {b) the Consumer Price Index is not in
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publication at a time when its use is required
hereunder, then the Port Authority shall select and
apply a similarly comparable index in determining the
additional amounts payable pursuant to this
subparagraph (i) and pursuant to subparagraphs (ii) and
(iii), below. : -

(ii) For an administrative and professional fee to
cover (1) customary accounting and legal services, (2)
administrative services, including any expenses associated
with a trustee providing the independent -auditing of minutes
of use by Carrier Users, and (3) other miscellaneous
expenses, including office expenses such as rent, computers
and other supplies: -

For the First Annual Period and the Second Annual
Pericd, the sum of Two Hundred Twenty-five Thousand
Dollars and No Cents ($225,000.00); .

For the Third Annual Period and each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount egual to the. greater
of: (x) the CPI Adjustment Amount or (y) the CPI
Adjustment Amount determined in accordance with
subparagraph (i}, above, for the preceding Annual
Period. ' ' ' :

"(1ii)  For é-réplacehent reserve:

For the First Annual Period and the Second Annual
Period, the sum of One Hundred Thousand Dollars and No
Cents ($100,000.00); '

For the Third Annual Period and each Annual Period
thereafter during the Initial Term, the sum set forth
above, plus an additional amount equal to the greater
of: (x) the CPI Adjustment Amount or (y) the CPI

- Adjustment Amount determined in accordance with
subparagraph (i), above, for the preceding Annual -
Period. Any unexpended replacement reserve shall
constitute Gross Receipts during the Annual Period in
which this Agreement expires or is sooner terminated.
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{iv) The annual amortization, over the Imitial Term,
of amounts paid by the Permittee in connection with its
acquisition of rights of access and use, as approved by the
Port Authority, pursuant co Section 6{(b) of this Agreement.

- (v) Amounts paid by the Permittee in each Annual
Period for debt service (but not including debt service on
any ®Non-Recurring Capital Amounts,” as hereinafter '
defined), provided however that in no event shall the total
amount of the principal of the debt on which the debt
service qualifies for a deduction under this .clause (v)
‘exceed the sum of Three Million Five Hundred Thousand
Dollars and No Cents ($3,500,000.00) and the interest rate

~ on such debt shall be not greater than twelve percent (12%)
‘per annum or such lower annual rate obtained by the
Permittee. '

(vi) 2amounts paid by the Permittee in each Annual

Period to unaffiliated third parties (unless othexwise
consented to by the Port Authority) for engineering services

¥= in connection with the Inmitial System Construction Work '
(during the First and Second Annual Periods only), System
maintenance, monitoring, £iber optic carriage and insurance,
all to parties and under agreements approved by the Port
Authority. ' e

Avii) For transaction costs associated with the
negotiation and execution of 'this Agreement, for the First
Annual Period, only, the sum of One Million Dollars and No
Cents ($1,000,000.00). '

In the event the expiration of the Initial Term or the
Renewal Term, as the case may be, shall occur on a day other than
last day of an Annual Period, the amounts to be deducted from
"Gross Receipts in subparagraphs . (1), (ii), (iii) and (iv), above,
shall be prorated on a daily basis. ’

‘«Adjusted Gross Receipts Fee Component” ghall mean:

- .{1) -Fox each Ahﬁﬁél Befiod aufing the Initial
Term: Fifty Percent (50%) of Adjusted Gross Receipts.

(2$ 'For the Fifteenth Ahnualsﬁeriod_{the Annual
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Period during which the Renewal Term occurs): Fifty-
three and one-half Percent ({53.5%) of Adjusted Gross
Receipts.

{3) For each Annual Period thereafter occurring
during the Renewal Term: Sixty Percent (60%) of
Adjusted Gross Receipts.

_ “annual Period” shall mean one calendar year commencing
on January 1 and ending on December 31. The period from the
Commencement Date to the next occurring December 31 shall be the
First Annual Period and the next Annual Period from January 1 to
December 31 shall be the Second Annual Period and so forth..

"Gross Receipts* shall mean all monies :received or. .
receivable (unless and until any amount is deemed to be
uncollectible in accordance with generally accepted accounting
principles) by the Permittee for sales made or services rendered

- through the System including without liwmitation for the

transmission of communications signals origimating on, .
terminating on or carried through any portion of the System.
Gross Receipts shall include all revenues (but not debt incurxed-
by the Permittee) except for any sums collected and paid out for
any sales tax, direct excise tax or other gimilar tax or any
governmental or regulatory fees or any other pass-through or
ancillary fees that the Permittee is required by law to collect
and upon which the Permittee derives no revenue or profit. Gross
Receipts shall not include Tower Gross Receipts or World Trade
Center Towers and Airports Gross Receipts, nor ghall Gross _
Receipts. include (a) “entrance fees” paid by Carrier Users in an
amount not to exceed $500,000.00 per Carrier User, or (b} any
other non-recurring paywments made by Carrier Usexs to the
Permittee that are (i) properly allocable, with the concurrence
of the Port Authority, to the capital construction of portions of
‘the System, (ii) are in addition to sums otherwise .due to the
Permittee from the Carrier Users for the use of the System and .
(11i) are expended by the Permittee prior to the end of the
second Annual Period following the Annual Period im which such
"payments are made  (such amounts being herein referred to as “Non-
Recurring Capital Amounts”). Any such payments to-the Permittee
not so expended by the Permittee shall be deemed Gross Receipts .
in the Annual Period immediately following the expiration of such.
second Annual Period.




*Gross Receipts Fee Component” shall mean:
(i) For each Annual Period during the Initial Term:

. (1) For the First Annual Period, the Second
Annual Period and the Third Annual Period: Zero Percent
{0%¥) of Gross Receipts. '

(2) For the Fourth Annual Period, the Fifth
 Annual Period and the Sixth Annual Period: Fifteen
Percent (15%)of Gross Receipts. '

. (3) For the Seventh Annual Period, the Eighth
Annual Period and the Ninth Annual Period: Eighteen
Percent (18%) of Gross Receipts.

(4)  For the Tenth Annual Period, the Eleventh
Annual Period, the Twelfth Annual Period and the
Thirteenth Annual Period: Twenty Percent (20%) of Gross
Receipts. : ‘ .

{(5) _For the Fourteenth Annual Period, the
Fifteenth Annual Period, the Sixteenth Annual Period
and each Annual Period thereafter through the
expiration date of this Agreement, if this Agreement is
not extended pursuant to. Section 34 below: Twenty-five
percent (25%) of Gross Receipta. R

'(ii) -For each Annual Periodiduring the Renewal Term:

(1} For-the.SixteEnth Annual Pericd, the
Seventeenth Annual Period and the Eighteenth Annual
Period: Twenty-five Percent (25%) of Gross Recelipts.

(2) 'For the Nineteenth Annual Period, the
Twentieth Annual Period, the Twénty-first Annual
Period, the Twenty-second Annual Peried, the Twenty-
third Annual Period, the Twenty-fourth Annual Period,
the Twenty-fifth Annual Period,.the Twenty-sixth Annual
. period-and each Annual Period thereafter, through the
expiration date of this Agreement: Thixty Percent (30%)
."of 'Gross :Receipts. - ‘ -




“Tower Gross Recelpts” shall mean all monies received
Or receivable (unless and until any amount is deemed to be
uncellectible in accordance with generally accepted accounting
principles) by the Permittee for the mounting or use of antennas
which do not comprise any part of the System on Ancillary Towers
or existing towers. Tower Gross Receipts shall include all
revenues from the mounting or use of antennas as aforesaid except
for any sums collected and paid out for any sales tax, direct
excise tax, real estate tax, personal property tax or other
similar tax or any governmental or regulatory fees or any other
rass-through or ancillary fees that the Permittee is required by
law to collect and upon which the Permittee dexrives no revenue or
profit. Tower Gross Receipts shall not include wmonies received
by the Permittee at any time in connection with antennas which
are installed on a tower within thirty (30) days after the
completion of construction of such tower by the Permittee; wmonies
received in connection with such antennas shall instead be Gross
Receipts.

*World Trade Center Towers and Airports Gross Receipts”
shall mean all monies received or receivable in an Amnnual Period
(unless and until any amount is deemed to be uncollectible in
accordance with generally accepted actounting principles) by the

-Pexmittee for the use, by all specialized wireless

~ telecommunications service carriers offering telecommunications
-~gervices to end user customers using wmobilée, portable or fixed
wireless devices in offices and nearby areas at the Port
Authority World Trade Center Towers and in the terminals at the
Airports; of the in-building fiber optic backbone facility to be
installed by the Permittee, pursuant to the provisions of
paragraph (d) of Section 2, in the World Trade Center Towers

. (excluding the shopping concourse and PATH Station levels) and in
the terminals at the Airports. World Trade Center Towers and
Airports Gross Receipts shall include all revenues from ‘the use

. of the in-building fiber optic backbone facility as aforesaid
except for any sums collected and paid out for any sales tax,
direct excise tax, real estate tax, personal property tax or-
other - s;mllar tax or any governmental or regulatory fees or any .
other pass-through or ancillary fees that the Permittee .is _
" required by law to collect and upon which the Permittee derives.
no revenua oxr profit.. :




»World Trade Center Towers and Airports Adjusted Gross
Receipts® shall mean, for each Annual Period, World Trade Center
Towers and Airports Gross Receipts reduced by the sum of: (i)
Five Percent (5%) of World Trade Center Towexrs and Airports Gross
Receipts for such Annual Period (which represents an allowance
for administrative costs), (ii) the annual amortization, over the
remainder of the Initial Term, of capital expenditures not
financed by debt and made by the Permittee for the purposes set
forth in clause (iii), below, and (iii) the amounts of principal
and interest due and payable by the Permittee during such Annual
Period that are properly allocable to debt incurred by the
Permittee for the installation by the Permittee of an in-building
fiberioptic backbone facility in the World Trade Center Towers
and in the terminals at the Airports, for use by all specialized
wireless telecommunications service carriers offering
telecommunications services to end user customers using mobile,
_portable or fixed wireless devices in offices and nearby areas at
the Port Authority World Trade Center Towers (excluding the .
shopping concourse and PATH Station levels) and in the terminals
at the Airports. ' ' ' -

Section 6. Leases of Facilities

(a) The Permittee hereby acknowledges that certain of
the Facilities operated by the Port Authority are ‘leased by the
Port Authority from third parties and that the permission granted
. hereunder with respect to any such Facility shall 'in any event
terminate with the expiration or termination of the Port
Authority’s lease for such Facility. The Port Authority has
- delivered to the Periiittee true and correct copies of an
agreement with the City of New York for the lease of John F.
Kennedy International Airport and an agreement with the City of
Newark for the lease of Newark International Airport. .

(b) . In the event the lease or other agreement pursuant
to which the Port Authority operates one or more of the Port.
Authority Facilities is terminated or expires, title to and...
ownership of the portion or porticns of the System located at -
such Port Authority Facility shall thereupon vest.in the
Permittee without any further -act or deed by - the -Permittee. : Upon
such termination or expiration, the Minimum Fee -shall be . .: .
equitably abated. If the Port Authority reacquires a leasehold
interest in, a right to coperate or manage, O title to or '
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ownership of such Port Authority Facility after such termination
or expiration, and provided the System is then operable or can be
made operable by the Permittee within twelve (12) wmonths after
such reacquisition, then this Agreement, and the Permittee’s and
the Port Authority’s rights and cbligations thereunder, shall be
reinstated with respect to such Port Authority Facility for the
balance of the Term without any further action or deed by the
Permittee.

(c) (i) The Permittee hereby further acknowledges
that portions of the Facilities where System Operations may occur
are now or in the future may be under lease or permit from the
Port Authority to third parties for their occupancy and use and
~ that the Permittee, by independent arrangement with such third
parties, shall use commercially reasonable efforts to acquire the
right or rights of access and use in such areas as are necessary
for System Operations in instances in which such rights of access
_and use are not reserved to the Port Authority under the terms of
- such leagses or permits, and as a component of such independent
arrangements, the Permittee must use commercially reasonable
efforts to arrange with such third parties for the supply to. the
Permittee of the facilities, utilities and services it may ‘
require for use in connection with System Operations, including -
without limitation and without limiting the applicability of
_Section 7, below, the installation of any telecommunications,
electrical or other wires, conduits, ducts and pipes.

(ii) The Port Authority has made and hereby makes
no representation or warranty as to the location, size, adequacy,
suitability or availability of any facilities, utilities or '
services to be used by the Permittee in the exercise of its
privileges under this Agreement. To -the best of the: Port
Authority’s knowledge as of the date of the execution of this
Agreement, no waterial restrictions on the Permittee’s access to
or use of those portions of the Port Authority Facilities where
the System is proposed to be installed by the Permittee, a8
described in the Summary Basis of Design attached hereto as
Exhibit B, are contained in any lease or permit from the Port -,
Authority to any third party except for the interior and the
exterior of the passenger terminals at each Airport (it being
understood and agreed that for.purposes hereof, .the Port '
Authority’s knowledge consists solely of the actual knowledge
following due inquiry, of those.Port Authority employees having
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primary responsibility for the implementation of the Port
Authority’s obligations under this Agreement). Upon the request
of the Permittee, the Port Authority will use commercially
reasonable efforts to identify to the Permittee representatives
of third parties with whom the Permittee may discuss independent
- arrangements for the rights of access to and use of those
portions of the Port Authority Facilities where System Operations
may occur that are under lease or permit to such third parties,
The Port Authority will use commercially reasonable efforts to
assist the Permittee in the Permittee's efforts to obtain the
rights of access and use as described above, and in connection
therewith and as an accommodation to the Permittee, will not
require, and will use commercially reasonable efforts to ensure
that such third parties will not require, the Permittee to pay
any fees or charges to such third parties as a condition to
obtaining such rights of access and use. The Port Authority
shall reimburse the Permittee for .any such fees or charges that
are reasonably paid by the Permittee following consultation with
the Port Authority. | -

‘-

(iii) In the event of the expiration or earlier
termination of any independent arrangement between the Permittee
and a third party providing for rights of access and use to those
portions of Port Authority Facilities where System Operations may
occur, the privilege granted under this Agreement shall be
suspended with respect to the areas covered by such independent
arrangement until a new independent arrangement can be
established and the Minimum Fee shall be equitably adjusted as
provided in Section 5 I.{(d). In the event of any inconsistency
.between the terms of any sich independent arrangement with a
third:party, as aforesaid, and the terms of this Agreement, the
terms of this Agreement shall control. The Port Authority shall
use commercially reasonable efforts to reserve to itself for the
benefit of the Permittee any right of access or use under the
terms of any lease entered into with, or permit issued to, any .

’ third'party, . : o : -

Section 7. a.;lns;allggigg Work -

(a)  The Permittee shall perform, at.its.sole cost and
expense, all installation work required to prepare-each Port . .
Authority Facility where the Permittee is to conduct System .. .
Operations for the Permittee's operations, including installing.

-26-




all transmitters, receivers, cables and other equipment and the
construction ¢f all associated improvements appurtenant to the
operation of the System, provided however that the Permittee
shall have no obligations with respect to the installation of

" proprietary base station equipment for the exclusive use of.
individual Carrier Users, as provided in the Carrier Agreement
(the work described in this Section being hereinafter referred
to, separately with respect to each Port Authority FacxlltY. as
the “Initial System Construction Work").

(b) (i) The Permittee shall be responsible at its
sole expense for retaining all architectural, engineering and
other technical consultants and services as may-be directed by
the Port Authority and for developing, -completing and submitting
procedures for the installation of all equipment-and. the -
construction of all improvements appurtenant to the operation of
the System. Prior to retaining any architect, professional
engineer or other technical comsultant in connection with the
Initial System Construction Work the name or names of said
architect, professional engineer or other technical consultant
shall be submitted to the Port Authority for its approval. The
_ Port Authority shall have the right to disapprove any architect,
. professional engineer or other technical consultant who may be
unacceptable to it. The Port Authority shall approve in advance
the Permittee’s contract with each such architect, professiocnal
engineer or other technical consultant. The Port Authority
hereby approves any retention by the Permittee of Andrew .
Corporation, RCC Consultants, LGC Wireless and Allen Telecom

(ii) (1) Prior to the commencement of .any Initial
System Constructlon Work at any Port Authority Facility, the
Permittee shall submit to the Port Authority for its. approval a
Tenant Alteration Application (hereinafter, - “Construction -
Application®), .in the form supplied by the Port Authority, and
containing such terms and conditions as the Port Authority wmay
include, setting forth in detail by appropriate plans and
specifications the Initial System Construction Work the Permittee
proposes to perform at such Port Authority Facility and the
manner of and time periods for performing such work. The data to
be supplied by the Permittee shall identify separately each of
the items constituting the Initial System Construction Work and
shall describe in detail the improvements, fixtures, equipment,
and systems to be installed by the Permittee. The plans and
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specifications to be submitted by the Permittee shall be in
sufficient detail for a contractor to perform the Initial System
Construction Work and shall bear the seal of a qualified
architect or professional engineer who shall be responsible for
the administration of the Initial System Construction Work in
accordance with the Port Authority's requirements. The Permittee
may submit a single Construction Application for each Port
Authority Facility. Rlternatively, the Permittee may submit one
or more separate Construction Applications comprising only a
portion of the Initial Systew Construction Work at such Port
Authority Facility. All Construction Applications shall be
submitted in compliance with the requirements set forth above in
this paragraph. Any Construction Application that covers less
than-an entire Port Authority Facility shall cover an integrated.
functional portion of the Initial System Construction Work at:
such Port Authority Facility which, when complete, will function
to provide service to Carrier Users and the public without being
‘dependent on any other portion of the Initial System Constxruction
‘Work not vet completed. ''The Permittee may subnit a Construction
Application covering a portion of the Initial System Construction
Work which the Port Authority shall have  approved by pxior
written notice to the Permittee as eligible for inclusicn in a

separate Construction Application. 1In connection with the .review ..

by the Port Authority of the Permittee’s submissions under this
Section, the Permittee shall subwmit to the Port Authority, at the
Port Authority's request, such additional data, detail or :
information as the Port Authority may require for such review.
Following the Port Authority's receipt of the Permittee's
Construction Application, the Port Authority shall give its
written approval or rejection thereof, or-shall request such
modifications thereto as the Port Authority may find necessary or
appropriate. The Permittee shall not engage any contractoxr or
permit the use of any subcontractor unless and until each euch
contractor or subcontractor, and the contract such contractor or
subcontractor is operating'undef, have been approved by the Port
Authority. The Permittee shall include jn any such contract or
subcontract such provisions as are required pursuant to the
provisions of this Agreement and the Construction Application
approved by the Port Authority, including, without limitation
thereto, provisions regarding labor harmony. . The Permittee has
engaged Andrew Corporation and LGC Wireless Inc. as ite . . .
contractors, and the Port Authority-hereby approves such . -
engagement. The Port Authority hereby approves for retention by
such contractors, ae subcontractors, the following firms: None
Listed). ' ' .
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(2) The Port Authority shall review each
Construction Application and all plans and specifications
submitted by the Permittee therewith and will furnish its
comments regarding the same to the Permittee within twenty (20)
business days after its receipt thereof. The Port Authority will
review and comment on any corrected, modified or amended plans
and specifications resubmitted to the Port Authority by the
Permittee within fifteen (15) business days after receipt of any
such resubmission. The total of the number of business days
actually required by the Port Aunthority for the review of all
submissions and resubmissions of the Permittee’s Construction
Applications and plans and specifications for the Initial System
Construction Work and the total of the -number of business days
allocated in the first two sentences of this paragraph to each
separate Construction Application computed for all such reviews
of the Permittee’s submissions and resubmissions of all
Construction Applications and plans and specifications for the
Initial System Construction Work shall be separately ascertained
- and each of such total nuwber of business days shall be used in
determining whether the Permittee is entitled to z credit against
its payment obligations under this Agreement, as provided for in
subparagraph (g) (iii), below. ‘ ‘

{(iii) (1} The Permittee hereby assumes the
‘risk of loss or damage to all of the Initial System Construction
Work prior to the completion thereof and the risk of loss ox
damage . to all property of the Port Authority. its lessees and
permittees arising out of or in connection with the Initial
System Construction Work. In the event of any such.loss or
damage, the Permittee shall ‘forthwith.repair, xeplace and wake
good the Initial System Construction ‘Work and. the property of the
Port Authority, its lessees and permittees. ‘The Permittee shall,
and shall require each of its contractors to indemnify the Port
Authority and its Commissioners, officers, agents and’ employees
from and against all claims and demands, just or unjust, by third
persons {including the Commissioners, officers, agents and .
employees of the Port Authority) against the Port Authority and
its Commissioners, officers, agents and employees, arising or
alleged to arise out of the performance of the Initial System
. Construction Work or based upon any of the risks assumed by the
Permittee in this Agreement or any breach hereof, and for all
loss and expense incurred by it and by them in the defense,
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settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for personal injury or for
property damage, direct or consequential, whether they arise from
acts or omissions of the Permittee, any contractors of the '
Permittee, the Port Authority, third persons, or from acts of God
or the public enemy, or otherwise, excepting only claims and
demands which result solely from the gross negligence oxr willful
misconduct of the Port Authority subsequent to commencement of
the Initial System Construction Work; provided however, the
Permittee shall not be required to indemnify the Port Authority
where indemnity would be precluded by Section 5-322.1 of the
General Obligations Law of the State of New York. The Permittee
shall-cause each such contractor and subcontractor to obtain and
maintain in force such insurance coverage and performance bonds
as the Port Authority may specify, including, without limitationm,
a contractual liability endorsement to cover the indemnity =
obligations assumed by the Permittee pursuant to the provisions
of this Section.

(2) If so directed, the Permittee shall
at its own expense defend any suit based upon any c¢laim or demand
described in subparagraph (1) above (even if such suit, claim or
demand is groundlesg, false or fraudulent), and in handling such
it shall not, without obtaining express advance permission from
the General Counsel of the Port BAuthority, raise any defense
involving in any way the jurisdiction of the tribunal over the
person of the Port Authority, the immunity of the Port Authority,
its Commissioners, officers, agents or employees, the- .
governmental nature of the port “Authority or the provision of any
statutes respecting suits against the Port Authority. The
Permittee shall not be liable for any fees and expenses of
separate counsel representing the Port Authority, other than the
reasonable costs of investigation. The Permittee shall not be
liable for any settlement of any action, proceeding or suit,
which settlement is effected by the Port Authority withput'the_
prior written consent of the Permittee, which shall not be -
unreasonably withheld. If the Permittee shall not grant its _
consent asg provided above, such action, proceeding or suit shall
thereafter be defended by the Permittee, at its sole cost and
expense, subject to the limitations set .forth above in this
subparagraph (2). - ‘ -
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(iv) The Initial System Construction Work shall
be performed by the Permittee in accordance with the Construction
Application and final plans and specifications approved by the
Port Authority, shall be subject to inspection by the Port
Authority during the progress of the Initial System Construction
Work and after the completion thereof, and the Permittee shall
upon direction from the Port Authority to do so, stop the
performance of any portion of the Initial System Construction
Work which is not being performed in accordance with the above
and redo or replace at its own expense any Initial System
Construction Work not done in accordance therewith. . The
Permittee shall also supply the Port Authority with *as-built”
drawings in such form and number as are reasonably requested by
the Port Authority and the Permittee .shall keep said drawings
current during the Term. No changes or modifications to any
‘Initial System Construction Work shall be made without the prior
consent of the Port Authority.

(v} Any dispute between the Port Authority and
the Permittee regarding whether or not any Construction
Application submitted by the Permittee should be approved by the
Port Authority, shall be handled pursuant to Section 26 of this
Agreement.. ‘ .

(vi) The Permittee shall pay or cause to be paid
. all claims lawfully made against it by its contractors,
subcontractors, material suppliers and workers, and all claims
lawfully made against it by other third persons arising out of or
in connection with or because of the performance of the Initial
System Construction Work, and.shall. cause its contractors and
subcontractors to pay all such claims lawfully. made: against them,
provided, however, that nothing:herein..contained shall be
construed to limit the right of the Permittee to contest any
claim of a contractor, subcontractor, material supplier or workex
or other person and no such claim.shall be considered to be an
obligation of the Permittee within the meaning of this Section
unless and until the same shall have been finally adjudicated.
The Permittee shall use. commercially reasonable efforts to.
resolve any such claims and shall keep the Port Authority fully
informed of its actions with respect thereto. - Without limiting

- the generality of the foregoing, all of -the Permittee’s
construction contracts shall provide as follows: ®"If (1) the
Contractor fails to perform any of its obllgations under this
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Contract, including its obligation to pay any claims lawfully
made against it by any material supplier, subcontractor, worker
or any other third person which arises out of or in connection
with the performance of this Contract, (2} any claim (just or
unjust) which arises out of or in connection with this Contract
is made against the Permittee, or (3) any subcontractor under
this Contract fails to pay any claims lawfully made against it by
any material supplier, subcontractor, worker or any other third
person which arise out of or in connection with this Contract or
if in the Permittee‘s opinion any of the aforesaid contingencies
is likely to arise, then the Permittee shall have the right, in
its discretion, to withhold out of any payment (final or
otherwise and even though such payments have already been ..
certified as due) such sums as the Permittee may deem ample to -
protect it against delay or loss or to assume the payment of just
claims of third persons, and to apply such sums as the Permittee
may deem proper to secure such protection or to satisfy such
claims. All sums so applied shall be deducted from the .

- Contractor’s compensation. Omission by the Permittee to withhold
out . of any payment, final or otherwise, a sum for any of the
above contingencies, even though such contingency has occurred at
the time of payment, shall not be deemed to indicate that the
Permittee does not intend to exercise its right with respect to
such contingency. Neither the above provisions for the rights of
‘the Permittee to withhold and apply monies nor any exerxcise or
attempted exercise of, or omission to exercise, such right by the
Permittee shall create any obligation of any kind to such
material suppliers, subcontractors, workers or other third
persons. Until actual payment is made to the Contractor, ite
right to any amount to be paid under this Contract {even though
such ;payments have already been certified as due) shall be
subordinate to the rights of the Permittee under this provision.”

{(c) (i) The Permitteée sghall not commence any Initial
System Construction Work prior to the Commencement pate and until
the Construction Application and plans and specifications
.covering such work, have been finally approved by the Port .
Authority. The Permittee recognizes that its obligation to pay
fees, including, without limitation, thé Minimum Fee, provided,
"for in this Agreement shall commence on the Commencement Date . .
even though the Initial System Construction Work has not yet then
been commenced or completed. . - ' : .




(ii) ‘Construction Application(s) for the Initial
System Construction Work at each of the Holland and Lincoln
tunnels shall be submitted to the Port Authority within sixty
(60) days following execution of this Agreement. Comstruction
Application{s) for the Initial System Construction Work at each
of John F. Kennedy International Airport, LaGuardia Airport and
Newark International Airport shall be submitted to the Poxt
Authority within twelve (12) months following execution of this
Agreement. The Permittee shall commence the performance of the
Initial System Construction Work at each Basic Port Authority
Facility within thirty (30) days fdllowing the approval of the
Construction Application with respect to -each such Basic Port
Authority Facility and shall diligently pursue the completion of
such Initial System Construction Work.' The. Initizl..System

" Construction Work at the Basic Port Authority Facilities shall be
completed as follows (subject to extension for causes oOr °

. conditions beyond the control of the Pexrmittee): (A) with respect
to the Holland and Lincoln tunnels, the Initial System
.Construction Work shall be completed within six (6} months
following execution of this Agreement, (B) with respect to John .
F. Kennedy International Airport, LaGuardia Airport and Newark
International Airport, the Initial System Construction Work shall
be completed within eighteen (18} months following execution of
this Agreement, subject to the Permittee’s inability to obtain
.such access to the Basic Port Authority Facilities as is
ynecessary to perform the Basic Port Authority Facilities
Construction Work and to major airport terminal construction
plans, and (C) with respect to construction work performed at any
Additional Port Authority Facilities, within two (2) years
following a bona fide commitment by one Cellular Carriexr User and
one PCS Carrier User with respéct to -any such Additional Port
Authority Facility, providedxhowever"that:thexpe;mintee,shall
install the System in all or part of PATH's subterranean or -

. enclosed rail transit tubes (as distinguished from its rail
transit lines running in open areas at ground level and all
portions of its passenger stations) within two (2) years
following the date when one or moxe Carrier Users: (i) have
requested to use the System in all or part of the -aforesaid. PATH
€acilities and (ii) have agreed to pay or provide for .the paywent
of all of the costs of constructing the System in-all or the
portion of the aforesaid PATH facilities in which the System:is
to be constructed, such installation obligation to pertain only
to that part of the PATH facilities requested by.such Carrier
Users. ' :
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(d) The Permittee shall be golely responsible for the
plans and specifications used by it and for the adequacy or
sufficiency of such plans and specifications, and all the
improvements, fixtures, and equipment depicted thereon or covered
thereby, regardless of the consent thereto or approval thereof by
the Port Authority or the incorporation therein of any Port
Authority requirements or recommendations. Nothing contained in
any approval hereunder shall constitute a determination or
indication by the Port Authority that the Permittee has complied
with the applicable governmental rules, ordinances, enactments,
resolutions, rules and orders, including but not limited to,
those of the City of New York or the City of Newark which may
pertain to the work to be performed. The Port Authority shall
have-no obligation or liability in connection with the o
performance of any of the Initial System Construction Work or for
the contracts for the performance thereof entered into by the
Permittee. The Permittee hereby releases and discharges the Port
" Authority, its Commissioners, officers, representatives and
employees of and from any and all liability, claims for damages
or losses of any kind, whether legal -or egquitable, or from any
action or cause of action arising out of or in connection with
the performance of any of the Initial System Construction Work
pursuant to the contracts between the Permittee and its o
contractors except for any of the foregoing caused solely by the
- gross negligence or willful misconduct of the Port Authority.

The Pérmittee shall use commercially reasonable efforts to make
arrangements for the extension of all warranties extended or
‘available to the Permittee in connection with the aforesaid work
to the Port Authority as well. '

i "{e}) As between the Permittee and the Port Authority,
the -Port Authority shall be and remain responsible for the clean-
up, removal and disposal, response or rewmediation of any and all
. Hazardous Substances which were not placed at a Port Authority
Facility by the Permittee or its officers, employees, guests,
invitees and other representatives which could subject any Person
to liability for costs of cleanup, removal, response or
. remediation under any Environmental Laws; provided howevex, the
Port.  Authority.shall have the right to, direct the Permittee to’
alter the location -of any Initial System Construction Work or
otherwise modify.the plans and specifications for any Initial
System’ Construction Work in order to investigate the need for any
clean-up, removal and disposal, response or remediation. The
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Permittee shall consult with the Port Authority prior to
preparing its plans and specifications to minimize any
disturbance to any Hazardous Substance.

(i1) The Permittee shall promptly advise the Port
Authority of any environmental findings by the Permittee during
the performance of the Initial System Construction Work which
suggest that any Hazardous Substance has been or may be disturbed
by the performance of the Initial System Construction Work. The
Port Authority shall have the right to direct the Permittee to
stop the performance of the Initial System Construction Woxk at
any location where it is reasonably expected such work will
disturb any Hazardous Substance.. - The.Port Authority shall
thereafter promptly commence the performance of any-. appropriate
environmental testing at such location.  The. Port.Authority and
the Permittee shall promptly discuss appropriate modifications to
the Initial-System Construction Work as provided in subparagraph
(i) , above. :

(iii) As between the Permittee and the Port

Authority, the Permittee shall be responsible for the clean-up,
removal and disposal, response or remediation of any and all
_Hazardous Substances which could subject any Person to- iiability-------
for costs of clean-up, removal, response or remediation undexr any
Environmental Laws and which arise out of or result from (1} the
use or occupancy of the System by the Permittee-or its officers,
employees, guests, invitees, contradctors and other _
representatives, or (2) -any acts or omissions of the Permittee or
any of the aforesaid in comnection with the System; provided that
the Permittee shall not be responsible under this subparagraph
. (1ii) with respect to any Hazardous Substances to the extent the
Port Authority is responsible. for. such. Hazardous Substances under
subparagraph (i) above.

(£) The Permittee understands that there may be other
communications and utility lines and conduits located on or under
portions of one or more Port Authority Facilities where the
Permittee will operate the System. The Port Authority will use
commercially reasonable efforts to make available to the
Permittee its records to the extent the same are available in an
effort to identify to the Permittee the location of such _
communication and utility lines which may interfere with the .
Initia) System Construction Work proposed by the Permittee. ~The
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Port Authority hereby disclaims any warranty or representation
the Permittee that such records are accurate. The Permittee

' agrees to design the Initial System Construction Woxk so as to
eliminate -or minimize the need for relocation of any such
communications and utility lines. If such design cannot be
performed in accordance with Prudent Engineering and Operating
Practice, the Permittee shall relocate and reinstall such
communications and utility lines and conduits as necessary in
connection with the Initial System Construction Work and restore
all affected areas in accordance with all the terms and -
provisions of this Section.

z {g) {i) Upon completion of the Initial System
Construction Work at each Port Authority Facility, the Permittee
shall supply the Port Authority with a cextificate signeéd by a
responsible officer of the Permittee and by the architect or
engineer who sealed the Permittee's plans pursuant to the _
provisions of this Section, certifying that all of the Initial
System Construction Work has been performed in accordance with
the approved plans and specifications covering such work, in
accordance with the provisions of this Agreement and in
_compliance with all applicable laws, ordinances, governmental

" rules, regulations and oxrders. ' The Port Authority will inspect
the Initial System Comstruction Work at such Port Authority
Facility and if the same has been completed as certified by the
Permittee and the Permittee’s architect or engineer, the Port
Authority shall deliver a certificate to such effect to the
Permittee within twenty (20) business days following -the Port
Authority’s receipt of such certification, subject to the
condition that all risks thereafter with regpect to the
construction and installation of the Initial System’Cdnstruction
Work*and any liability therefor for negligence or other reason
ghall be borne by the Permittee. The Permittee shall not use or .
permit the use of the Initial System Construction Work for the

" purposes set forth in this Agreement until such certificate is .
received from Port. Authority. -

(ii) The Permittee may wish to utilize a portion
or portions of the System at.a Port Authority Facility prior to
‘the issuance ‘by the Port Authority of the certificate referred to
in subparagraph (i) ‘above. In addition to, and -without affecting
the obligations of the Permittee iunder the aforesaid o

 subparagraph, when a portion of the Initial‘8ystem-cons;ruction
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Work at a Port Authority Facility covered by a Construction
Application pursuant to subparagraph (b) (iii), above, is
substantially completed and is properly usable, the Permittee may
advise the Port RAuthority to such effect and may deliver to the
Port Authority a certificate of an authorized officer of the
Permittee and of the Permittee's architect or engineer certifying
that such portion of the Initial System Construction Work at a
Port Authority Facility has been constructed strictly in
accordance with the approved plans and specifications and the
provisions of this Agreement and in compliance with all
applicable laws, ordinances and governmental rules, regulations
and orders and specifying that such portion of the Initial System
Construction Work at such Port Authority Facility can be properly
used and that the Permittee desires such use-even though_thé‘
Initial System Construction Work has not been completed.
Thereafter, said portion of the Initial System Construction Work
will be inspected by the Port Authority and if the same has been
completed as specified by the Permittee, the Port Authority will,
within fifteen (15) business days following its receipt of the
certificates of the Permittee and the Permittee’s architect or
engineer, deliver a certificate of the Port Authority to the
Permittee with respect to each such portion of the Initial System
Constyuction Work permitting the use of such portion of the
System for the purposes set forth in this Agreement, subject to
-the condition that all xisks thereafter in comnection with the
_ construction and installation of the same and any liability
therefor for negligence or other reason shall be borne by the
Permittee. ' :

{dii) The total number of businegs days
actually required by the Port Authority for the inspection of the
completed Initial System Construction Work at each Port Authority
Facility and the delivery of its certificate, as described in
subparagraphs (g) (i) and (g) {ii), above, shall be added to the
total number of business days actually required by the Port
Authority for the review of all submissions and resubmissions of
all Construction Applications and plans and specifications as
ascertained in accordance with the provisions of subparagraph
(b) (i) {2} of this Section 7. The total number of business days
allocated to all reviews of the Permittee’s submissions and '
resubmissions of all Construction Applications and plans and
specifications shall be added to the twenty (20) business days
provided for all the Port Authority’s inspections of the
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completed Initial System Construction Work and the delivery of
its certificate. °In the event the total number of business days
actually required by the Port Authority for all of the review,
inspection and certification obligations described in
subparagraphs {b) (ii) (2) and (g} (i) and (g) (ii), above, exceeds
the total number of business days allocated for the performance
of all such obligations, then the Permittee shall be entitled to
a credit against its payment obligations next becoming due under
this Agreement at the rate of Three Thousand Five Hundred Dollars
and No Cents ($3,500.00) for each such exceas business day.*

(iv) The .determination provided for in .
subparagraph (g) (iii), above, shall be made once, only, effective
as of the fifth anniversary of the date of execution of this
Agreement, and delays thereafter occurring shall not be taken
into consideration.in making such determinatjon. '

(h) Except as otherwise provided in the Carrier
Agreement, with respect to equipment owned by Carrier Users,
title to all fixtures and equipment {as defined in the NYUCC)
forming a part of the System shall immediately vest in the Port
Authority upon the first to occur of affixation to any Port
BAuthority Facility ox the first use of such items in System
Operations. The Pexrmittee shall have the right to install
. replacements for, and to modify or repair, any or all of the
foregoing fixtures and equipment forming a part of the System.
Title to such replacements shall vest in the Port Authority in
the manner provided above. Title to the fixtures and equipment“
so replaced shall pass to the Pexrmittee. Title to System
software licenses, equipment warranties and service coatractse, to
the extent thé terms under which the Permittee has obtained: the
same permit title therein to be transferred to the Port
Authority, shall vest in the Port Authority upon the execution
thereof or at the first possible time thereafter as title thereto
may vest in the Port Authority. K Title to all other assets
forming a part of the System, including all intangible assets,
shall remain vested in the Permittee. The Permittee shall
promptly execute and deliver bills of. sale and all other '
documents necessary or convenient in order to evidence the
transfer of title to the Port Authority of all the items .
mentioned in this paragraph. 'The Port Authority hereby.grante to
the Permittee an exclusive right to use all parts of the System
 to which title is being conveyed to the.Port Authority pursuant,
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to this paragraph, which use shall be in the manner permitted by
this Agreement. This right to use shall commence upon the
vesting of title to the Port Authority as hereinabove provided
and shall continue throughout the Term.

(1) without limiting any of the terms and conditions
of this Agreement, the Permittee understands and agrees that it
shall put into effect prior to the commencement of any Initial
System Construction Work (i) an affirmative action program and
Minority Business Enterprise (*MBE”) program and (ii)} a Women-
owned Business Enterprise ("WBE”) program in accordance with the
provisions of Schedule E, attached hereto and hereby made a part
heredE. The provisions of said Schedule E shall be applicable to
the Permittee’s contractor or contractors and any subcontractors
at any tier of construction as well as the Permittee and the
Permittee shall include the provisions of said Schedule E within
al)l of its construction contracts so as to make said provisions
and undertakings the direct obligation of the Permittee’s
contractor or contractors and any subcoritractors at any tier of
construction. The Permittee shall and shall reguire its
contractor or contractors and any subcontractors at any tier of
construction to furnish to the Port Authority such data, )
including but not lLimited to, compliance reports relating to the
operation and implementation of the affirmative action MBE and
WBE programs called for hereunder as the Port authority may
request at any time and from time to time regarding the
affirmative action, MBE and WBE programs of the Permittee and its
contractor or contractors and subcontractors at any tier of '
construction, and the Permittee shall and shall also recquire that
'its contractor or contractors and any subcontractors at any tier
of cohstruction make and put into effect such modifications and
additions thereto as may be directed by the Port Authority
pursuint to the provieions hereof and said@ Schedule E to'
effectuate the goals of the affirmative action, MBE and WBE
programs . o L :

Section 8. Initial Svstem Capital: Cost

Within thirty (30) days following the end of each - -
calendar quarter during which ‘any part of the performance. of  the
Permittee’s Initial System Construction Woxk as set forth in . . .
Section 7 of this Agreement shall have occurred, - the  Permittee: .
shall gubmit a certificate certified by auresponsible_figgal_-~
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officer of the Permittee in the format specified by the Port
Authority setting forth in reasonable detail amounts actually
paid by the Permittee to independent contractors and amounts
properly allocated by Port Authority Facility in accordance with
such additional categories as may be established by the Port

~ Authority from time to time by notice to the Permittee and having
attached thereto reproduction copies of invoices of third parties
(the total of such amounts, with respect to each Port Authority
Facility, is hereinafter referred to as the *Initial System
Capital Cost”.) The Permittee shall also furnish to the Port
Authority such further information with.respect to expenditures
related to the Permittee’s Initial System Construction Work as
the Port Authority may require which shall be -.given on such
forms, if any, as may be adopted by tbe.?ort-Authorigy. .

Section 9. Goggxgmental Reguiﬁgmengg

_ (a) The Permittee shall procure from all Governmental
Authorities having jurisdiction over the operations of the
Permittee all licenses, certificates, permits or other
authorization which may be necessary for the conduct of its
. operations. The Port Authority shall use commercially reasonable

efforts to assist the Permittee jn fulfilling such obligation and
shall cooperate with the Permittee in obtaining all approvals
.,that may be required to be cbtained by the Permittee from the
. Federal Aviation Administration to operate and maintain the
System at the Airports.

(b) - The Permittee shall pay all taxes, license,
certification, permit and examination fees and excises which may
be assessed, levied, exacted or imposed by a Governmental K
Authority on its property or operation hereunder or on the gross
receipts or income therefrom, and shall make all .applications,
‘reports. and returns required in connection therewith. If any
bond or other undertaking shall be required by any Governmental
Authority in connection with the operation of the System, the
_ Permittee shall furnish the same .and pay all other expenses in
connection therewith. "The Port Authority shall not itself impose
on ‘the Permittee any taxes or licemse, certification, permit or
examination fees or charges. °

: . (¢) The Permittee shall promptly observe, comply with
and execute, at. its sole cost and expense, the provisions of any
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Laws which may pertain or apply to the installation, operation
and maintenance of the System or which would be applicable if the
Port Authority were a private corporation (including, without
limitation, any Laws relating tc electromagnetic radiation) and,
subject to the provisions of this Agreement, shall make any and
all non-structural improvements, alterations or repairs that may
be required at any time hereinafter by any such Laws. Subject to
the provisions of Section 12, any structural repairs or
replacements shall be made or done by the Port Authority at its
expense; provided however, that if such structural repairs would
not be necessary except for the installation of the System, such
structural repairs shall be made at the expense of the Permittee,
the &ost thereof to be determined on statements rendered by the
Port-Authority to the Permittee and the sum so detexmined to be
paid to the Port Authority by the Permittee.

(&) If any Laws which relate to the physical health or
- safety of personst'including, without limitation, any Laws
relating to electromagnetic radiation {which the Permittee
acknowledges in all instances relate to the physical health or
safety of persons}, shall be enacted, wmade, given or promulgated,
causing or requiring alterations or changes (i) in the System, ox
limitations on the use thereof, or (ii) in any Port Authority
Facility, when the necessity therefor shall be due to an act,
omission or violation on the part of the Permittee oxr any Caxrier
_ User, then, in any such event, after consulting with and
obtaining the consent of the Port Authority, the Permittee shall
expeditiously perform the work or take any action necessary to
effect such alterations, changes or limitations, at the cost and
expense of the Permittee. A

w (e) The obligation of the Permittee to comply with
governmental requirements is not to be construed as a submission
by the Port Authority to the application-to itself of such
requirements or any of them. | - ‘

Section 10.  Prohibited Acts .

. The Permittee shall not: (i) do or permit to be:.done
anything which, in the opinion of the Port Authority, acting in a
. non-arbitrary and non-capricious manner, wmay be or becone T
- dangerous ox injurious to any portion of ‘any ‘Port Authority
Facility, or to the traveling public or any other persons, Or may
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interfere with the operations of any persons lawfully using any
portion of any Port Authority Facility or any other property of
the Port Authority; (ii) do or permit to be done any act or thing
at any Port Authority Facility which will invalidate or conflict
with any insurance policies covering such Port Authority Facility
‘'or any part thetreof or which, in the non-arbitrary and non-
capricious opinion of ‘the Port Authority, wmay constitute an
extra-hazardous condition, so as to increase the risks normally
attendant upon the operations contemplated by Section 2 hereof
and the Permittee shall promptly observe, comply with and execute
at its sole cost and expense the provisions of any and all '
present and future rules and regulations,.requirements, orders
and directions of the New York Board of Fire Underwriters, the
New York Fire Insurance Exchange, the National Board.of Fire
Underwriters, the Fire Insurance Rating Organization of New .
Jersey and any other board or organization exercising or which
may exercise similar functions, which may pertain or apply to the
operations of the Permittee at any Port Authority Facility
. including without limitation, and subject ‘to and in accordance

" with the provisions of this Agreement, the making of any and all
improvéments, alterations or repairs at such Port Authority
Facility that may be required at any time hereafter by any such
' present or future rulé, regulation, requirement, order ox
.direction, and if by reason of any fajlure on the part of the
Permittee to comply with the provisions of this Section, any
_insurance rate at ‘any Port Authority Facility, shall at any time
be higher than it otherwise would be, then the Permittee shall
pay to the Port Authority on demand that part of all insurance
premiums paid by the Port Authority which shall have been charged
because of such violation or failure by the Permittee; (iii) use
the System in any manner which will, in the non-arbitrary and
non-capricious opinion of the Port Authority, endanger, hamper or
be harmful to the operation of any Port Authority Facility,
"including any operation of the gignals, communication facilities
and other appurtenant equipment .of the Port. Authority. Upon
notice to the Permittee by the Port ARuthority that amy of its
operations interferes with the operations of any Port Authority
Facility, the Permittee shall - forthwith cease such operations oY
otherwise cure such interference. . '

Section 11. aipntenance air

T {é) without limiting or affecting any other term'or‘
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provision of this Agreement, the Permittee shall be solely
responsible for the desigm, adequacy and operation of all
utility, mechanical, electrical, communications and other systems
comprising the System and shall do all preventive maintenance and
‘make all repairs, replacements, rebuilding {ordinary or
extraordinary, structural or non-structural) and painting
necessary to keep such systems and all other jmprovements,
additions, fixtures, finishes, decoratiocns and equipment made or
installed by the Permittee (whether the same involves structural
or non-structural work) in the condition they were in when made
or installed except for reasonable wear which does not adversely
affect the functioning of the System or the efficient or proper
utilization of any part of any Port Authority Facility, provided
howevér that any such maintenance, repairs, replacements,
rebuilding, or painting necessitated by a casualty shall be
governed solely by the provisions of Section 12 of this
Agreement. - T

{b) - As between.the Permittee and the Port Authority,
responsibility for the clean-up, removal and disposal, response
or remediation of any Hazardous'substances‘discovered by the
Permittee at a Port -Authority FPacility duxing the course of
performing its maintenance and repair obligations pursuant to
this Section subsequent to the completion of the Initial System
Construction Work shall be determined in- accordance with the
provisions of paragraph (e) of Section 7 of thia Agreement. The
Permittee shall promptly comply with the provisions of .
subparagraph {e) (ii) of said Section 7 in the event that during
the performance of its maintenance and repair obligations at a
. Port Authority»Facility pursuant to this Section it discovers or
has-fégson_po suspect the presence of any Hazardous Substance.
E (c) The Permittee shall be liable for the cost of
repairing, replacing, rebuilding, and painting all or any part of
any Port Authority Facility, including but not limited to Port
Authority property located at such Port Authority Facility, which
may be damaged or destroyed by the acts or omissions of the
Permittee, any Carrier User or the officers, employees, agents,
_xepresentatives, contractors, or invitees of the Permittee oxr any
Carrier User. The Permittee shall expeditiously effectuate any
~ such repairs to the property of the Port Authority the Permittee
is required to undertake hereunder, at the dirsction of the Port
Authority and in accordance with all the requirements and
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procedures of this Agreement.

{d) The Permittee shall have a right of access to and
through each Port Authority Facility where any portion of the
_System is installed, subject to whatever limitations may be
imposed upon the Port Authority in any lease, permit oxr other
agreement entered into with any lessee, permittee or other
occupant at such Port Authority Pacility, for the purpose of
inspecting, repairing and maintaining the Permittee’s cables,
wires, connections and equipment, provided however that, except.
in cases of emergency, such inspecting, repairing and maintaining
shall be performed by the Permittee and its agents or employees
only under the supervision or with the consent of a duly
authorized representative of the Port Authority and any other -
affected lessee, permittee or other occupant unless otherwise
approved by the Port Authority and any such affected lessee,
permittee or other occupant and only at such times and in such
manner- as will not unreasonably interfere with the operation of
the Port Authority Facility. Where consistent with the regular
‘operating schedules of Port Authority Facilities in which the
System is installed, the Permittee may have access to such Port
Authority Facilities on a twenty-four (24)-hour per day, three
hundred sixty-five (365)-day per year basis. Such inspection,
repair and maintenance work performed by the Permittee shall be
at all times subject to the rules and regulations 'of the Poxt
Authority including those governing access to and security
measures at such Port Authority Facility. The Permittee shall
give the Manager of the. Poxt Authority Facility at least three
(3)- days’ advance notice of ite intention to perform any
inspection, maintenance, or repair work, -except in cases of
emergency.. ‘Such notice shall be given to the Manager of the Port.
-Authority Facility in the wmanner reasonably'specified from time-
to-time by such Facility Manager. In_the exercise of its rights
‘of access to a Port Authority Pacility at which-tolls are =
charged,- the Permittee shall not be reguired to pay tolls at such
Port Authority Facility.. ' ' ‘

B (e) To the extent consistent with. its other
priorities, the Port Authority will respond in a commercially
reasonable manner to reasonable requeste made by the Permittee

' for assistance in performing the Permittee's waintenance and
repair obligations. Such requests shall be made in writing to
' the Manager of the Facility. CoL
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Section 12. Casualty

(a) In the event that, as a result of any casualty,

the System or any other part of any one or more Port Authority
Facilities is damaged 50 as to render the System inoperable at

such Port
Authority
after the
necessary
Authority

Authority Facility or Facilities, then the Port
shall advise the Permittee within twenty (20) days
occurrence of such casualty of the anticipated time
to complete the repairs and rebuilding of the Port
Facility in question, and: ‘ '

(i) if the Port Authority, acting in good faith,
finds that the necessary repairs or rebuilding can be
completed within ninety (50) days after the occurrence
of the damage, the Port Authority shall repair or
rebuild with due diligence to a conditicn substantially
equivalent to the condition existing immediately prior
to the fire or other casualty, and subject to the
provisions of paragraph (e} of this Section 12, the
Minimum Fee payable under this Agreement shall be
equitably abated only for the period from the
occurrence of the damage to the earlier of: (i) ten
(10) days after the date of completion of the repairs
or rebuilding, or (ii) the resumption of System ‘
Operations by the Permittee in the Port Authority
Facility in question, or the damaged portion thereof,
as the case may be;

(ii) if the Port Authority, acting in good faith,
finds that such repairs and rebuilding cannot be
completed within ninety (90) days after the occurrence
of the damage, then the Port Authority shall at its
option: (1) proceed with due diligence to repair or to
rebuild the Port Authority Facility in question to a
condition substantially equivalent to the .condition
existing jmmediately prior to the fire or other '
casualty, in which case the Minimum Fee payable undeYy
this Agreement shall be equitably abated only for the
period from the occurrence of the damage to the earlier
of . (x) ten (10) days after the completion of the . .. .

repairs or rebuilding or (y) the resumption of gystem,

Operations by the Permittee in the Port Authority . ..
Facility in question, or the damagedmportion thereof,
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as the case may be or (2) terminate this Agreement only
with respect to the Port Authority Facility in
question, with the same force and effect as if the
effective date of termination were the original
expiration date provided in this Agreement, except as
provided in paragraph (¢), below.

(b) In the event a Port Authority Facility is damaged
by fire or other casualty under the circumstances described under -
subparagraph (a) (ii), above, and provided the Port Authority has
not elected to terminate this Agreement with respect to such Port
Authority Facility as provided in clause (2) of subparagraph
(2) {ii}, above, then the Permittee shall have the right to
terminate with the same force and effect as if the effective .date
of termination were the original expiration date set forth in
this Agreement with respect to tlie Port Authority Facility in
question, provided that within ten (10) days after receipt of the
Port Authority’s statement of the anticipated repair and
~rebuilding completion date, the Permittee shall give to the Port
Authority a notice of termination to be effective ten (10) days
after the date of the giving of such notice, provided t
 however, that the Permittee shall not be entitled to terminate
this Agreement with respect to such Port Authority Facility or . .
Facilities as are affected by the casualty if the Permittee is
under notice of default from the Port Authority as to which any
applicable period to cure has passed, or under notice of
termination from the Port Authority either on the date of the
giving of its notice of termination pursuant to this Section to
the Port Authority or on the effective date thereof.

(c) 1In the event of termination pursuant to this
Section with respect to one or more, but less than all, Port
Authority Facilities in which the Permittee operates the System,
this Agreement shall be terminated only with respect to such Port
Authority Pacilities and the Minimum Fee payable under this
Agreement shall be equitably abated. After any such termination,
if the Port Authority has made a formal determination to repair -
or replace such Port Authority Facility within two (2) years
following the occurrence of the casualty, the Permittee’s rights
. to operate the System in such Port Authority Facility shall be
' reinstated as if the termination of this Agreement with respect
to such -Port Authority Facility had not occurred, provided that
the Permittee shall advise the Port Authority in writing of its
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desire to have its rights to operate the System in such Port
Authority Facility reinstated within sixty (60} days after
receipt of notice from the Port Authority that the Port Authority
has made such formal determination to repair or replace such Port
Authority Facility. - If the Permittee does not s0 notify the Port
Authority of its desire to have its rights reinstated, then, the
Port Authority shall. be free to implement any kind of
telecommunications network access system it may desire at such
Port Authority Facilities either by itself or through an
agreement with one or more contractors or permittees. Except as
provided above in this paragraph (c) with respect to one OX more
but less than all Port Authority Facilities, in the event of
termination with respect to all Port Authority Facilities in
which the Permittee operates the System, this Agreement shall
cease and expire as if the effective date of termination stated
in the notice were the date originally stated herein for the
expiration of this Agreement, and the Port Authority shall be
free to implement any kind of telecommunications network access -
system it may desire. Termination of this Agreement in whole or
" in part shall not relieve the Permittee of any obligations or
liabilities which shall have accrued on or before the effective
date of termination stated in the notice of termination, or which .-
shall mature on such date. . ) . - - e -

(d) The parties hereby stipulate that as to any Port
Authority Pacility located in the State of New Jersey (or the
portion of any bi-state Port Authority Facility located in_thé
State of New Jersey) neither the provisions of Titles 46:8-6 and
46:8-7 of the Revised Statutes of New Jersey nor those of any |
other similar statute shall extend or apply-to this Agreement,
- and as to any Port Authority Facility located in the State of New
York“Xor the portion of any bi-state Port Authority Facility
located in the State of New York) neither the provisions of
Section 227 of the Real Property Law of New York, nor those of
any other similar statute shall extend or apply to this '
" Agreement. . '

(e) In the event the damage to the.Port Authority
. Facility resulting from a casualty caused by the fault of the
Permittee, any Carrier User or the officers, ‘employees, agents;
representatives, contractors, or invitees of the Permittee ox any.
Carrier User or other persons doing business with the Permittee -
or any Carrier User, then, notwithstanding the provisions of
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paragraph {a), above, the Permittee shall not be entitled to an
abatement of the Minimum Fee payable under this Agreement.

Section 13. Indemnity

: (a) The Permittee shall indemnify and hold harmless
the Port Authority, its Commissioners, officers, agents,
representatifes and employees from all claims and demands of
third persons, including but not limited to those due to death or
personal injuries or for property damage arising: (i) out of any
default of the Permittee in performing or observing any term or
provision of this Agreement, (ii} out of the use of any Port
Authority Facility by the Permittee or by others with its
consent, (iii) out of any of the acts or omissions of the
Permittee, any Carrier User or Paging Carriexr User or. the.
officers, employees, agents, representatives or contractors of
the Permittee or any Carrier User or Pager Carrier User other
than the officers, employees, agents, representatives, and
contractors of the Port Authority, unless such employees, agents,
. representatives or ¢ontractors of the Port Authority are engaged
in the performance of an act or obligation which the Permittee
has agreed to pay for, or (iv) out of the installation,
maintenance, operation, repair, existence or removal of any part
of the System. Nothing herein set forth is intended to require
the Permittee to indemnify the Port Authority, its Commissioners,
. officers, agents, contractors, representatives and employees from
any claims or demands of third persons arising out of the gross
negligence or willful wisconduct of the Port Authority, its _
Commissioners, officers, agents, contractors,-rep:esentatives and -
employees. - ‘ :

(b) 1If so directed, .the Permittee shall at its own
expense defend any suit based.-upon anyusnch“claim;or,demand (even
_4f such suit, claim or demand is groundless, false or
fraudulent), and in handling such it shall not, without obtaining
 express advance permission from the General Counseliof.the Poxrt
Authority raise any defense .involving in any way the- jurisdiction
of the tribunal over the person of the Port Authority, the
immunity of the Port Authority, its Commissioners, officers,
agents or employees, the governmental nature of the Port . _
Authority or the provision of any statutes. respecting suits .
against the Port Authority. The pPermittee shall not be liable
for any fees and expenses of separate counsel representing the
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Port Authority, other than the reasonable costs of investigétion.
The Permittee shall not be liable for any settlement of any
action, proceeding or suit, which settlement is effected by the
Port Authority without the prior written consent of the
Permittee, which shall not be unreasonably withheld. If the
Permittee shall not grant its consent as provided above, such
action, proceeding or suit shall thereafter be defended by the
Permittes, at its sole cost and expense, subject to the
limitations set forth above in this paragraph (b).-

Section 14. cons i, ges
, Neither the Port Authority nor the Permittee shall in
any evént be.liable to the other party hereto for consequential
damages suffered by (i) the Permittee or any Carrier User or the
officers, employees, agents, representatives, contractors, oOx
invitees of the Permittee or any Carrier User or other persons
doing business with the Permittee or any Carrier Usex, or (ii)
the Port Authority, its Cowmissioners, officers, agents or
-employees, on account of the interruption of the Permittee's
services or the services of any Carrier User from any cause
whatsoever. ‘ o ' :

Section 15. ort. A rity’'s Ri £ location

(a) The Port Authority shall have the right to require
the Permittee ta relocate all or any portion of the System
installed at any one.or more of the Port Authority Facilities in
the event (i) any portion of the System constructed by the
Permittee shall obstruct :the access of the Port Authority, its
officers,. employees, agents, representa;ives'or contractors, (o
portdons of the Port Authority Facility in question or shall _
. substantially interfere with the conduct by the Port Authority of
the regular operations of the said Port Authority Facility or
{ii) the Port Authority, and/or any lessee, permittee or other .
occupant at any Port Authority Facility, shall detexmine that
demolition, reconstruction, rebuilding, enlargement or addition
to any Port Authority Facility shall be required.or shall be
desirable in its.or their own 'interest ox in .the interest of the
general public. -~ - : ' : :

-.(b) In the exercise of its right under paragraph (a),
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above, the Port Authority shall:

(i) deliver to the Permittee a detailed plan for
the relocation work the Poxt Authority proposes to
require the Permittee to perform (including, but not
limited to specifying an alternative location for the

. portion, or all, of the System to be relccated) not

~ later than sixty (60) days prior to the date on which

the Port Authority requires the Permittee to commence
such relocation work (or, with respect to any such
relocation work that is required to prevent imminent
injury to any person, loss of life, or damage to
property having a significant monetary value, such
shorter period that is reasonable under the ‘
circumstances then existing) or, with respect to work
to be performed of a minor, non-structural nature, not -
later than thirty (30) days prior to the required ‘
relocation work commencement date);

{(ii) consult with the Permittee during the
applicable period with respect to any changes or .
modifications proposed by the permittee to improve the
technological feasibility of the relocation and the

guitability of the proposed alternative location, and

during the aforesaid period, permit the Permittee to
conduct any reasonably required tests in oxder to
determine the most efficient technologically feasible
means of performing such relocation, any. such tests to
be conducted by the Permittee so as to minimize -
interference with the regular operations of the Port
Authority Facility.in question; and. -

(iii) permit che;Péfﬁitﬁeenteﬁrgmo#ewany_affected
portions of the System in the event the Port Authority
intends to perform demolition work. ' ' '

(c¢) The relocation work shall be commenced by the
‘Permittee nmot later tham the expiration of the aforesaid sixty
(60) -day period, as the same may be extended as provided above in
subparagraph (b) (ii), and shall be performed expeditiously.by the
Permittee and its agents. and Port - Authority-approved contractors

. o A

(L) abéther sole seet: and.expenae; of he- FOrt RUPHOEIEY, . (11) in

.accordance with a Tenant Alteration Application and pléns-and .
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specifications prepared or approved by the Port Authority
covering all phases of the relocation work and (iii) using
Prudent Engineering and Operating Practices so as not to cause
any permanent physical damage to, ox unreasonable disruption or
interference with the regular operations of, the Port Authority
Facility in question. .

(d) In the event the Port Authority exercises its
right of relocation under this Section at any Port Authority
Facility, the Minimum Fee payable by the Permittee under this
Agreement shall be equitably abated based on the pro rata portion
of System Operations conducted at such Port Authority Facility
only for the period oﬁjan?“&bs%ﬁﬁipqyof,Sygtem.Ope:ations

P

sattributable scdlely to the pérformance ‘6f the relocation worlk:

(e) The provisions of subparagraph {b) (iii) of Section
7 of this Agreement shall be applicable with respect to the
Permittee’s performance of any relocation work and in perforwming
any such relation work, the Permittee shall be required to comply
with all requirements and obligations set forth in said
subparagraph (b) (iii).

(f) The sixty (60)-day period and the thirty (30)- .day
period referred to above in subparagraph (b} (i) may be extended
by an additional thirty (30) days.upon the request of the
Permittee and upon a reasonable showing of need therefor.

Section 16. In-Kind Services

(a}) During the Term, the Permittee shall furnish to
the ‘Port Authority equipment: and services. (the “In-Kind
Services”) valued at Five Hundred Thousand Dollars and No'Cents
($500%000.00) (the “In-Kind Services Budgeted Amount”) to the
extent the same are requested in writing by the Port Authority.
The In-Kind Services ghall consist either of equipment which is
of a kind utilized in .connection with the System or services
which are furnished through use of the System and shall be
.Subject“to any limitations, conditions or restrictions imposed by
" ‘any Lawg. ' The cost of the In-Kind Services to be applied to the
'__In_-Kind'-Séi-iri-c‘es Budgeted -Amoun@:.shall_be based on the actual. .
‘out -of -pocket costs payable by the Peimittee to unaffiliated. .. -
third parties on an incremental cost basis but may include
amounts tepresenting the: Permittee’s internal overhead costs-not
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. exceeding ten percent (10%) of the amount of the Pexrmittee’s
actual ocut-of-pocket costs.

{b) The Permittee shall submit to the Port Authority
on a cquarterly basis, or more often if requested by the Port
Authority in writing, a written report stating the cost of In-
Kind Services expended to date in accordance with paragraph (a),
above, setting forth in reasonable detail amounts actually paid
to independent contractors and amounts properly allocated to In-
Kind Services in accordance with such categories as may be:
established by the Port Authority from time-to-time by notice to
the Permittee and having attached thereto reproduction copies of
invoices of third parties and evidence of payment of said
invoices, - o '

Section 17. . Limitation on Service by Others -

Except as and to the extent the Port Authority has
othexwise agreed, prior to June 30, 1998, with any lessee,
_ permittee or other occupant at any Port Authority Facility, the
Port Authority shall not permit the installation of any equipment
which permits the transmission or reception, in the portions of
any Port Authority Facility where any portion of the Systewm is or
way be installed pursuant to this Agreement, of voice, data or
video by members of the public (but excluding therefrom any
transmission or reception of voice, data or video among _
employees, contractors and agents of a lessee or permittee of the
Port Authority) having customer relationships with any provider
of Commercial Mobile Service, Personal Wireless Service, lLocal
Multipoint Distribution Service or any Satellite-based
Communications Service. The limitation contained in the
foregoing sentence shall only be applicable in instances in which
the final delivery to the end user at a Port Authority Facility
is made on a wireless basis. The only radio spectra to which =
this limitation shall be applicable are those: (i) identified in
Exhibit C or (ii) now or hereafter allocated or assigned under
Federal Law to a Commercial Mobile Service, Personal Wireless
Radio Service, Local Multipoint Distribution Service, or = .
.. Satellite-based Communidétions Servicé-w_In:no,éYent'ShalllthP
Permittee be afforded any rights to any rooftop areas, .
facilities, structures or installations at the World Trade Center
and elsewhere at the World Trade Center, except (i) such point-
to-point microwave . transmitters, receivers_ and °Fh§#ﬁ9§ﬁiP@PPP

[}
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instalied by the Permittee that are necessary for, and used only
in connection with the System and (ii) at the shopping concourse
and PATH Station levels.

Section 18. Condemnation

(a) In any action or proceeding instituted by any
governmental or othexr authorized agency or agencies for the
taking for a public use of any interest, temporary or permanent,
in all or any part of any Port Authority Facility in which a
portion of the System is located, or in case of any deed, lease
or other conveyance in lieu thereof (all of which are in this
Section referred to as a "Taking or Conveyance®) the Permittee
shall not be entitled to assert any claim to any compensgationm,
award or part thereof made or to be made therein or therefor or
any claim to any consideration paid therefor, or to institute any
action or proceeding or to assert any claim against such agency
or agencies or against the Port Authority for or on account of
any such Taking or Conveyance, except for the pogsible claim to
an award for trade fixtures constituting a portion of the System.
owned.and installed by the Permittee and/or an award for moving
expenses if (i) such claim is then allowed by law. and (ii) such
award is made separate and apart from the award made or to be
made to the Port Authority in such proceeding and any such award
to the Permittee will not directly or indirectly reduce ‘the
amount of any compensation payable to the Port Authority, it
being understood"dnd'agreed between the Port Authority and the
Permittee that the Port Authority shall be entitled to any and
all other compensation.or award made or to be made or paid, free
of any claim .or right of the Permittee. No taking by or delivery
to any Governmental Authority under this paragraph (a) shall be
or be:construed to be an eviction of the Permittee or be tle -
basig for any claim by the Permittee for damages, conseguential
or otherwise. : - ) )

~(b). In the event of a Taking or Conveyance by any
governmental or othexr authorized agency or agencies which renders
the System unusable at the Port Authority Facility where the
Taking or Conveyance has occurred, then this Agreement shall, as.
. of the date possession is taken from the Port Authority by such
' agency or agencies, cease and terminate with respect. to such Port
Authority Facility in the same manner and with the same efféct as

if the Term had on that daté'expired'éndEthe'Minimum'Fees under
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thig Agreement shall be equitably abated, unless the Permittee
shall within thirty (30) days of the aforesaid effective date of
such Taking or Conveyance notify the Port Authority that it
intends to restore the System at the portion of such Port
Authority Facility not subject to a taking or conveyance in
accordance with the procedures set forth in Section 38 below and
thereafter promptly commences and pursues to completion the
installation of all equipment necessary. There shall be no
adjustment of the fee payable under this Agreement in the event
the Permittee elects to so0 restore the System.

(¢) It is understood and agreed that the reference in
this Section to a "govermmental or other authorized:agency or
agencies® shall not be deemed to include or refer to the Port
. Authority. ' :

Section 19. . Asgignment and Sublease

(a) During the Term, the Permittee covenants and
agrees that it will not sell, assign, transfer, mortgage, pledge,
hypothecate, encumber, or in any way convey oY dispose of the
System, or this Agreement oOr any part thereof, or- any rights

created.thereby, or any part thereof, or any license or other.- - -

interest of the Permittee therein, except as provided in
subparagraph (a) (v) of Section 20 and in Section 25, without the
prior written consent of the Port Authority.

. (b} The Permittee may, in the course of its business
_and the conduct of its operations hereunder permit the use of
portions .of the System by Carrier Users. All Carrier Users shall
"use the SBystem for the purxpose set forth in. Section 2 of this
Agreement and its Carrier User Agreement. ~Whether.-or not
expressly set forth therein, all Carrier User Agreements shall in
all respects be subject to the terms and conditions of this
Agreement.. : )

" (¢) Without in any way affecting the obligations of
‘the Permittee under this Agreement, all acts and omissions of the
_Carrier Users and Paging Carrier Users shall be deemed acts and
omissions of the Permittee hereunder, but notwithstanding the .
foregoing, the Permittee shall not be or be deemed to be in’
default to the extent that any of the foregoing shall constitute
a breach hereof if the causes thereof are beyond the control of
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the Permittee, or if the Permittee shall have comnenced to remedy
said default within twenty (20) days after receipt of notice
thereof from the Port Authority and continues diligently to
pursue such remedy without interruption.

, {d) Except in adcordance with the provisions of this
Section, the Permittee shall not sublet or otherwise make
available to any third party any of its rights under this
Agreement. : :

Section 20. Texmination
:4a) If any one or more of the following evente shall. occur:

(1) The Permittee shall become insolvent, or shall
take the benefit of any present or future insolvency o
statute, or shall make a general assignment for the benefit
of creditors, or file a voluntary petition in bankruptcy or
a petition or answer seeking an arrangement oOr its
reorganization or the readjustment of its indebtedness under
the federal barkruptcy laws or under any other law or
statute of the United States or of any State thereof, or
consent to the appointment of a receiver, trustee, OX
liquidator of all or substantially all its property; or

(ii) By order or.-decree of a court the Permittee shall

be adjudged bankrupt or an order'shall be made approving a
"petition filed by any of the creditors or, if the -Permittee

is a corporation, by any of the stockholders of the
“permittee, seeking its reorganization.or the readjustment of

its indebtedness under the federal bankruptcy laws or under
+“any law or statute -of the United States or of any State
““thereof; or '

(iii) A petition under any part of the Federal
bankruptcy laws or an action under any present or future
insolvency law or statute shall be filed against the
Permittee and shall not be dismissed or vacated within sixty
(60) days after the ‘filing thereof; or S : :

(iv) Except to the extent permitted under Section 19 of
this Agreement, the interest or estate of the Permittee
under this Agreement shall be ‘transferred to, pass to, OF
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devolve upon, by operation of law or otherwise, any other
person, firm or corporation; or : '

. (v) The Permittee, if a corporatiom, shall, without
the prior consent of the Port Authority become a possessor:
or merged corporation in a merger, a constituent corporation '
in a consolidation, or a corporation in dissolution unless
the corporaticn resulting from a merger or dissolution has a
financial standing as of the date of the wmerger or :
consolidation at least as good as that of the Permittee, by
which is meant that its ratio of current assets to current
liabilities, its'ratio of fixed assets to fixed liabilities
and its tangible net worth shall each be at least as
favorable as that of the Permittee; ox. '

(vi) By or pursuant to, or under authority of any
legislative act, resolution or rule, or any order or decree
of any court or government board, agency or officer, a
 yeceiver, trustee, or liquidator shall take possession or
control of all or substantially all the property of the
Permittee, or any execution or attachment shall be issued
against the Permittee or any of its property, whereupon
possession of any part of the System shall be taken by
gomeone, other than the Permittee, and any such possession or
control shall continue in effect. for a period of at least
thirty (30) days; or

(vii) BAny lien is filed against the System or any part
thereof because of any act or omission of the Permittee and
is not bonded or discharged within thirty (30} days; or

(viii) The Permittee shall fail,. -duly and. punctually to
pay the fees or to make any other payment required hereunder.
~ when due - to the Port Authority and such failure- continues
" for a period of ten (10) days after the Permittee’s actual
receipt of a notice of default thereof from the Port
Authority; or ' :

(ix) The Permittee ghall fail to keepwlpe?form-and -
observe each and every other promise, covenant and agreement
set forth in this Agreement on its part to be kept, . '
performed; or observed, which failure hae a material'a@verse
effect on.the System or the ability of the Port Authority to
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operate the Port Authority Facilities and is not cured by
the Permittee within thirty (30) days after actual receipt
of notice of default thereof from the Port Authority (except
where fulfillment of its obligation requires activity over a
period of time, and the Permittee shall have commenced to
perform whatever may be required for fulfillment within ten
{10) days after receipt of notice and diligently continues
such performance without interruption except for causes
beyond its control) ; ' ' :

then upon the occurrence of any such event or at any time

thereafter during the continuance thereof, the Port Authority may

by twenty (20) days' notice terminate this Agreement, such

. termination under this Section to be effective upon the date
specified in such notice. ' ' : :

(b) No acceptance by the Port Authority of geeé or
other payments in whole or in part for any period or periods
after a default in any of the terms, covenants and conditions to
be performed, kept or observed by the Permittee shall be deemed a
wailver of any right én the part of the Port Authority to
terminate this Agreement. '

{c) No waiver by the Port Authority of any default on
the part of the Permittee in performance of any of the terms,
covenants or conditions hereof to be perfoxmed, kept or observed
by the Permittee shall be or be construed to be a waiver by the
Port Authority of any other or subsequent default in performance
of any of the said terms, covenants and .conditions. ' :
= (d) The rights of termination described above shall be
in addition to any other rights of termination provided in this
Agreement and in addition to any xights and remedies that the
Port Authority would have at law or in equity conseguent upon any '

breach-of this Agreement by the Permittee, and the exercise by

the Port Authority of any right of termination shall be without
prejudice to any other such rights and remedies. '

Section 21. .Bighgtgﬁ Uge Upon Texmination -

(a) Subject to . Section:25, 'in the event the Port
Authority terminates this Agreement pursuant to Section 20 hereof
during either the Initial Term or the Renewal Term, the Port -

. -57-




Authority shall, at no cost or expense to the Port Authority,
either: (1) direct the Permittee to remove the System or the

~ portions thereof designated by the Port Authority, or (2) operate
" the System or any portion or portions thereof as are not so
removed free and clear of any claim of ownership by the Permittee
including all the Permittee’s rights to all Carrier Agreements,
System software licenses, equipment warranties and service
contracts. '

(b) (i) The rights of the Port Authority under
paragraph (a), above, to use the System shall not in any wanner
affect, alter or diminish any of the obligations of the Permittee
under this Agreement, and shall in no event constitute an
acceptance of surrender of this Agreement.

(ii) The rights of the Port Authority under
paragraph (a), above, to use the System shall include the xright
of the Port Authority to use and\or operate the System or any
portion thereof and the right to continue in effect the texrms and
provisions of the Carrier Agreements or to enter into a new
agreement with any Person to use and\or operate the System or any
portion thereof for a period of time the same as or different
from the balance of the Term (including the Renewal Texm)- -- -----
~ remaining under this Agreement, and on terms and conditions the
same as or different from those set forth in this Agreement. The
Port Authority shall also, upon termination pursuant to the said

Section 20, or otherwise upon the exercise of its rights pursuant
~to this Section, have the right to repair or to wmake physical or

other changes. in the System, including changes which alter its
wireless telecommunications and other electronic characteristics,
without affecting, altering or diminishing ;hé obligations of the
Permittee under this Agreement. )

'Section 22.  MWaiver of Redemption

- The Permittee hereby waives any and all rights of
redemption, grantéd by or under any present Or future law,
arising in the .event .in the event the Port Authority obtalns or
retains possession of the System in any lawful manner. '

Seption 23. Egmedies to be an-exclggive

All remedies provided in this Agreement shall be deemed
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cumulative and additional.and not in lieu of or exclusive of each
other or of any other remedy available to the Port Authority at
law or in equity.

Section 24, Surrender

(a) Upon the expiration or termination of this
Agreement, the Permittee covenants and agrees to yield and
deliver the System peaceably to the Port Authority free and clear
of any claim of ownership by the Permittee, including the rights
to all Carrier Agreements, System software licenses, equipment
warranties and service contracts, without any . further act or deed
by the Permittee. The Permittee shall promptly execute and . .
deliver assignments, bills of sale and all other documents =~
necessary or convenient in order to evidence the rights of the
Port Authority therein, incliuding title to all System software
licenses, equipment warranties and service contracts. Such right
to use the System shall not in any manner affect, alter or
' diminish any of the obligations of the Permittee under thie
‘Agreement. Upon the expiration or termination of this Agreement,
the Permittee shall deliver the System to the Port Authority
promptly and in good condition, such reasonable wear excepted as
would not adversely affect or interfere with. its properfoperation
.undexr this Agreement.

(b} The Permittee shall have the right at any time
during the Term to remove a portion or portions of the System
_consisting of its equipment ox other personal property from the
Port Authority Facility where the same has been installed
provided that the Permittee shall install suitable replacements
therefor as is necessary for System Operations. ‘Furthexmoxe, - )
except as may otherwise be provided in Section 6(b), upon the
expiriation or sooner termination of this Agreement the Permittee
'shall promptly remove the System, if 80 directed by the Port:
Authority, and title thereto shall thereupon vest in the _
Permittee, including the rights to all System software licenses,
equipment warranties and service contracts, without any further
act or deed by the Permittee. The Port Authority ehall promptly
execute and deliver bills of sale and all other documents -
necessary or convenient in order to evidence any such transfer of
title to the Permittee. =~ . ° ‘ e




(c}) If the Permittee shall fail to remove the System
within €0 days after receiving written direction to do so from
the Port Authority pursuant to the provisions of this Section,
the Port Authority wmay remove the System or a portion or portions
‘thereof to a public warehouse for deposit or retain the same in
its own possession, and, in either event, may dispose of the same
as waste material or sell the same at public auction, the
proceeds of which shall be applied first to the expenses of
removal, storage and sale, second to any sums owed by the
Permittee to the Port Authority, with any balance remaining to be
paid to the Permittee; if the éxpenses of such removal, storage
and sale shall exceed the proceeds of sale, the Permittee shall
pay such excess to the Port Authority on demand. Without
limiting any other term or provision of this Agreement, the"
Permittee shall indemnify and hold harmless the Port Authority,
its Commissioners, officers, agents, ewployees and contractors
from all ¢laims of third persons arising out of the Port
Authority’s removal and disposition of property pursuant to thls
Section, including claims for conversion, c¢laims for loss of or
damage to property, claims for injury to persons {including
death), and claims for any other damages, consequential or
otherwise. ’

Section 25S. Projec; Financina

For purposes of this Sectlon, the followxng terms shall
have the following meanings-

‘Default Available Cash” shall wean, during any period
commencing on the date on which the Project Lender gives a
Project Lender Election Notice toé- the Port Authority and ending
on the date on which all past due fees payable to-the Port
Authority shall have been paid in full, all Gross Receipts
received or controlled by the Project Lender inm lieu of their
receipt by the Permittee with respect to the System or this
Agreement, less the costs of operating the System and maintaining -
the System in good operating condition. S S .

‘Interim System Operator" shall mean any Person selected by
the Project :Liender and engaged under binding contract with the -
Project Lender to operate .and maintain the System at the cost and
expense -of the Project Lender as prov1ded in thls Agreement,
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provided, however, any Interim System Operator shall be subject
to the prior written approval of the Port Ruthority, such
approval not to be unreasocnably withheld. In determining
whether to issue such approval, the Port Authority shall only
consider whether such Person has sufficient experience in
operating and maintaining equipment similar to that utilized in
the System on a basis consistent with the standards set forth in
this Agreement, whether the scope of work of the engagement,
including sufficiency of staffing levels, is reasonably
appropriate and whether such Person has a reputation for honesty
and integrity. - )

*Ioan Agreement” shall mean a single agreement between
the Permittee and the Project Lender for the borrowing of funds
by +he Permittee from the Project Lender for the purposes of ’
.financing the installation and operation of the System, the terms
- of which shall be on a commercially reasonable basis.

*Loan Amount® shall mean an amount not in excess of
Seventeen Miliion Five Hundred Thousand Dollars and No Cents
($17,500,000.00) unless otherwise consented to by the Port
Authority. ' .-

“Project Lender” shall wean any Person consist;ng of
one or more.of the following: . - :

' () Concourse Communications Group, LLC, &
limited liability company formed under the laws of the State of
Delaware, which, on or prior to the date of the execution and
delivery of this Agreement, loans to or invests in the Permittee
an amount not greater than the Loan Amount at an interest rate
not in excess of Twelve Percent (12%) annually; oxr .

w (ii) SpectraSite Communications, Inc.; or

-y

tiii)'Canadian Imperial Bank of Commerce; or

' (iv) any other Person consented to in advance by
the Port Authority, including any Replacement Project LgnderfA

The Project Lender shall include with respect to any Person
described above. in-eclauses (ii), (1ii) or (iv), (x). any purchaser
of all or substantially all its assets or (y) .any successor by
merger or consolidation to such Person provided that such
_successor succeeds to all or substantially all of the assets of
such Person. - : : :




, “Qualified System Operator” shall mean any Person
selected by the Project Lender to be an assignee of the Permittee
under this Agreement, provided, however, any Qualified System
Operator shall be subject to the prior written approval of the
Port Authority, such approval not to be unreasonably withheld.

In determining whether to issue such approval, the Port Authority
shall only consider whether such Person has: (i) sufficient
experience in operating and maintaining equipment similar to that
utilized in the System on a basis consistent with the standards

. set forth in this Agreement, (ii) a reputation for honesty and
integrity and (iii) the financial capability to operate and
waintain the System on a bagis consistent with the standards set
forth in this Agreement, with such Person being deemed to have
such requisite financial capability if such Person has or is
projected to have sufficient capital {or access to capital),’
whether by virtue of cash on hand, sponsor -support tommitments,
projected revenues, any combination thereof, or otherwise, to
meet all of such Person’'s operations and maintenance expenses and
obligations to make fee and other payments to the Port Authority
in respect of the System for the one (1) year period following
the date on which such Person would become a Qualified System -
Operator. ’ :

(a) (i) (1) Notwithstanding the provisions of -
Section 19 hereof, and without otherwise limiting the generality
thereof, the Permittee may assign to a single Project Lender all
of its right, title and interest in, to and undex this Agreement
pursuant to an assignment (the “Securicy Assignment”). as security:
for the Permittee’s obligations to the Project Lender under the
Loan Agreement. Concourse Communications Group, LLC way assign
 to SpectraSite Communications, Inc. all of its right, title and
interest in, to and under this Agreement as security for ies
‘obligations to Spectrasite Communications, Inc. .The Loan
~ Agreement shall be subject to the prior written consent of tbe
Port Authority and shall not be assigned without the prior
written consent of the Port Authority. . The amount borrowed under
the lLoan Agreement shall not exceed the Loan Amount. -

- (2) The parties acknowledge and agree that .it is
the intent of the provisions of this Section and the Security
Assignment to allow the Project Lender, subject to the texms and
provisions of this Agreément, to effectuate, pursuant to a future
assignment (the “Future Assignment®), the assignment of the
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Permittee’s interest under this Agreement in accordance with the
Security Assignment and pursuant to the terms thereof and of -this
Agreement.

(3) The parties acknowledge and agree that it is
the intent of the provisions of the Security Assignment and this
Section to assure that this Agreement and the rights of the
Permittee and its successors and assigns hereunder shall not be
deemed terminated in the event that the Permittee shall cease to
be entitled to use the System hereunder. Thereafter, at the
election of the Project Lender in accordance with this Agreement,
a successor or assignee of the Permittee shall be appointed for
whose .benefit this Agreement shall continue in full force and
effect. The Port Authority agrees for the benefit of the Project
Lerider and_any such successor or assignee of the Permittee’s
rights under this Agreement to enter inte any document,
instrument or other agreement as way be necessary or appropriate
to evidence the continuation of this Agreement and any
modification of the terms of this Agreement that are necessary to
implement or reflect the provisions of this Section 25. Such
provisions are a material inducement to the Project Lender to
assure it that, at its election, the Permittee shall not
terminate or cause the termination of this Agreement.so.as.to ..
make impossible the continuation of the rights of the Project
Lender under the Securxty Assignment

- {ii) (1)  If an assignee (the "Assignee®) under any

_Future Assignment shall become the Permittee under this
Agreemerit, such Permittee shall be subject to all the provisions
of.the Secyrity Assignment and shall be bound (except as
otherwise specifzcally set forth in this Agreement) by all of the
terms and provisions of this Agreement including the provisions
{x)=concerning the payment of fees, (y) respecting the rights and
obligations of the Assignee set forth in paragraph- (j) below to,
among other thzngs, cure the defaults of the Permittee, and (z)
‘restricting the right of the Permxttee to transfer, sell or
assign this Agreement and its rights to operate the System
including, without limitation the provisions of Section 19 and
this Section 25.

: (2) Upon the consummatlon of any Future N
ASSignment the Assignee shall execute in favor of the. Project
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Lender a subsequent security assignment substantially in the form’
of the Security Assignment entered into. Any security assignment
in the form of the Security Assignment initially entered into
which is entered into in substitution for the original Security
Assignment shall for all purposes of this Agreement be deemed to
be the Security Assignment. In no event shall a subsedquent
Security Assignment be entered into on more than two (2)
occasions. ' : '

{(iif) (A) The Project Lender may effectuate any
Future Assignment upon the occurrence and during the continuance
of an event upon the occurrence of which the Project Lender may
effectuate the Security Assignment ‘in accordance .with its terms
(a “Trigger Event”) by giving to the Permittee and.the Port -
Authority an Assignment Notice (as defined.in the Security .
Assignment) in accordance with the Security Assigmment. Upon the
' occurrence of a Trigger Event and the giving of an Assignment '
Notice and without further action on the part of the Project
Lender, the parties agree that as between the FPort Authority and
either (x) the Project Lender or (y) a Qualified System Operator,
the Permittee shall be deemed irrevocably to have assigned its
- rights hereunder to the Project Lender orx such Qualified System
Operator, the Project Lender or such Qualified System Operator
shall be deemed to have assumed-the Permittee’s obligations
hereunder as set forth in this Section and, except as modified or
waived to the extent provided below, this Agreement shall remain
in full force and effect as between the Project Lender or such
Qualified System Operator and the Port Ruthority. Upon the
Project Lender‘s election pursuant to this subparagraph (iii} (as
evidenced by the giving of the Assignment Notice), the Poxrt
Authority, in any action séeking;enforcementnofuthé:termination
provisions of this AgreementxpursuantutOMSection;20,_shall,
instead, seek a judgment compelling the assignment of the
Permittee’s rights hereunder to the Project Lender or such
Qualified System Operator, and any rejection or deemed rejection
of this Agreement under the U.S. Bankruptcy Code shall not _
constitute a termination of this Agreement as between the Project
Lender or such Qualified System Operator and. the Port. Authority,
and the Permittee shall for -all purposes be deemed to have
assigned ite rights hereunder to the Project Lender orx such
Qualified System Operator without any need of.any further ,
instrument of assignment or transfer from the Permittee.- At the
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option of the Port Authority, or of the Project Lender or such
Qualified System Operator, the Project Lender and the Port
Authority shall confirm such Future Assignment by the execution
of a written assignment and assumption agreement and the Port
Authority and the Project Lender or such Qualified System
Operator shall enter into any document or instrument that may be
appropriate to amend, supplement, or otherwise effectuate the
continuation of this Agreement and.any appropriate modifications
of the terms hereof to implement such assignment.

(B) Any action that the Project Lender may take
under. this Section 25 may be taken by the Project Lender or a
nominee designated by the Project Lender, provided the Project
Lender enters into an agreement with the Port Authority, in form
satisfactory to the Port Authority, pursuant to which the Project
Lender agrees that during the period of such nominee’s interest
in this Agreement it will make avajlable to such nominee ‘
sutficient funds as to enable such nominee to comply with all of .
the obligations to be undertaken by the Project Lender pursuant
to the provisions of this Section 25. 'No designation of a
nominee shall afford the Project Lender any greater rights under
this Agreement with respect to Interim System Operators oOr
Qualified System Operators than otherwise provided in this -
Agreement with respect to the Project Lender itself.

: -(iv) (1) In the event of the transfer of the iriterest
of the Permittee under this Agreement under any Future Assignment
' to any Qualified System Operator pursuant to the exercise of
remedies by the Project Lender in accordance with the Security
Assignment .and this Agreement, provided that any assignment of
the character of the Future Assignment shall have previously
ogcurred on not more than two prior occasions, such Qualified
System Operator shall have the right to assign as collateral its
interest as the Permittee under this. Agreement to any sQualified -
Institutional Buyer” (as defined in Rule 144A under the
Securities Act of 1933) which lends funds to such Qualified

" 8ystem Operator {any such lender being herein referred to as the
“Replacement Project Lender”) as may reasonably be approved by
the Port Authority. - Such assignment shall be in form and -
substance substantially equivalent to the Security Assgigoment.
Such Replacement Project Lender shall have substantially the same
rights and benefits relating to the exercise of remedies,
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including cure periods and notice provisions with respect to
defaults, which are afforded to the Project Lender under this.
Agreement and the Security Assignment. '

(2) Any such new security assignment referred to.
in clause (1) above, shall constitute the "“Security Assignment”
for purposes of this Agreement. If two (2) Security Assignments
in addition to the initial Security Assignment under this
Agreement (to Concourse Communications Group, LLC, SpectraSite
Communications, Inc. .and Canadian Imperial Bank of Commerce)
shall have occurred, no subsequent Future Assignment or exercise
of similar rights under such Security Assignment by the .
Replacement Project Lender shall entitle any-subsequent lender to
another Security Assignment. P ' ‘

. (b} (i) Notwithstanding anything contained in the
Security Assignment, it is understood and agreed that as between
the Project Lender and the Port Authority, all rights of the
Project Lender under the Loan Agreement and the Security
Assignment shall be subject and subordinate to the texms,
covenants, conditions and provisions of this Agreement.
Notwithstanding any provisions of the Loan Agreement and the
Security Assigriment to the contrary, the Permittee sliall be
deemed to be the only party under this Agréement other than the
Port Authority unless and until termination of the interest of
the Permittee pursuant to a Notice of Termination hereunder- or
the effectuation of a Future Assignment. : .

' (ii) (1) The Permittee shall have full and
complete control of the operation and use of the System, and,
except as sét forth in this Agreemernt, the Security Assignment or
as otherwise agreed by the Permittee ‘in writing with the consent
of the Port Authority, the Permittee shall have full power and
" authority to give waivers of, and to consent to variations from,
the rights of the Permittee under this Agreement and to negotiate
and enter - into supplements and amendments to this Agreement, and
except as aforesaid, the Port Authority may deal directly with
the Permittee in the negotiation and procurement of such waivers,
variations, supplements and amendments and in all othexr matters
involving the Permittee under this Agreement or the operation and
use of the System,. without any consultation with or approval by
the Project Lender. ' : : - . .
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{2) Nothing contained in this Agreement, or the
Security Assignment shall require the Port Authority to exercise
any remedy or restrict the Port Authority from waiving any
default or alleged default of the Permittee under this Agreement
or otherwise. .

(¢) The Loan Agreement shall require the Project

Lender to send to the Port Authority a copy of each nmotice of
default or termination under the Security Assignment within five
(s) business days following the date any such notice of default
oxr termination shall have been sent to the Permittee. The Loan
Agreement ghall also require the Permittee to send to the Project
Leilder a copy of. each such notice of default or termination given
to the Permittee by the Port Authority, within five (5) business
days following the date any such notice of default or termination
shall have been sent by the Port Authority to the Permittee.

N {d) (i) Subject to aﬁbparagraph {ii) hereof,
notwithstanding any other term or provision hereof or of the

' - Security Assignment, no Person, other than a Qualified System

. Operator, Project Lender or Replacement Project Lender (provided
that the Project Lender or Replacement project Lender shall be
jtself qualified as an Interim System Operator or shall have at - --
. all times retained an Interim System Operator from and. after any
Future Assignment) shall be entitled to acquire ‘the interest of
the Permittee in this Agreement as the Assignee. The foregoing
provision is of the essence of this Agreement and the Security
Assignment and it is only upon this basis that the Port Authority
has agreed to enter into this Agreement and to consent to the '
Security Assignment. ' : ‘

CE (ii) Nothing. herein shall be deemed to preclude
cither the Port Authority or the Project Lender (provided that
the Project Lender shall have at all times qualified as an
Interim System Operator or retained an Interim System Operator
from and after any failure by the permittee to perform the
operations and maintenance obligations of the Permittee under
this Agreement) from bidding foxr or from becoming, at any
" foreclosure sale or .proceeding similar thereto, the ownexr of the
* Permittee‘s rights under this Agreement free from any claims,

‘equities oxr rights of redemption of the Permittee. The Port
Authority and the Project Lender shall have the right to bid for
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the Permittee’s rights under this Agreement at any sale, public
or private, whether held pursuant to a judgment of assignment or
otherwise. '

(e) (i) 1If the Port Authority shall elect to
terminate this Agreement pursuant to Section 20 of this
Agreement, then, at the time of service of a Notice of
Termination upon the Permittee, the Port Authority shall give a
copy of such Notice of Termination to the Project Lender. The
Project-Lender shall have the right to extend the effective date
of termination specified in any such Notice of Termination, for &
period of sixty (60} days or such lesser period as may be
specified by the Project Lender (the *Initial Project Lender
Extension Period”); provided the Project Lender shall ‘give notice
(the “Project Lender Extension Notice”) of such extension to the
Port Authority at any time on and after the date of the Notice of
Termination but not later than the effective date of termination
stated in the Notice of Termination. :

. (ii) - The Project Lender shall exercise all
reasonably available legal remedies to permit the Project Lender,
by itself, provided the Project Lender is jtself qualified as an
Interim System Operator, or through the retention of an Interim
System Operator, during the Initial Project Lender Extension
~ Period referred to above in subparagraph(g) {i) and any Second
Project Lender Extension Period referred to below in subparagraph
(g) (iii) (1) to keep the System operational and in a state of good
repair. ) L .

(1ii) (1) At the -end of the sixty (60) day
period following receipt by the Bort Authority of a Project
Lender Extension Notice, this Agreement and the rights of the
Permittee hereunder shall be términated unless within guch time
the Project Lender shall have given the Port Authorxity motice ..
(the *Project Lender Election Notice”) of its intention.to seek
or effectuate a Future Assignment, in which case the Port
Authority shall not have the right to terminate this Agreement SO
long as the Project Lender is in compliance with the terms set
forth below. During the Initial Project Lender Ex;ensiqq,ReFi°d'
and any further period (the “Second Project. Lender. Extension
Period”) up to the Puture Assignment, the Project Lender, £or the

purposes of protecting and preserving its"secuxity_undgf'?he

-68-




Security Assignment and for meeting the obligations of the
Permittee for the operation, care and maintenance of the System
to the extent provided below, shall (x) continue to perform its
obligations to the Poxt Authority in accordance with subparégraph
{g) (3i) above, and (y) shall perforn, provided the Project Lender .
is itself qualified as an Interim System Operator, or shall
appoint an Interim System Operator to perform the operating
responsibilities of the Permittee for the operation, care and
mgintenance of the System to the extent the pPermittee shall fail
to do so, but only to the extent of Default Available Cash and to
the extent that the Project Lender or the interim System Operator
has.access to the System.

' S (2) Nothing herein shall be construed to
requife the Project Lender to take any action that would
constitute breach of peace or otherwise be unlawful, and the
Project Lender‘s cobligations hereunder which require access to or
possession of the System shall be suspended and relieved to the
extent that the Project Lender shall not be lawfully granted the
right of access or possession for such purposes. '

_ () If the Permittee defaults under this Agreement and
fails to cure the same within the time allotted therefor, if any,
then the Permittee. directs that the Port Authority accept and
permit,vand the Port Authority agrees to accept @nd permit, the
curing of any default under this Agreement by the Project Lender
as if and with the same force and effect as though cured by the
Permittee. '

(g} ' No sale, transfer of assignment by the Permittee
of Hts interest in this Agreement to the Port Ruthority or the
Prdject Lender (or its designee) shall create a merger between
the interests of the Port Authority and the pPermittee or that of
the Permittee and the Project Lender unless the FPort Authority,
the Permittee and the Project Lender shall specifically consent
to such werger in writing. T :

_ (h)  In the event of a Future Assignment to @
Qualified System Operator, such Qualified System QOperator shall
,assume_all of the Permittee's obligatiéns hereunder arising from
~and after the date of such Futuxe Assignment {except as-otherwise
expressly provided in this Agreement). -In addition, such
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Qualified System Operator shall agree to cure, within tem (10)
days, any defaults that would constitute grounds for termination
by the Port Authority pursuant to Section 20 (except when

. fulfillment of such obligation requires activity over a period of
‘time and the Qualified System Operator shall have commenced to
perform whatever may be required for fulfillment within ten (10)
days after receipt of notice and diligently continues such
performance without interruption except for causes beyond its
control) and, in addition, the Qualified System Operator shall
use commercially reasonable efforts to cure any failure by the
Permittee to keep, perform and observe each and every other
p:Omise, covenant and agreement on its part to be ‘kept, performed
and observed under this Agreement. '

_ {1} In the event the Project Lender requests that the
Port Authority approve any Person as a Qualified System Operator
or an Interim System Operator, the Port Authority shall within
“ten (10) days following .its receipt of such request (together .
with appropriate supporting information) notify the Project
Lender as to whether the Person is acceptable as a Qualified
System Operator or an Interxim System Operator. -In the event the
Port Authority notifies the Project Lender that the Person does
not qualify as a.Qualified System Operator or an Interim System
Operator, the Project Lender shall be given a reasonable °
additional time to either resolve any differences with the Port
Authority or to locate a different Person to be a Qualified
System Operator or an Intexim System Operator.

, (j) The Project Lender shall have the right to be a
Qualified System Operator under a Future Assignment provided that
it shall at all times during such period be ox otherwise engage
an Interim System Operator to operate ‘the -System and the parties
further acknowledge and agree that the Project Lender shall have
the right to continue to remain as the Permittee as provided in’
paragraph (j) above throughout the balance of the Term, it being
understood that the Project Lender shall be obligated to perform
all the ébligations of the Permittee under this Agreement until
such time as it shall have assigned this Agreement to & Qualified
System Operator. . : ' :

. {k) From time-to-time during the Term, the Perm;tFee
shall have the right to refinance the then-outstanding principal
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balance of the loan as set forth in loan agreements entered into
between the Permittee and Concourse Communications Group, LLC and
between Concourse Communications Group, LLC and SpectraSite
Communications, Inc., respectively, (the “Outstanding Balance®)
only in accordance with the following requirements:

(i) The Permittee may at any time refinance the
Outstandxng Balance with a new Project Lender with the prior
written approval of the Port Authority, such refinancing to
include the assignment of a Security Asslgnment to such Project
Lender,. .

(ii) From and after the second anniversary of the .
Commencement Date, the Permittee may refinance the outstanding
Balance with a new Proje¢t Lender, including the assignment of a
Seécurity Assignment to such Project Lender, that is a Qualified
Institutional Buyer and under a Loan Agreement as ‘both may
.reasonably be approved by the Port Authorlty; and

A

{iii) Both on the 'date of notification of the Port
Authorlty that the Permittee intends to refinance the Outstanding
Balance and on the effective date thereof, the Permittee shall
not bBe under notice of default or notice of termination from the
Yort Authority.




The Permittee, at least thirty (30) business days prior to the
proposed effective date of a proposed refinancing of the
Outstanding Balance, shall notify the Port Authority, in writing,
of the identity of the proposed new Project Lender and shall
submit to the Port Authority for its approval a copy of the form
of the proposed Loan Agreement and accompanying note or bond.

The Port Authority will advise the Permittee in writing within
fifteen (15) business days after receipt of such notification and
submission whether or not the Port Authority will consent to such
proposed Project Lender and such proposed note or bond. On the
date of its execution, or within five (S} days thereafter, the
Permittee shall deliver to the Port Authority a true copy of the
executed Loan Agreement and accompanying executed note or bond.

Section 26. Dispuﬁgs"

. "(a) 'In the event of any dispute between the Port .

~ Authority and the Permittee regarding any matter related to this -
. Agreement, either.the Permittee or the Port Authority may request
that a meeting be held between the parties to discuss the watter.
The parties shall each send at least two (2) representatives to
such weeting, one individual who is fully familiar with the issue
in dispute and the other who is a member of senior management
authorized either to settle the matters in dispute or to make

rgcommendations'for'the settlement thereof.

~ (b) If the dispute is as to whether or not any
Construction Application submitted by the Permittee should be
approved by. the Port Authority, and the parties cannot achieve a
settlement of the matter following the meeting described in
subparagraph '(a) above, the matter shall be submitted for
resolution to the Chief Engineer of the Port Authority, acting
personally and in accordance with Prudent Engineering and :
Operating Practice. o - L

{e) If the issue in dispufe is not an issue covered by
subparagraph (b},. above, and the parties cannot achieve-a .
gettlement of the matter following the meeting described in
subparagraph (a), above, the parties shall each be free to pursue
any available legal or equitable remedies. .
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Section 27. Carrier Agreement

The Port Authority shall act in a commercially reasonable
manner with respect to Carrier Users’ requests pursuant -to the
Carrier Agreement, as follows:

(a) Any request for its approval of the Carriexr User’s
corporate guarantee or surety bond pursuant to Section 3.2 of the
Carrier Agreement; ' .

(b) Any request for its approval of the Carrier User’s
general liability insurance coverage amounts pursuant to Section
6.8 of the Carrier Agreement; ' - ' -

) {c) Any requested approval of an assignment of a
Carrier Agreement to a successor to the business operations of
the Carrier User; and '

' (d) Any request made in accordance with Section 33 of
this Agreement with respect to approval of advertising, sales
promotion, press releases.and other publicity materials submitted’
by the Carrier User under Section 14.9 (a) of the Carrier
Agreement . N : : o ' -

Section 28. Payment

: {a) All payments required of the Permittee by this
Agreement shall be mailed to the Port Authority, P.O. Box 17309,
Newark, New Jersey 07194 or to such othler office or address as
may be substituted therefor by the Port Authority. '

- (b) No payment by the Permittee or receipt by the Port
Authority of a lesser fee payment amount than that which is due
and payable under the provisions of this Agreement at the time of
such payment shall be deemed to be other than a paywment on
account of the earliest fee payment then due, nor shall any
‘endorsement or statement on. any check or in any letter
- accompanying any check or payﬁent be deemed.an accord and
satisfaction, and the Port Authority may.accept such check ‘or
payment without prejudicing in any way its right to recover..the
balance of such fee or to pursue any other remedy provided in
this Agreement or by law.. .




Section 29. Recording

_ ‘ The Permittee may, at its sole cost and expense, record
‘a memorandum of this Agréement, prepared by it at its sole cost
“and expense, reasonably satisfactory to the Port Authority, and
the Port Authority agrees to.execute such memorandum within
fifteen (15) business days after request therefor. If the
Permittee so records such memorandum, it shall, at its sole cost
and expense, record in timely fashion a memorandum satisfactory
_.to the Port Authority of each and every modification, extension,

supplement, assignment,. surrender, or other amendatory agreement

relating thereto, which memorandum shall be prepared by and at
the sole cost and expense of the Permittee. :

Section 30. Quiet Enijoyment

The Port Authority covenants and agrees that as long as
it is owner.or lessee of the particular Port Authority Facility
where a portion or portions of the System is installed and
operated, the:Permittee, upon paying all fees hereunder and
performing, in all material respects, all the covenants,
conditions and provisions of this Agreement on its part to be
performed, shall and wmay peaceably and quietly conduct System
- Operations free of any act or acts of the Port Authority. except
as expressly permitted in this Agreement.’ The provieions of this
Section 30 shall not be deemed to modify the rights expressly
granted to the Port Authority under this Agreement including,
without limitation, the rights under Section 20 to terminate this
Agreement and/or exercise any other remedies which it wmay have in
the event of a default by the Permittee in its obligations
hereundér following the giving of any réquired notice by the Port
Authority and the expiration of any applicable cure period.

Section 31. Headings

. The section headings and the paragraph headings, if

. any, are inserted only as a matter of ‘convendence and for .
reference and in no way define, limit oxr describe the scope oY
intent of‘any-provision_héreof. ' ' ' '

Section 32.  Pexformance of Permittee’ _Obligation

(a) Whenever in this-hg:eement'the permittee is placed
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-

under an obligation or covenants to do or to refrain frqm;qfcis_ggzﬁi
prohibited from doing, oY is entitled ox privileged to do,wany - 1o
act or thing, the Permittee’s obligations shall be perfarmedior'*—eai'
its rights or privileges shall be exercised only by its officers v
and employees. The provisions of the previous sentence :5ha}l not : Ti.

in any way be taken to alter, amend or diminish any obljgatdon ¢f::.2: . 1
the Permittee assumed in relation to its jnvitees, customerg;. .: =
agents, representatives, contractors or other persons, Eixmssor;'
corporations dolng business_with-it. _ o Tzit

{(b) The Permittee's representative, hereinbefore _ = i
specified in this Agreement (or such substitute as the permittee ;. 1.~
may hereafter designate in writing), ghall have full authoxity to-
act for the Permittee in connection with this Agreement and.any. .
things done or to be done héreunder, and to execute on the )
Permittee’s behalf any amendments or supplements to this
Agreement oOr ‘any extension’ thereof. C

_ (¢} .This RAgreement does not constitute thé Permittee  ..i
the agent or representative of the Port Authority for apy-purpose: :
whatscever, nor does it constitute the Port Authority the:agentr w il
or representative of the Peérmittee for any purpose whatgoever. :, .- :

: (@) No greater rights or privileges with respect to

_the use of the System or any portion or portions thereof or with - .
~ respect to any Port Authority Facility are granted or intended to

. be granted to the Permittee by this Agreement, ox by any .z ¢ n
provision thereof, than the rights and privileges express;y . ez
‘granted hereby. ' : ' = L

]

Sedéﬁon 33. .ggbligigg and_Adyertising

The Permittee shall not igsue or permit to be issued
any press or publicity rélease, advertisement, Or literature of
any kind which refers to the Port Authority or the Systenm or any
portion thereof installed at any Port Authority Facilitj pursuant -
" to this Agreement, without first obtaining the written approval
of the Port Authority. - Such approval shall be granted unless the
Port Authority reasonably believes, in good faith, that the -
publication of such information would be harmful to its interes;s
__or to the public interest or would not be. in complianCE.with

contemporary advertising and marketing'standards_iqr-the:
" telecommunications industry. ool : -
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Section: 34. Renewal Term

‘Upon the condition that the Permittee shall not be in
default under any term or provision of this Agreement or under
any notice of default from the Port Authority, the Permittee, by
notice given to the Port Authority at-least one {1). year but not
more than eighteen (18) months prior to the expiration date of .
the Initial Term, may extend the Term of this Agreement for a
period commencing on the day following the expiration date of the’
Initial Term and continuing through the date preceding the tenth
(10th) anniversary of the expiration date of the Initial Texm
(such extended period, the *Renewal Term*).

Section 35. annexr o a n

. In connection with the. exercise of the privilege.
granted hereunder, the Permittee shall:

(i) ~ Use commercially reasonable efforts in every o
_proper manner to develop and increase the business conducted
by it hereunder; . )

(ii) Not divert, and use commercially reasonable
efforts not to cause or allow to pbe diverted, any business
from any Port- Authority Facility where System Operations are
conducted, it being acknowledged that the Petmittee shall
not be deemed to be in violation of this subparagraph (i)
with respect to wireless communications services provided by

~ Carrier-Users through telecommunications systems other than
the System, provided that neither the Permittee por any
affiliate of the Permittee has any ownership interest in
such other -systems; _ '

. (3ii) To the ‘extent available technology pe;mits.at.a
commercially reasonable cost, periodically monitor existing
. wireless base stations cperated by Carrier Users at
locations other than Covered Facilities which may provide
_such Carrier Users with coverage in or otherwise overlap
" areas of Covered Facilities to ensure that a Carrier User
" does not intentionally avoid the SYStem'thrOUQh.additions to
‘such: Carrier User’s existing system; ; :




(iv) Maintain, in accordance with accepted accounting
practice, during the Term and for one (1) year after the
expiration or earlier termination of this Agreement, and for
a further period extending until the Permittee shall receive
written permission from the Port Authority to do otherwise,
records and books of account regarding all transactions of
' the Permittee at, through or in any way connected with any
Port Authority Facility, which records and books of account
shall be kept at all times within the Port of New York
District; ' '

_ (v} Permit, upon reasonable prior notice, in ordinary-
' business hours during the Term of this Agreement, and for
one (1) year théreafter, and during the further period '
described in subparagraph (iii), above, the examination and
audit by the officers, employees and- representatives of the .
Port Authority of such record and books of account and also
any records and books of account of any Perxson which is
owned or controlled by the Permittee, or which owns or
controls the Permittee, if said Person performs services,
similar to those. performed by the Permittee, anywhere in the
Port of New York District; .

(vi) Install and use all equipment reasonably available
and'neceasﬁr?'to,accurately determine Gross Receipts;

{vii) - Permit the inspection, upon reasonable priox
notice, by the officers, employees and representatives of
_the Port Authority of all equipment used by the Permittee to
“‘collect data to determine Gross Receipts; : '
o ~ {viii) Require each Carrier User, -including each Paging =
~Carrier User, to permit'the-officers,_employees and - '
representatives of the Port Ruthority, upon reasonable prior
. notice, to inspect and copy all books and records of such
Carrier Users relating to the determination of payments'by
such Carrier User to the Permittee and aL;'équipment.owned
or controlled by such Carrier Users-and used by the '
Permittee or such Carrier User: to collect data toﬁdgtermine
Gross Receipts, it being understood that the obligations -

- hereunder iwmposed on the Permittee shall be applicable only
as and to the extent that the Permittee itself has such
rights of inspection and copying in a particular Carrier
User agreement; ‘and '
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(ix) Subject to the prior approval of the Port
Authority, use its best efforts to establish and implement a
methodology for the measurement of wireless
telecomminications traffic volume on the System, whether on.
a MOU or “per bit” basis or otherwise, throughout the Term
of this Agreement. - ‘

Section 36. .MML;@ME

(a) At any time during the Renewal Term, and without
limiting any other rights of the Port Authority under this
Agreement, including, without limitation, the rights set forth in
Section 20, the Port Authority shall -have the right to terminate
this Agreement without cause .on ninety (90) days’ prior written
notice to the Permittee. Upon the effective date of such
texmination this Agreement shall be terminated with the same
force and effect as if such date were the date originally set for
its:expiration; except as provided in paragraph (b}, below.

{b) Wwithin ten (10) days following the effective date’
of termination without cause as provided in paragraph (a), above,
the Port Authority shall pay o “Termination Amount” to the '
Permittee, to be'de;ermined’as,follows: -

' . (i) The sum of the Adjusted Gross Receipts plus
the Tower Gross Receipts and the World Trade Center Towers and
Airports Adjusted Gross Receipts, less.the sum of the Minimum Fee
“plus the Variable Fee payable to the Port Authority, in each
case, for the last full Annual Period prior to the .effective date
of termination without cause shall be calculated, such '
calculation to take into account only those Port Authority
Facilities which comprise facilities owned by or leased to the
Port Authority as of the effective date of termination.

{11) The sumfcalculéted;in subparagraph (1) .
above, shall be divided into four (4) equal payments which shall
be deemed to be mwade on a quarterly basis on-the last day of each
January.;April, July and October, with respect to the immediately
Precediﬂg‘calendar quarter, in each Agnual.Period or portion o
thereof which would have occurred prior to the expiration dat
this Agreement if this Agreement had not been terminated without
cause. ‘In the event the expiration date of this Agreement in
. effect prior to its termination without cause was not scheduled
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to occur on the last day of a calendar quarter, the last such
imputed payment shall be appropriately prorated based on a
ninety-one (91) day calendar quarter.

, (4ii) The present value of the stream of payments
described in subparagraph (ii), above, on the date of termination
without cause by the Port Authority shall be determined using a
discount rate of ten percent (10%) per year {the “Base Net
Present Value Amount”). '

"{iv) The portion of the Initial System Capital
Cost 'plus the capital cost of any additions to the System
approved by the Port Authority as constituting an additional
 capital investment in the System which in each case constituted
actual payments to unaffiliated third parties for the acquisition
and installation of the System (less any part of this Initial’
System Capital Cost incurred with respect to the construction and
_installation of any portions of the System installed at Port
Authority Facilities which no longer comprise-facilities owned by
_or leased to the Port Authority as of the effective date of
termination) shall be determined and the amount sO detexrmined
shall be multiplied by a fraction the denominator of which is.the
number of days in the Term (including the Renewal Texm)
originally contemplated under this Agreement but for its
termination without cause by the Port Apthority'ahd the pumerator
of which is the number of days from the date of the termination -
of this Agreement without cause by the Port Au;hority to the
expiration date originally contemplated under this Agreement ~(the
"Base Unamortized Capital Amount?). '

o . (v) The “Termination Amount” shall be the greater
of (1) the Base Net Present Value Amount.(as'defined in :
subparagraph (iii), above) or (ii) the sum of Seventy-five
percent (75%) of the Base Net present Value Amount plus the Base
Unamortized Capital Amount (as defined in subparagraph (iv),
above) . - ' ' : . ‘

(¢) . In the event the Port Authority terminates this
Agreement during the Renewal Term pursuant to the provisions of
this Section, the Port Authority shall, upon payment of the » _
Termination Amount, have the right to (1) direct the Permittee to -
. remove the System or the portions thereof designated by the Port
Authority, at the Port Authority’s expense, and (2) to use the
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System or any portion or portions -thereof as are not so removed
free and clear of any claim of ownership by the Permittee
including all the Permittee’s rights to all System software
licenses, equipmerit warranties and service contracts. Title to
the portion or portions of the System as are not SO removed shall
thereupon vest in the Port Authority without any further act or
deed by the Permittee if title thereto is not already in the Poxt
Authority. :

Section 37. e arqes

If the Permittee should  fail to pay any amount required
under this Agreement when due to the Port Authority including
without .1limit any payment of any Minimum Fee or Variable Fee oY
any payment of utility or other charges or if any such amount is
found to be due as the result of ah audit, then, in such event,
the Port Authority may impose {by statement, bill or otherxwise) a
late charge with respect to each such unpaid amount. for each late
_charge péeriod .(described below) during the entirety of which such
amount remains unpaid, each such late charge not to exceed an
" amount equal to eight-tenths of one percent of such'unpaid amount
for each late charge period. There shall be. twenty-four late
charge periods on a calendar year basis; each late charge period
shall be for a period of at least £iftéen (15) calendar days
except one  late charge period each caleridar year may be for a
pericd of less than fifteen (but not less than thirteen) calendar
days. Without limiting the generality of the foregoing, late .
charge pericds in the case of amounts found to have been owing to
the Port Authority as the result of Port Authority audit findings
shall consist of each late charge peried following the date any
unpaid- amount should have been paid under this Agreement. . Each
late charge shall be .payable immediately upon demand made at any
time therefor by the Port Authority. No acceptance by the Port
Authority of payment of any unpaid amount or of any unpaid late
' charge amount shall be deemed a waiver of the right of the Port
" Authority to payment of any late charge or late charges payable
under the provisions of this Section with respect to sucp unpas
amount. Each late charge shall be recoverable by the Port . -
" Authority in the same manner and with like remedies as if it wexe
~ originally a part of the fee paymentsJaet'forth'ig'Section-é.'

_ Nothing in ‘this Section is intended to, or shall be deem to,
affect, alter, modify or diminish in. any way (i) any rights of

the Port Authority. under this Agreement, inc;uding:without-
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limitation, the Port Authority's rights set forth in Section 17
or (ii) any obligations of the Permittee under this Agreement.
In the event that any late charge imposed pursuant to this
Section shall exceed a legal maximum applicable to such late
charge, then, in such event, each such late charge payable underx
this Agreement shall be payable instead at such legal maximum.

Sect;dn cY: Other Construction by the Lesges

Following the completion of the Initial System
Construction Work by the Permittee, and except as may otherwise
provided under this Bgreement, the pPermittee shall not _
significantly alter the System, do any construction or modify or
‘make any additions or improvements at any Port. Authority Facility
without the prior written approval of the Port Authority, and in
the event any alterationm, construction, modification, addition,
or improvement is performed without such approval, then upon
reasonable notice to do so, the Permittee will remove the same,
or at the option of the Port Authority, will cause the same. to be
changed to.the satisfaction of the Port Authority. In case of
any failure by the Permittee to comply with such notice, the Port
Authority may effect the removal or change and the Permittee
shall pay the cost thereof to the pPort Authority. )

Section 29. Force Majeure

Neither the Port Authority nor the Permittee shall be
liable for any failure, delay or interruption in performing its
obligations hereunder due to causes O conditions beyond its
control. .Further, neither the Port authority nor the Permittee
shall be liable unless the sald failure, delay or interruption -
gshall result from the failure on the part of such party to use
reasonable care to prevent such failure, delay or interruption or
reasonable efforts to cure such failure, delay or interruption.

Section 40. Liabjlity Insurance

- (a) .The Permittee, in jts 6wn name as assured and at
its sole cost and expense, shall secure and keep in full force
and effect throughout the Term, a policy of commercial geqeral
liability insurance for such coverage as may reasonably be
 required from time-to-time by the Port Authority. covering the
Permittee's operations hereunder, including but not limited to
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Premises-Operations, Products-Completed oOperations and broad form.
property damage coverage, and further including a contractual
liability indemnity endorsement covering the Permittee's
obligations under this Agreement, which shall initially be in a
combined single limit of $2,000,000 for liability for bodily
injury, for wrongful death and for property damage arising from .
any one occurrence.

{b) The Permittee, in its own name as assured and at
its sole cost and expense, shall secure and keep in full force
and effect throughout the Term of this Agreement, & policy of
comprehensive automobile liability insurance for such coverage - as
. may reasonably be stipulated by the Port authority, covering all
of the Permittee’s owned, non-owned and . hired vehicles, which
shall be in a combined single limit of $2,000,000 per occurrence
for bodily injury and property damage liability.

.{c) The Port Authority shall be named ag.an additiomal
insured in each policy of liability insurance required by this
Section. The Port Authority, in its sole discretion, may impose
increased insurance requirements as to coverage limits or types.
of coverage, or both, with respect to any System operation which
requires the Pexmittee .to gain access to or utilize in any manner
any portion of the aircraft ramps at any port Authority airport.

- {d) As to any insurance required by this Section, a
cextified copy of each of the policies or a certificate or..
certificate evidencing the existence thereof, oOr binders, shall
be delivered to the Port Authority Manager, Risk Management
within twenty (20)-days'prior‘to-the commencement date of this
Agreement. In the event any binder. is delivered, it shall be.
replaced within thirty (30) days by a.certified copy of the =
policy or certificate. Bach such .copy or certificate shall
contain a valid provision or endorsement that the policy may mot
be canceled, terminated, changed or wodified, without giving
thirty (30} days’ written advance notice thereof tqlthé Port
Authority Manager, Risk Management .. ‘A renewal policy or
. -certificate or certificates evidencing the.existence_thereof
 ghall be delivered to the -Port. Authority at least fifteen {18) -

" days prior to the expiration date of each expiring policy. If at
any time any of policies shall be‘Or:becoma_unsatisfactory to the
Port Authority as to form or substance, acting in & non-arbitrary
and non-capricious wanner, or if the Port Authority shall
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determine that any of the carriers issuing such policies shall be
or become unsatisfactory to the Port puthority, acting in a non-
arbitrary and non-capricious manner, the Permittee shall promptly
obtain a new. and satisfactory policy in replacement.

. (e): Each policy of insurance required by this Section
shall contain a provision that the insurer shall not, without
obtaining express advance permission from the General Counsel of
" the Port Authority, raise any defense - involving in any way the
jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority or its
Commissioners, officers, agents or employees, the governmental
nature of the Port Authority or the provisionS'of any statu:gs
respecting suits against the Port Authority. '

Section 41. ﬂon-Discrimina;ion

(a) Without limiting the generality of any of the
provisions of the Agreement, the Permittee, for itself, its
successors in interest, and assigns, as a part of the . .
consideration hereof, does hereby covenant and agree that (i) no
person, on the grounds of race, creed, color, sex or national
origin, shall be excluded from participation in, denied the
penefits of, or be otherwise subjected to discrimination in the
use of the System by the . Permittee, (ii) in phe construction of
the System and the furnishing of services thereon by the’ _
Permittee, no person, on the ground of_race,,creed, color, sex or
' national origin, shall be excluded from participation in, denied
the benefits of, or otherwise be subject to discrimination, (iii)
the Permittee shall use the System in compliance with all other
requirements imposed by -or pursuant to Title 49, Code of Federal:
Regdihtions,'nepartment of Transportation, Subtitle A, Office of
the Secretary, Part 21, Non-discrimination in Federally-assisted
programs of the Department of Transportation-Eﬁiectuation of
Title VI of the Civil Rights Act of 1964, and a8 said Regulations
may be amended, and any other present or future laws, rules,
regulations, orders or directions of the United StatESIOE,BmQIiQa'
with respect thereto which from time-to-time may be applicable to
the Permittee’s operations at any Port Authority Airport, whether
by reason of agreement between: the Port Authority and the ?F%Fed
_States Government “or otherwise. : : S




(b) The Permittee shall include the provisions of
paragraph (a) of this.Section in every agreement it wmay make
pursuant to which any Person, other than the Permittee, operates
any facility at any Port Authority airport providing services to
‘the public and. shall also include therein a provision granting
the Port Authority a right to take such action as the United
States tiay direct to enforce such covenant.

{(c) The Permittee’s non-compliance with the provisions
of this Section shall constitute a material breach of this '
Agreement. In the event of the breach by the Permittee of any of
the above non-discrimination provisions, the Port Authority may
take appropriate action to enforce compliance; OY in the event
such noncompliance shall continue for a period of twenty {20}
days after receipt of written notice from the Port anthority, the
~ Port Authority shall have the right ta terminate this Agreement

with the same force and effect as a termination under the Section
20, or may pursue such other remedies as may be provided by law;
and as to amny or all the foregoing, the Port Authority may take
guch action as the United States may direct. :

(d) The Permittee shall jndemnify -and hold harmless
the Port Authority from any claims and demands of third persons,
‘including the United States of America, resulting from the -
permittee’s noncompliance with any of the provisions of this
Section, and the Permittee shall reimburse the Port Authority for
any loss or expense incurred by reason of such noncoupliance.

. (e) Nothing.cbntained,in'this Section shall grant or
shall be deemed to grant to the Permittee the right to transfer
or assign this Agreewent, to make any agreement oYX ¢Oncession of

the type mentioned in paragraph (b) hereof, or any right to
perform any construction at any port Authority Facility.

Section 42. 'gf;igma;igg Action -

" In addition to and without limiting any other term or
provision of this Agreement, the Permittee agsures that it will
undertake an affirmative action program as required by 14 CFR
Part 152, Subpart E, to insure that no person shall on the
. grounds of race, creed, color, national origin, or sex be
excluded from participating in aﬁ?;employméﬁt activities covered
in 14 CFR Part 152, Subpart E. The. Permittee assurea,that'HO_
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person shall be excluded on these grounds from participating in
or receiving the services or benefits of any program OX activity
covered by this Subpart. The Permittee assures that it will
requixre that its covered suborganizations provide assurances to
the Permittee that they similarly will undertake affirmative
action programs- and that they will require assurances from their
suborganizations, as required by 14 CFR part 152, Subpart E, to
the same effect. :

‘Section 43. Pe ee's Additional O i €f ative i
. - EBEgqual rtunity Co en

{a} In addition to and without limiting any other term
or provision of this Agreement, the Permittee shall not '
diseriminate against employees or applicants for employment
because of race, creed, color, pational origin, sex, age.
disability or marital status, and shall undertake or continue
existing programs of affirmative action to ensure that minority
group persons and women are afforded equal employment opportunity
without discrimination. Such programs'shall.include. but not be
limited to, recruitment, employment, job assignment,-promotion.
upgrading, demotion, transfer, layoff, termination, rates of pay
or other forms of compensation, and selections for training ox
retraining, including apprenticeship and on-the-job training.

(b} In addition to and without 1imiting the foregoing,
and without limiting.the provisions of Sections 41 and 42, the
Permittee, in connection with its comtinuing operation, :
waintenance and repair o6f the System, or any portion thereof, as
‘provided in this Agreement, ghall throughout the Term, commit
itself to and use good faith efforts to jmplement an extensive
program of affirmative action, including specific affirmative
. action steps to be taken by the Permittee, to ensure maximum
opportunities for employment and -contracting by minorities and
women, and by Minority Business Enterprises and Women-owned
Business Enterprises. In meeting the said commitment, the
Permittee agrees to submit to the Port Authority for its review
and apprbval the Permittee's gajid extensive affirmative action.
progxram, including the specific aifirmative-agtipn_steps to be
taken by the Permittee to meet the dforesaid commitment, ﬂithin_
sixty (60) days after the execution of this Agreement. The . -
Permittee shall incorporate in its sald.program guch revisions
and changes which the Port Ruthority {nitially or from time-to- .
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time may reasonably require. Throughout the Texm. the Permittee
shall document its efforts in jimplementing the said program,
ghall keep the Port Authority fully advised of the Permittee's
progress in implementing the said program and shall supply to the
Port Authority such information, data and - documentation with
respect thereto as the Port Authority may from time-to-time and
at any time request,. including but not 1imited to annual reports.

(¢) (i) “Minority" as used in this Section includes:

(1) Black (all persons having origins in any .
of the Black African racial groups not of Hispanic
origin); o ' :

A (2) Hiepanic (all persons of Mexican, Puerto
Rican, Dominican, Cuban, Central or South. American
- culture or origin, regardless of race);

- (3) Agian and Pacific Islander (all persons
- having origins in any of the original peoples of the
Far Bast, Southeast Asia, the Indian Subcontinent, oOX -
the Pacific Islands); and '

(4) American Indian or Alaskan Native (all -
persong having origins in any of the original peoples
of North America and wmaintaining jdentifiable tribal
affiliations through membership and participation or
community identification). '

{ii) “Minority Business Erterprise* (MBE) as-used
herein shall mean any business enterprise which is at least
fifty-one percent owned by, or in the case of ‘a publicly owned
business, at least fifty-ome pexcent of the stock of which is
owned by citizens or permanent resident aliens who are minorities
_and such ownership is real, gubstantial and continuing.

. (iii) . "Women-owned Business Enterprise" (WBE) as
used herein shall mean any buginess enterprige which is at least
fifty-one percent owned by, or jin the case of a publicly owned
business, at least fifty-one percent of the stock of which is

owned by women and such ownership is real, substantial and
. continuing. . :
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{iv) Good faith efforts to include meaningful
participation by MBEs and WBEs shall include at least the
following:

(1) Dividing the work to be subcontracted
into smaller portions where feasible.. '

: (2) Actively and affirmatively soliciting
bids for subcontracts from MBEs and WBEs, including.
circulation of solicitations to minority and female
contractor associations. The Permittee shall maintain
records detailing the efforts made to provide for meaningful
MBE and WBE participation as called for in paragraph (b),
.above, including the names and addresses of all MBEs and
WBEs contacted and, if any such MBE or WBE is not gselected
as a joint venturer or subcontractor, the reason for such .
decision. ' ' : -

(3) Making plans and specifications for
prospective work availahle to MBEs and WBEs in sufficient’
time for review. ' ' : :

(4) Utilizing the list of eligible MBEs and
WBEs maintained by the Port Authority or seeking_minorities
and women from other sources for the purpose of goliciting
bids for subcontractors. ' ‘

(5} Encouraging the formation of joint:
YentuIES,-partnerships or other similar arrangements among
.subcontractors, where appropriate, to insure that the
Permittee will meet its obligations hereunder.

o : .(6) Insuring that provision is. made to
provide progress payments to MBEs and WBEs on a timely
basis. S - : C

B (7) Subﬁitting'quarterly reports to the Port
Authority (Office of Business and Job OpppttunitY)_deta111n9
its compliance with the provisions hereof.. .

’ (d). The Permittee's non-compliance with the prOVigéan
of . this Section shall constitute a.matgrial;breach_pf,this L
Agreement. In the event of the breach by the Permittee of any of
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the above provisions the Port Authority may take any appropriate
action to enforce compliance; or in the event such non-compliance
shall continue for a period of twenty (20) days after receipt of
written notice from the Port Authority, the Port Authority shall
have the right to terminate this Agreement with the same force
and effect as a termination under the provisions of Section 20,
or may pursue such other remedies as may be provided by law.

: (e} In the implementation of this Section, the Port
Authority may consider compliance by the Permittee with the
provisions of any federal, state or local law concerning
affirmative action-equal employment opportunity which are at
least equal to the requirements. of this Section, as effectuating
the provisions of this Section. 1If the Port Authority determines .
that by virtue of such compliance with the provisions of any such
federal, state or local law, the provisions hereof duplicate or
conflict with such law, the Port Authority may waive the
applicability of the provisions of this Section to the extent
that such duplication or conflict exists. '

(£). Nothing herein provided shall be construed as a
limitation upon the application of any laws which establish
different standards of compliance or upon the application of
requirements for the hiring of local or other area residents.

Section 44. ‘Elegt;icitx

{a) Subject to zll the terms and conditions of this
Agreement, including without limitation the provisions of Section
6 with respect to portions of Port Authority Facilities leased to
or otherwise made available to lessees OX permittees, the Port
Authority will furnish electricity to the peruittee for System-
Operation, the guantity of such electricity supplied to the
Permittee to be in accordance with the design criteria and -
capacity of each of the Port Authority Facilities and to be paid
for by the Permittee as. follows: ' '

. (i) With respect to Port Authority Facilities. or
portions thereof that are located in the State ‘of New York, the
Port Authority shall periodically throughout the . Term, at such
times as the Port Buthority may elect, arrange for a survey of
the Permittee’s equipment by the Port Authority's Engineering
. pPepartment or by -an independent utility consultant to be selected
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by the Port Authority for the purpose of establishing the
Permittee's annual consumption of and demand for electricity
(such consumption of and demand for electricity being hereinafter
referred to as "Consumption and Demand”). Such Consumption and
Demand shall be based on the Permittee’s electrical equipment and
the freguency and duration of the use thereof by the Permittee.
The Permittee's annual Consumption and Demand shall be divided by
the number of "Billing Periods® per year‘established by the
public utility company supplying electricity in the vicinity of
the Port Authority Facility so as to determine the Permittee's
Consumption and Demand per Billing pPeriod. The Poxt Authority

. shall .compute the cost of guch Consumption and Dewmand as
determined by the survey based on the greater of: (1) the rates
(including the fuel or other adjustment factor if any) which the
Permittee at the time of sugh,purchase_and under the sexvice
classification -then applicable to 1t would have to pay for the
same- quantity of electricity to be used for the same purposes

. under the same conditions if it received the electricity directly
from the public utility supplying the same to commercial '
buildings in the vicinity, or (2) the port Au;hority‘s.cost of
obtaining and supplying the same quantity of .electxicity. The
Permittee shall pay the cost of such Consumption and Demand for
each such billing period to the Port Authority at the time the
next fee payment'following the close of such Billing Period is
due and the same shall be deemed fees collectible "in the same
manner and with like remedies as if it were a part of the Minimum
Fee hereunder. The determination of Consumption and Demand by
gurvey shall be effective until the next succeeding survey and:
shall be binding and conclusive on both the Permittee and the
Port Authority as to all matters, including but not limited to
the frequency and duration of use of the Permittee’s electrical
equipment at the Port Authority Facility by the Permittee. The
cost of each such survey shall be borne by the Port Authority,
provided that if the Pernittee makes any alterations or .
improvements at ;he Port Authority Facility in accordance with
the provisions of this Agreement or otherwise which may result in
greater Consumption oOr Demand, the Port Authority may direct a.
new survey to establish the Permittee’s Consumption and pemand
for electricity at the Port Authority Facility'in-questiankaqd,
the cost thereof shall be borne by the Permittee. Any method of
‘'measurement used hérein shall not preclude the Port Authority
from reverting to the use of any prior method. -In lieu of & -
determination of Consumption and Demand by survey, the sawe Way
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be measured by meter which the Port Authority may install at its
option, exercised at any time during the Term, and if for any
reason any meter fails to record the consumption of electricity,
the consumption of electricity during any such peried that the
meter is out of sexvice will be considered to be the same as the
consumption for a like period either jmmediately before or
jmmediately after the interruption as selected by the Port
Authority. .

(ii) wWith respect to Port Authority Facilities or
portions thereof that are located in the State of New Jersey, the
Port Authority shall periodically throughout the Term, at such
times as the Port Authority may elect, arrange for a survey of
the Permitteé’s equipment by the Port Authority's Engineering.
Department or by an independent utility consultant to be selected
by the Port Authority for the purpose of establishing the
Permittee’s annual Consumption and pemand. The Port Authority
chall divide the total cost of electricity consumption and demand
furnished to the Port Authority Facility for each Billing Period,
as billed by the public utility supplying_electricity to the Port
Authority Facility, by the total number of kilowatt hours shown
on the statement for the Port Authority Facility for that Billing
Period in order to arrive at the cost per kilowatt hour chaxged
by the public utility supplying electricity to the Port Authority
Facility for consumption and demand at the_Port_Ahthority :
_Facility. The Permittee shall pay to the port Authority at the
time the next fee. payment following the close of such Billing
Period is due, as and for the Permittee’s Consumption and Dewmand,
an amount determined by multiplying the cost per kilowatt hour
charged by the public utility supplying electricity to the Port
Authority Facility for consumption and demand at the Port _
Authority Facility by the number of kilowatt“hours'of electrical
consumption by the Permittee for that Billing ‘Period as
determined by the electrical survey of the Permittee’s equipment
conducted by the FPort Authority. Such amount as is determined to
be due to the Port Authority for each such Billing period shall
be deemed fees 'collectible in the same mannex and with like
remedies as if it were a part of the Minimum Fee hereunder. In
the event the laws. .of the State of New Jersey hereafter provide

.that the Port Authority may resell or.submeter-electricity to the
Permittee, the Port Authority hereby reserves the right at its

option exercised at any time during the Term, -and at its cost and -
expense, to jnstall meters to measure the Permittee’s Consumption
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and Demand and, in such event, the Permittee shal) pay to the
Port Authority for each Billing Peried the cost of such
Consumption and Demand as measured by meter based on the greater
of (1) the rates (including the fuel or other adjustment factor
if any) which would be charged to the Permittee by the public
utility company supplying electricity in the vicinity at the time
of . such purchase and under the service classification then
applicable to the Permittee for the same quantity of electricity
to be used for the same purposes under the same conditions if the
Permittee purchased such electricity directly from such public
utility company, or (2) the Port Authority's cost of obtaining
and supplying the same quantity of electricity, and if for any
reason any meter fails to record the consumption of electricity,
the consumption thereof during any such period that the meter is
out of service will be considered to be the same as the
consumption for a like period either immediately before or
immediately after the interruption as selected by the- Port
Authority. '

(b) HNotwithstanding that the port Authority has agreed - .
to supply electricity to the Permittee, the port ‘Authority shall
be under no obligation to provide or continue such service if the
Port Authority is prevented by law, agreement OT otherwise from
metering or measuring electrical‘consum tion as set forth in
paragraph (a) of this Section, or elects not to so meter oxr -
measure consumption of the sawme, and in any such event, the _
Permittee shall make all -arrangements and convexrsions necessary .
to obtain electricity directly from the public utility. Also in
such event, the Permittee shall perform the construction
necessary for conversion and if any lines or equipment of the
Port Authority are with the consent of the Port Authority used
therefor, the Permittee shall pay to the Port Authority its pxo
rata share of the reasonable costs. and expenses for the said
lines and equipment. : - g

(¢) The supply of electricity shall be made by the -
Port Authority to the Permittee at such points as are designated
on the final plans covering the Permittee’s Initial System o
Construction Work approved by the Port Authority for connection
of the electrical distribution systems to be installed by the
APermittee'with'the'Port Authority's lines and conduits, and the
Port Authority shall have no responsibility for the distxibution
of electrical current beyond the points of comnection to the
System. e ‘ :
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(d) 1f any federal, state, municipal or otherx
governmental body, authority or agency or any public utility
assesses, levies, imposes, make or jncreases any charge, fee or
rent on the Port Authority for any service, system oI utility now
or in the future supplied to the Permittee or to any of its
Carrier Users, then, at the option of the Port Authority
exercised at any time and from time-to-time by notice to the.
Permittee, the Permittee shall pay, in accordance with said
notice, such charge, fee or rent or increase thereof {or the
portion thereof equitably allocated by the Port Authority to the
Permittee’s operations heresunder) either directly to the.

- governmental body, authority or agency or to.the public utility
_or directly to the Port Authority. ’

(e} The Port Authority shall have the right to
discontinue temporarily the supply of any of the above services.
when necessary or desirable in the reasonable opinion of the Port
Authority in order to make any repairs, alterations, changes or
improvements in the premises or elsewhere at the Port Authority -
Facility including but not limited to all systems for the supply.
of services. Except in cases of emergency, the Port Authority
shall give. the Permittee reasonable prior notice before
discontinuing the supply of services pursuant to the provisions
of this paragraph. c C

, (f) No failure, .Gelay, interruption or reduction in
any service or services shall be or shall be construed to be an
eviction of the Permittee, .shall be grounds for any diminution or
abatement of the fees payable hereunder, or shall constitute
grounds for .any claim by the Permittee for damages, consequential
or otherwise, unless due to the gross negligence”or'wiilful

misconduct of the Port Authority, its.employees OX agents.

{g) - The Port Authority shall be under no obligation to
supply any service or services if and to the extent .and duxing _
any period that the supplying of any such service or services or .
the use of any component necessary therefor shall be prohibited.
or rationed by any federal, state or municipal law, .rule; -
regulation, reguirement, order or direction and if the Port
Authority deems it in the public interest to comply therewith,
even though such law, rule, regulation, requirement, order or .
direction may not be mandatory on the Port Authority as a public
agency. ‘ - - ‘ )
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‘Section 45. Suitabili £ Por tho ac

, The Permittee acknowledges that it has not .relied upon
any representation- or gtatement of the Port Authority or its
Directors, officers, employees or agents as to the suitability of
.any. Port  Authority Facilities to be utilized by the Permittee for
System Operations. Without limiting any cbligation of the .
Permittee to commence operations hereunder at the time and in the

 manner stated elsewhere in this Agreement, the Permittee agrees .
that no portion of any Port Authority Facilities to be utilized
by the Permittee for System Operations. will be used initially or
at .any time during the Texm which is in a condition unsafe or
jmproper for the conduct of System Operations .so that there is
possibility of injury or damage to life or property. Except as
_expressly provided in Section 44, the Port Authority shall have
no responsibility with respect to the furnishing or supplying of
any utilities whatsocever. ‘

Section 46. ijgctionable Interference

. (a) In the event that the operation of any of the
Permittee’s .or a Carrier User’'s or & Paging Ca;rier User’s
transmitting and receiving equipwment, or assoclated antennas,

. 1lines, cables, and wires causes Objectionable Interfexrence, as
defined in paragraph (d) below, to any communications activity
conducted as of the date of this Agreement at any Port Authority
Facility by the Port Authority or a third party pursuant to
agreement between such third party and the Port Authority. the

"~ Permittee shall take all steps necessary to remove the cause of
the Opjectionable Interference. '

4 (b) If such Objectionable Interference relates to a
communications activity at such Port Authority Facility conducted
by the Port Authority ox a third party pursuant to agreement
between such third party and the port Authority which commences
after the commencement of the Permittee’s operations at the pPort
“Authority Facility pursuant to the terms of this Agreement, the
Permittee shall cooperate with the Port Authority and any such
third party in a commercially reasonable effort to remove the
cause of the Objectionable Interference. If such conmunication
activity'CQndudted by the Port Authority or such third party
causes Objectionable Interference to Carrier Users or to Paging

Carrier Users, the Port Authority shall take commercially
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reasonable steps, and shall use commercially reasonable efforts
to require the third party to take commercially reasonable steps,
to remove the cause of the Objectionable Interference.

(c) 1If the Permittee believes that the cause of such
Objectionable Interference does not relate to the operation of
its transmitting and receiving equipment, or associated antennas,
lines, cables, and wires, the matter shall be submitted to an
engineering committee consisting of one engineer gselected by the
Permittee, one engineer selected by the Port Authority, and a
third engineer selected by the two engineerxs previously selected.
1f such engineers can not agree on & third engineer, then the '
third engineer shall be selected by an officer of the American
Arbitration Associatien. - It shall be the duty of the members of
the engineering committee to determine whether in their- opinion
the Objectionable Interference results from the operation of the
Permittee’s transmitting and receiving equipment, or associated
.antennas, lines, ¢ables, and wires. If a majority of the
conmittee shall so determine, and such Objectionable Interference
relates to an existing communications activity at such Port
Authority Facility, the Permittee shall femove the cause of the
Objectionable Interference.

(d} Objectionable Interference to a copmunications
activity shall be deemed to. exist for the purposes of this
Section if: . " ‘

(i) The coristruction or operation, maintenance,
or repair of a Person’'s transmitting and receiving equipment oOx
associated antennas, lines, cables, and wires causes a ‘condition
to exist which would constituté interference within the meaning
of the rules and regulations of the Federal Communications
Commission at the time then in effect; or oo :

_ (11) The comstxuction, operation, maintenance, oT
repair of a Person’s transmitting and receiving equipment or .
associated antennas, lines, cables, and wires causes & material-
impairment of the quality of either sound or picture signals of a
communications activity being conducted at a Port Authoxity ‘
Facility during the period of operation of such communications
activity, as compared with that which would be obtained if such
transmitting and receiving equipment oOX agsociated antennas,
lines, cables, .and wires were not in operation, or under
construction, maintenance, or repair; or ‘
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(iii) The construction, operation, maintenance, or
repair of a Person's transmitting and receiving equipment or
associated antennas, lines, cables, and wires prevents a third
party conducting a communication activity at guch Port Authority
Facility from using or having access to its equipment, or '
associated antennas, lines, cables, and wires at reasonable and
usual times to an extent which interferes to a material degree
with the construction, operation, wmaintenance, Or repair thereof,
. it being understood that a reasonable temporary interference
which does not materially interfere with the construction,
operation, maintenance, or repair of such third party's
‘equipment, or associated antennas, lines, cables, and wires and
vhich is occasioned by construction, operation, maintenance;,-or
repair of or to such equipment, ox associated antennas, lines,
cables, and wires shall not be considered Objectionable
Interference.

(e) All agreements to which the Port Authority shall
hereafter become a party and pursuant to which the Port Authority
shall grant or otherwise provide rights, licenses or permission
to engage in communications activities at any Port Authority .
Pacilities shall contain the agreement of the other party to such
agreement, expressed to be for the beriefit of and enforceable by
the Port Authority and the Permittee, to accept and be bound by
the provisions of this Section 46, unless, in the reasonable
opinion of the Port Authority, such communications activities
would not cause Objectionable Interference to System Operations.

Section 47.  Non-Liability of Individuals

. Neither the Commissioners of the Port Authority nor the
. Members of the Permittee, nor any of them, noxr any officer, agent
or employee of the Port Authority or of the Permittee shall be
charged personally by either party hereto with any liability or
shall be held personally liable to the other party under any term
or provision of this Agreemént or because of its execution or
attempted execution, or because of any breach or attempted or
alleged breach therecf. ‘ '

Section 48. | isting Wireless Adqreemen

: The Port Authority hereby assigns toAthe Permittee all
of the Port Authority’s right, title and interest in-its existing
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lease and permit agreements with wireless carriers at Covered
Facilitiés, including but not limited to those lease and

permit agreements listed on Schedule A attached to Exhibit E,
described below. The Permittee shall pay any coOsts incurred by
it or by the Port Authority in connection with any termination or
revocation of such agreements. Total payments by the Permittee
to the Catrier Users pursuant to this Section shall not exceed
One Million Six Hundred Thousand Dollars and No Cents
($1,600,000.00) in the aggregate. Any such paymwents made by the
Permittee to the Carrier Users shall comprise a portion of the
Initial System Capital Cost. The assignment by the Poit
Authority to the Permittee provided for above shall be further
evidenced by execution and acknowledgment of-an “Assignment and
‘Agsumption Agreement” in the form attached hereto, hereby made a
‘part hereof and marked “Exhibit E* and by the transmittal by the
Port Authority and the Permittee of a letter notifying such ‘
wireless carrier under any such existing agreement of the
assignment of same. '

Section 49. Non-Disturbance

So long as this Agreement has not been terminated on
account of a default by the Permittee that has continued beyond
any applicable cure period, no mortgagee or assignee of, or .
successor to, the Port Authority, or any. Person holding any liens
on or security interests in any equipment or fixtures owged by
the Port Authorxity that form a part of the System (a _
“Successor”)}, upon taking title to any such fixtures or -equipwent
shall terminate or disturb the Permittee’s use and operation of
such equipment and fixtures in connection with the operation of
the System pursuant to this Agreement, except in @ccordance .with
the terms of this Agreement. A Successor shall be boundvto the
Permittee under the terms of this Section 49.

Section 50.: x H Ob at o

~ The Permittee shall use reasonable efforts, taking-all
measure and means, to insure labor harmony in 1ts operations at
_the Facility all to the end of avoiding and preventing strikes,
walkouts, work stoppages, slowdowns, boycotts and other labor
.trouble and discord. The Permittee recognizes the essential -

necessity of the continued and full operation of each Port
Authority Facility. ' '
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Section 51. Brokerage

The Permittee represents and warrants that it has not
had any contacts, dealings, acts or conversations with any broker
except TREGA Securities, LLC or BancBoston Robertson Stephens
Inc. (assuming, but without acknowledging, that either of said
entities is a “broker”) in connection with the negotiation of
this Agreement or in connection with the rights and permissions
granted to the Permittee hereunder. The Permittee shall
indemnify and save harmless.the Port Authority from any and all
claims for brokerage or commission made by any Pexson. including
but not limited to TREGA Securities, LLC and BancBoston Robertson
Stephens Inc., for services in connection with.the negotiation
and execution of this Agreement or in connection with the xights
and permissions granted to the Permittee hereunder arising out of
the contacts, dealings, acts or comversations of the Permittee,
except for claims arising solely out of any contacts, dealings,
acts or conversations of the Port Authority.

Section 52.- ces

(a) All notices,.pérmissions, requests, consents and

approvals_given'or required to be given to or by either paxty
shall be in writing, and all such notices and requests -shall be
personally delivered to the party or to the duly designated
officer or representative of such party at the location provided
pursuant to this Section or forwarded to such party. officer ox
representative at the location provided pursuant to this Section,
by a&pationally-recognized overnight courier service or sent by
regisfered or certified mail. The port Authority and the
Permittee shall designate an office within the Port of New York
District and an officer or representative whose regular place of
business is at such office. Until further notice, the Port
Authority hereby designates its Executive Director and the
Permittee designates the person whose name appears on the first
page of this Agreement as their respective officers or .
representatives upon whom notices and requests may be served, and
the Port Authority designates its office at One World Trade
Center, New York, New York 10048, and the Permittee designates
its office, the address of which is set forth on the first page
of this Agreement, .as their respective offices where notices and
requests may be sexved. ' '
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(b) If any notice is wmailed or delivered, the giving
of such notice shall be complete upon receipt or, upon the event
of a refusal by the addressee, upon the first tender of the
notice to the addressee or at the designated address.

Section 53. e a it

In the event that any of the terms, covenants oOr
 conditions hereof or the application of any such texm, covenant
or condition shall be held invalid as to any party or :
circumstance by any court or regulatory body having jurisdiction,
the remainder of such terms, covenants or conditions shall not be
affected thereby and shall remain if full force and effect, and
the parties shall negotiate in good faith to substitute a term or
condition in this Agreement to replace. the one held invalid.

Section 54. Counterparts

This Agreement way be executed in any numbexr’ of
countexrparts, and each counterpart hereof shall be deemed to be
an original instrument, but all such counterparts together shall
constitute but one agreement. ' ) )

Section '55; . Rules of : retation -

Except as otherxwise expressly provided herein: the
singular includes the plural and the plural iricludes the
singular; “or” is not exclusive; "“include® and *including” are
not limiting; a reference to any agreement or other cgntract
includes permitted supplement and amendments; a reference to a
law includes only such law as in effect on the date of execution
and delivery hereof and any rules or regulations‘issued -
thereunder and in effect on the date of the execution and
. delivery hereof; a reference to a Person includes its permitted
succeasors -and assigns; a reference to a Section or any Exhibit
is to the Section or Exhibit which constitutes a paxrt of this
Agreement unless otherwise specified; in case of any conflict
between the provisions of this Agreement and any Exhibit, the
provisions of this Agreement shall take precedence; any right may
be exercised.at any time and from time to time; all obligations
under this Agreement of any party are continuing obligations
throughout the Term and the fact that counsel to any party shall
have drafted this Agreement shall not affect the interpretation
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of any provision of this Agreement in a manner adverse to any
party or otherwise prejudice or impair the rights of any such
party.

Section 56. Third Party Eengfic;ggieé

It is not intended that this Agreement make any Person
a third party beneficiary hereof, notwithstanding the fact that
Persong other than the Permittee and the Port Authority may be
benefitted hereby.

Section 57. verning La

This Agreement shall be governed by, and-cpnstrued:in

accordance with, the laws of the State of New York.

Section 58. 'Engirg BRgreement

‘This. Agreement consists of the following: pages 1
through 98, inclusive, and Exhibits A, B, ¢, Dand E and Schedule
E. It constitutes the entire agreement of the parties on the
subject matter hereof and may not be changed, wodified discharged
or extended except by written instrument duly executed by Port
- Authority and the Permittee. The Permittee agrees that no
representations or warranties shall be binding upon the Port
Authority unless expressed in writing in this Agreement.




- IN WITNESS WHEREOF, the parties heretc have executed
these presents as of the day and yea

r first above written.

THE PORT AUTHORITY OF NEW YORK
- AND NEW JERSEY

.-

Title: __éﬁaﬁ&m—ér_ﬁg&.




EXHIBIT A
PORT AUTHORITY FACILITIES

Basig Poxt Authgriti Facilities

A. Holland Tunnel

B. Lincoln Tunnel

¢. John F. Kennedy Interﬁational Airport -
D. Newérk International Airpofﬁ

LaGuardia Airport

Addi;ional Port Auﬁgorigx Facilities

'A. PATH Stations and tubes
B. Port Authority Bus Terminal

C. Worlde;adeICenter Concourse

(Other Port Authority Facilities, such as the George. _
Washington Bridge Bus Station, may be added to the System upon.
the request of the Permittee and with the written consent of the
Port Authority in its sole and absolute discretion.)




EXHIBIT D (48 Pages plus Exhibits A .
and Schedules 2.7(a) - 2.7(h))

CARRIER ACCESS AGREEMENT

THIS CARRIER ACCESS AGREEMENT (the "Agreement”) is made and
entered into this ____ day of , 1999, by and between NEW YORK
TELECOM PARTNERS, LLC ("NYTP"), a Delaware limited liability company with 2
principa_l office at : ' World Trade Center, New York, New:
York 10048, and (the “Carrier™), 2 |

corporation with a principal office at

-WTTNESSETH:

WHEREAS, the Port Authomy of New York and New Jersey (the “Port
Authomy") has selected NYTP to build and operate a Teleeommumeauons Network Aceess
System ("TNAS"), as described on Exhibit "A" attachéd hereto, whereby providers of
Personal Wireless Services (as: hereinafter defined) may- elect to have seamless wireless
access to certain tunnels, concourses and buildings, airpotts and other facllmes operated by
the Port Authority; | . '

WHEREAS, the Port Authoriiy and NYTP have agreed upon the terms and
conditions pursuant to which NYTP will build and operate the TNAS and, in connection
therewith, the Port Authority and NYTP have cntered into 2 TNAS Agreement dated
. 1999 (the *TNAS Agreement“), -and

WHEREAS NYTP has agreed to make the TNAS available to the Carrier in
the Lmeoln Tunnel and the Holland Tunnel (eollectwely. the "Tunnels"), as well as in any
other Port Authonty Facility (hereinafter deﬁned) in wluch the Carner desires TNAS
coverage. in accordance with the terms and conditions set forth herein, and the Camer has
agreed to participate in and use the TNAS in the Tunnels and if the Carrier desires, other
_ Port Authority Facilities, and to make payments to NYTP all in aceordanee mth the terms

and conditions set forth herein. N




NOW, THEREFORE, in consideration of the covenants contained herein and

other good and valuable consideration, the parties agree as follows:
AGREEMENT

L DE IONS. For purposes of this Agreement, the following
capitalized words and phrases, in the absence of clear implication otherwise, sh_all be givep
the following respective meanings:

*Access Fee" shall have the meaning given th;i term in Section 3.1,

*Assignee” shall mean a Person to whom rights hereunder have been
assigned, including any trustes designated in connection with the Project. Financing.

“Baseline MOUs" shall mean the MOUs for each Covered Facility set
forth on thé Schedule for such Covered Facility, as increased by any additional Baseline
MOUs purchased by the Carrier pursuant' to Section 3.1(c)-

“Carrier Agreements” shall miean this Agreé'ment and all other simitar
agreéﬁients -with Participatiﬁg Carriers pursuant to which ?articipaiing Carriers and NYTP
agrec on the terms and conditions under which such Participating Carriers will have access 0
the TNAS. |

) “Carrier L/C” sﬁall have the meaning given that term in Section 3.6. _

| "Qgrrie[- .E uipment” fshali mean the Carrier’s equipment for the

provision of ‘teleco_rr}fnun_icati‘oftsiégrvices{ o

| ~Chanse i " shall méan () any changé in, or adoption of, 81y .
T e L e T S :

constitution, charter, act, stamtfc, law, ordinance, code, Tule, tegulation or order, OC other .

legislative or administrative action of the United States of America, thie State of New York,

s
vy W
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or the State of New Jersey, or any agency, department, authority, political subdivision ot
other instrumentality of any of them (collectively, a sLaw"), (ii) a final decree, judgment, or
order of a court or any such agency which is legally binding and enforceable, or (iii) the
suspension, termination, interruption, denial, failure to renew, of imposition of conditions
not previously imposed, with respect to the issuance of any permit, license, consent or
authorization, or any change in judicial or administrative interpretation of any Law with
which, in each case, in the mutual opinion of the parties, NYTP mast at such time comply in
conniection with the design, construction or operation of the TNAS, having a material adverse

effect on the performance of any of the obligations of NYTP hereunder or of any other

. obligation of a party pursuant to this Agreement, occurring subsequent o the date hereof,

and which has rot been principally 'caused by, nor significantly contributed to by, and is
beyond the reasonable control of, the party relying thereon as justification for not performing
an obligation or complying with any condition required of such party ! under this ‘Agreement.

“Contractor” shall mean, collectively, the general contractors that

NYTP selects to construct all or any portion of the TNAS. -

_ “Construction Contract” shall mean, with respect to any Contrsictor,
every agreement between NYTP and such Contractor with respect to the TNAS.

: _umg_ﬂm ‘shall mean, with- respect to any Covered Famlity.
all costs attributable solely to such Covered Facility that may be incurred by NYTP

(including any such costs mcurred by any of its contractors or. agents) during the
Construction Period with respect to the eompletion of the TNAS at such Covered Facility.

“Construction Qat_e_ shall mean, with respect to any Covered Facility, ,

A the dal:e that construction of the TNAS comimences in such Covered Facility. .

SR

'@mio_nﬂﬂ'ﬂ shall mean, wrth reSpeet to any Covered
Facllity. the time period begiﬂmng on the Construction Date and ending on the date set forth




in the Schedule 2.7 for such Covered Faciiity. or as may be further extended pursuant to
Section 2.7(a). '

*Consulting Engineer* shall have the meaning given to such term in
Section 2.7

“Contractor” shall mean cach general contractor that NYTP selects to
construct the TNAS, or any portion thereof.

QM@ML& -shall mean each Port Authority Facility. with respect
to Wthh the Carrier has elected to particrpate in the TNAS and reccive TNAS coverage
pursuant to the procedures in Section 2.7/

*Date of TNAS Operation” shall mean, th.h respect to each Covered
Fac:hty, the later to occur of (i) the end of the Construction Period, ot (ii) the date on ‘which
' the Carrier has complied with the terms of Sections-2.7(a), 3.1(a) and (b) and 3.2 with
respect to such Covered Facullty

*Entrance Fee" shall have the meaning given that term in Section 3.1.

*Equivalent Measurement of Use* or "EMU" shall have the meaning

" given to that term under the definition of MOU. |

S stim' ated Cgﬁstmctiog Costs” shall have the meaning given to thzt
term in Section 3.6. ' '

“Excess MO !J shall mean; with respect to-each Covered Facility. all

MOUs sent or received by Camer s customers over the TNAS in an operating year in excess
» °f Basclme MOUs ’ e e _
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~Existing Contracts” shall mean the existing contracts regarding
wireless services within Port Authority Facilities described on Exhibit "B" attached hereto.

*GAAP" shall mean generally accepted accounting principles applied
* on a consistent basis. ' |

"Initial Term" shall have the meaning given that term in Section 41

__I,! and, oollecnvely, *MQUs," shall mean 2 "Minute of Use,”
which shall refer to each minute, or portion thereof, of airtime. that a customer of a
Participating Carrier sends or receives transmissions over the TNAS In addltlon the
Carrier acknowledges that methods of measuring use or volume in the wireless
communications industry are consmntly evolving, and that NYTP may in the future use 2
different methodology for measuring use of the system by the Carrier and the other
Participating Carriers (e.g., measurement based on bits through digital packel switch data).
In the event that NYTP converts the methodology of measuring use of the TNAS from -
minutes of use to an equivalent measurement of digital information w1reless traffic use (an
*Equivalent Measurement of Use™ or "EMU"), the defined term MOU used throughout this
Agreement shall mean and refer to such EMU. The parties aclmowledge that a change in the
‘methodology used to measure use of the TNAS will require the consent of the Port Aumonty
in accordance with the terms of the TNAS Agreement.

Qp_m!mglﬂ means a calendar year during the term of this
Agreement or, as applicable, and pro rated, the portion of the year beginning on the Date of
TNAS Operation and ending on December 31 of the same calendar year or, in the case of
the last Operating Year hereunder, the portion of the year beginning on January 1 thcreof
. and endmg on the Termination Date of this Agreement. - '

_.g!ax: méans with respect 1o ceraln Covered Facilities, agcess 0
. strictures or pt‘0pcrty on or at such Covered Faclllty by the Carrier for the insmllation of
Carrier Equipment.

s
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"Participating Carriers” shall mean, with respect to each Covered
Facility, the providers of Personal Wireless Services who have entered into or at any time
hereafter enter into an agreement with NYTP allowing such provider access to the TNAS in
such Covered Facility.

" _e_&." shall mean any individual, firm, partnérship, corporation,
assocmtlon institution, cooperative enterprise, trust, municipal authority, federal institution
or agency, state msutunon or agency, municipality, other govcrnmcmal agency or any other
legal entity or any group of such persons whatsoever which is recognized by law as the
subject of rights and duties. '

“Personal Wireless Services” shall mean commercial mobile services,

unllccnsed wireless services, and common carrier wireless exchange access services.

*Points of Interface with TNA§ shall mean the locations at which the |
Carrier’s eqmprnent interfaces with the TNAS,

"_grt_A_umo_l'mL shall mean the Port Authority of New York and New

Jersey, a body corporate and politic created by Compact between the states of New York and
New Jersey with the consent: of the Congress of the United States of America.

"port Authority Facilities™ or “Facilitics” shall mean those areas owned

' or controlied by the Port _Author_ity & described on Exhibit "C" attached hereto.

| ".P_l_,; shall mean the development financing, constructlon.
operating and mamtammg of the TNAS all as descr:bed in the TNAS Agreement and herein.

e b

*Project Financing” ghall mean the obllgatlons of NYTP pursuant to the
’ indcbtedncss imurred and all other funds ralsed by NYTP to finance the development,
construction, equipping and’ operatlon ‘of the ‘TNAS and any payments ‘made in comwctlon ,
. with the Existing Contracts. : : e ’“.' [
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*Schedules” shall mean the Schedules attached (or, with respect to

- subsequent Covered Facilities, to be attached) to this Agreement and made a part of this
Agreement and containing the terms and conditions on which the Carrier shall have the right
10 use the TNAS in each Covered Facility. Each such Schedule is refecred to and described
in Section 2.7, and is designated Schedule 2.7. There shall be a scparate Schedule 2.7 for
each Covered Facility. | o

. M shall mean the specifications and minimum system
capacity described in Exhibit "D” attached hereto.

" =Technical Standards” shall mean the technical standards for the TNAS
for each Port-Authority Facility as set forth on Exhibit "E" attached hereto.

*Termination Fee® shall have the meaning given that term in
Section 14.3. ’ '

"TNAS" shall mean each telecommunlmnons network access system to
be owned by NYTP and oonstructed by each Contractor on the Port Authority Facilities in
accordance with the TNAS Agrecment whereby providers of Personal Wireless Services will
gain seamless wireless access to certain Port Authority facilities, which network access
system is fully described and dctalled on Exhibit "A" attached hcrew

“ NAS Ag;eemcn " shall mean the agreement between the Port
Authorlty and NYTP dated L ., 1999, pursuant to which NYTP and the Port
Authority have agreed upon the terms and conditions under which NYTP will build and _
"~ -operate the TNAS. ' * S

- QQ' ptrollable C!mumgm shall mean acts, gvents, or condmons |
hereafter occurring or existing. whether affecting the. TNAS or NYTP, having 8 matcrial T
adveme eﬂ’ect on any obligation under this Agreement, if such a.ct.. event or conditlon has ot -
“been prmclpany caused by, nor Signlﬁcantly contributed to by, and is beyond the msonablc -
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control of, the party relying thereon as justification for not performing an obligation or
complying with any condition required of such party under this Agreement, of the following
kinds:

(i) An act of God, war, embargo, insurrection, strike, riot,
sabotage, fire, demonstrations, civil disturbance, national emergency, flood,

explosion, earthquake, lightning or similar circumstances;

(i) the entry of 2 valid and enforceable injunctive or rest.raining. '
order or judgmcnt of any federal or state, admmxstmtwe agency or govemmental
officer or body, having junsdlctlon thereof if such order or judgment is not the result
of the neghgcm or willful act, or failure to act of the non-performing party. The
contesting in good faith of any order or judgment shall not consutute or be oonstruéd

as a willful or neghgent act; or
(i) Change in Law,
_ *Underlay TNAS" means, with respect to certain Covered Facilities,
access by the Carrier to the NYTP internal building netwotk coverage equipment at such.

Covered Facilities.

*Usage Fe_e"':' shalt have the meaning given that termi in Section KB

ESTABLISHMENT OF TNAS

21 . Obligation of NYTP 1‘_q Establtish TNAS. NYTP and the Port
Authonty have entered into the TNAS Agrecment and NYTP shall use reasonable efforts 0

lmplcment the TNAS Agrecmem, ‘cause’the TNAS do be oonsuucted and operate the TNAS,
rdance ‘with the terms and ‘conditions of the TNAS Agreement and the. Camer )

'Agracments. On of before: the Date of TNAS Operauon in cach Govered Faclllty. NYTP

'shall cause the TNAS o be fully Operanonal in such Covered Faclhty in accordance, thh the




terms of the System Capacity and Technical Standards for that Covered Facility. NYTP,
through its own personnel, the Contractor, and other Persons shall provide ali labor and
materials necessary to build, own, operat¢, repair and maintain the TNAS The Carrier shall

be solely responsible for the installation, maintenance, repait, replaoement and operation of
the Carrier Equipment in the TNAS.

22  Administration of TNAS. NYTP will administer and operate all
aspects of the TNAS. Following the Date of TNAS Operation in each Covered Facility,

" NYTP shall keep the TNAS operating and available continuously in each Covered Faclhty
seven days per week, 24 hours per day, every day of the year. NYTP shall maintain the
TNAS in good operating condition, and shall manage the TNAS with'sound engineering
practices. Subject to the Carrier's base station and customer unit specifications, NYTP shall,
in accordance with the Technical Standards, cause to be accepted and/or delivered, in each
Covered Facility, wireless communications stgnals mﬂ‘un the TNAS originating from or 10
be delivered to customers of the Carrier. The Carrier shall develop a system, rcasonably
acceptable to NYTP and to the Port Authority, capable of measuring wireless
communications sugnal volume in each Covered Facility in consultation with, and based on
reasonabie standards adopted by, NYTP (and approved by the Port Authority), and shall
report such volume to NYTP ona monthly basis. The Port Authority, from time to time,
may mspect the Carrier's Equ:pment for mcasuring wureless communications signal volume.

‘In the event that the Carrier refuses or is unable to develop a system capable of measuring its
wireless communications signal volume in cach Covered Facility, the parucs acknowledge
that NYTF may, at its discretion, develop, implement and install a system (on the Carrier’s
equipment, if necessary) capable of measuring wireless commanications signal volunie
originating or terminating on, or otherwise using, the TNAS; provided that any such system
shall be developed in consultation with the Paruclpatmg Carriers, and the costs to develop
and lmplement such system ‘shall be | l. -

mer Commltment. Commencmg on the Date of TNAS
Opemuon and during the term of this Agreement, all Pewona.l Wireless Services pro ided by
the Carrier (o its customers within each Covered Faciiity s 'I‘NAS eoveragc area shall be




provided through NYTP and the TNAS, and the Carrier shall not use any other means or
method of transmitting wireless communications signals in any Covered Facility. This
Section 2.3 shall not prohibit the Carrier from usiﬁg, and shatl not resteict or limit the
Carrier's use of, those portions of the Carrier’s existing telecommunications system located
outside the Covered Facilities that may.provide coverage in or otherwise overlap areas of a
Covered Facility serviced by the TNAS. The Carrier acknowledges that NYFP may measure
baseline existing telecommunications signals levels to establish existing levels of averlap, and

that NYTP may monitor future signals levels to ensure that the Carrier does not intentionally

O 00 =~ O A W N e

avoid the TNAS through additions to its existing system.

2.4  System Capacity, ‘It is acknowledged and understood by the
parties t.haz the TNAS will be designed and constructed to handle, process and complets.
wireless transmission signdls in accordance with thc chhmcal Standards and the System

Capacity.

2.5  Shutdown. On fourteen {14) days prior written notice.to the -
Carrier, NYTP may partially or completely reduce the capacity of the TNAS for a scheduled
overhaul, provided that no later than seven (7) days prior to any such reduction of capacity,
NYTP shall present to the Carrier a contingency plan (a “Shutdown Contingency Plan®),
aoccptable to the Carrier in the Carrier’s reasonable dlscreuon to notify the Carrier’s
customers of the antxctpated shutdown and alternate means of providing service to such
-wst‘omers, which contingency plan shall include, but not be limited to, notices posted in the
Covered Facility to be affected, and provided further that if the prcposed Shutdown _
Contmgency Plan is not acceptable to the Carrier, NYTP shall work wuth the Camer to
_ develop a revised Shutdown Contingency- Plan acceptable to the Carrier in the Carrier’s
reasonable discretion prior to any such reduction of capacity. NYTP shal) select overhaul ot
shutdown periods when low call volume may be expected. Except in cases of emergency ot
' Uncontrollable Circumstances, the TNAS shall ot be shutdown for 2 period in excess of six
(6) hours unless NY’I‘P and the Carrier have, agreed on a Shutdown Contingency Plan that
-pmwdcs for a greater shutdown penod S
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2.6  Equivalent Measurement of Use (EMU). NYTP may, in its
reasonable discretion, change the methodology used to measure wireless communications
signal voluine on the TNAS from MOU to an EMU, and the Carrier shall cooperate with
NYTP and take all steps-necessary to assist NYTP in completing any such chiange in
methodology and to change the Carcier’s system of measuring its use of the TNAS to
comport with such change; provided that any such conversion by NYTP shall not be
implemented by NYTP until NYTP has received the consent of a majority of the
Participating Carriers to such conversion, which consent shall not be unreasonably w:thheld
or delayed. ‘

tion i a ve cility.

| (2)  The Carner and NYTP each acknowledge and agree that
the Port Authority Facilities known as the Holland 'E‘unnel and the Lincoln Tunnel are
Covered: Facilities. The Access Fee, Usage Fee, Baseline MOU Construction Date,
~ Construction Period and other information for, and applicable solely to, such_ Covered
" Facilities are set forth on Schedules 2.7(a) and 2.7(b), respecuvely The Carrier shall
not participate in the TNAS or otherwise receive TNAS coverage in any other Port
Authority Facility and no other Port Authon:y Facility shall be subject to this
Agreement, unless and until (i) the Carrier nouf' es NYTP in wnnng that it desxre.s to
, parttctpate in the TNAS in such Port Authority Facihty, which notice shall include the
speclﬁcauons ‘of the’ Carner s desired participation in $uch Facility; (i) the Carrier
agrees to pay all of NYTP § costs to design and construct that portlon of the TNAS
that is necessary in order 1o permit the Carrier’s desired use of such Facility (the
*Construction Costs*); iii) if all or any portion of the Constructjon Costs have been
paid for by another Participating Carrier or NY'I‘P the Carrier pays to such
Partwlpatlng Carrier or NYTP, as the case may be, the Camer s pro rata shaxe of
such Construction Costs (based on the number. of Pamcipatmg Carriers using such
- constructed portion as of the date of such payment) (iv) ptior to commencement of
Oonsu’ncuon. the Carrier pays 1o NYTP the Esumated Construcnon Costs for such
' Faml:ty. (v) the Carrier executes the Schedule 2.7 for sueh new Covered Faclltty in
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the form required by NYTP, which Schedule 2.7 shall be deemed incorporated in,
and a part of, this Agreement; and (vi} the Carrier pays the Access Fee due for such
Facility. Upon the Carrier’s written request, NYTP may, in its sole discretion and in
lieu of requiring the Carrier to pay to NYTP the Estimated Construction Costs for
any such Facility under clause (2)(iv) above, finance the Construction Costs for such

‘Facility, in which case the Carrier shall, prior to the commencement of the

construction of the TNAS in such Facility, (A) pay a portion (determined by NYTP)
of the Estimated Construction Costs for such Facility, (B) promise fo pay the
remaining Construction Costs over time, on terms and with interest at a rate
determined by NYTP in its reasonable discretion, and (C) execute any and all
promlssory notes and other documents to evidence the foregoing that NYTP deems
necessary in its reasonable discretion. The Carrier acknowledges that NYTP intends

" to construct the TNAS in JFK, LaGuardia and Newark Airports, and that the Carrier,

if it elects to obtain use of the TNAS in such Facilities, will be responsible for
payment of the Construction Costs for such Facilities in accordance with clause (a)(iii)

above.

()  Within thirty (30) days after receipt by NYTP of the
notice specified in clause 2.7(a)(i) above, NYTP shall deliver to the Carrier the
Schedule 2.7 for such Faclhty Such Schedule 2.7 shall set- forth, among other

'fthmgs the Construction Date and the Construction Period, and shall be accompanied
‘ .;"by the information relatmg to: Esumated Construction Costs and amounts payable by

‘the Carriér as described in Section 3.6. Upon completion of construction of the
TNAS in such Facility, the Camer shali be permitted to. inspect and test the TNAS in

the Facnhty for a period of ter (10) days after the Carrier has completed the -

o insmllation of its eqmpment in the Facility; provided that the Carrier covenants and
N : _agreee to adhere to NYTP s requirements with respect to the scheduling for and
-'“5‘3“"18 Of the Camer s equlpment at the Facility. ‘Such testing shall be performed at
the Carrxer s expense © eonfirm eompllance with the Technical Standards for such

% \.-'-.. ‘_.--\'

. ‘Facmty “The Camer agrees “that no ‘constriction ‘and insmllauon work may be

«
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perfonned by the Camer of NYTP wWithout the prior-written approval of the Port




Authority. If the TNAS in such Facility is not reasonably satisfactory to the Carrier,
the Carrier shall notify NYTP in writing prior to the end of the Construction Period,
which notice shall set forth any deficiencies in the TNAS with reasonable specificity,
and the Construction Period shall be extended by NYTP so as o permit NYTP to
correct such deficiencies. NYTP shall promptly notify the Carrier in writing as to the
revised Construction Period, and the Carrier shall be permitted to inspect and test the
TNAS in the Facility during the last ten (10) days of the revised Construction Period.

If prior to the completion of the revised Construcuon Period, the Carrier notifies
NYTP in writmg that the deficiencies in the TNAS in such Facility have not been
remedled 50 as to make the TNAS reasonably satisfactory for its intended use, NYTP
shall be permiued to further remedy such deficiencies in accordance with the

foregoing procedures unless (i) the Carrier states in such notice that the Carrier
believes that such deﬁclcncles cannot be remedied by NYTP, or (i) NYTP “notifies

the Carrier in wrmng that NYTP believes that such deﬁclcnclcs have been remedied

s0 as to make the TNAS in the Factlity reasonably satisfactory for its intended use. If
events (i) or (ii) occur the part:es agree that the matter will ‘be submitted 10 the-Chief- -
. Engineer of the Port Authorlty to assist the parties in resolving the matters in dispute,
if the Chief Engineer is willing t0 act in such capacity. If the parties are un;ble to

resolve the matter in accordance with the foregoing, the matter shall be subrriitted toa

reputable engineering firm with speclfic expcmse in tcleoommumcanons maners
mutually selected by the parties or, if the parucs are unable to agree, selected by the
Chlef Engineer of the Port Authority, or, if the Chief Engineer is unwilling to make
such selection, by the American Arbitration Assoclatson, for review and resolutlon by
such engincermg firm (the "Consultmg Engineer®). The parties agree to each pay
one-half of any costs of expenses of the Port Authority’s Chief Engineer, the
American Arbitration Association and the Consulting Engineer. if the Consultiﬂg _
Engineer determines that such deficiencies cannot be. remedled by NYTP, all amounts
paid by the Carrier to NYTP as Estimated Construcuon Costs (and any othcr sums

_ pald to NYTP by the Carrier with respect to such Facllity. if any) shall be refunded
by NYTP to the Carrier. If the Consulting Engineer determines that such deficiencies
can be l‘emcdled NYTP shall proceed © remody such deficiencles immedlately in
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accordance with the procedures set forth in this Section 2.7(b). If the Consulting
Engineer determines that such deficiencies have been remedied so as to make the
TNAS in the Facility reasonably satisfactory for its intended use, the Carrier shall
immediately comply with its obligations under Section 2.7(a).

(c) NYTP and the Carrier expressly acknowledge and agree

that the Carrier is not _requi_red to participate in the TNAS at all Port Authority

Facilities.

(d) The Carner acknowledges that NYTP may impose, and the
Carrier will be responsible for paylng, a surcharge to cover (without limitation)
increased administration costs and fees, |mplementation costs and fees, and interest if
the Carr!er () s:gns this Agreemem after the Construct!ou Date for thc TNAS in the
| Holland and Lincoln Tunnels, or (ii) élects to pamc|pate ina Covered Facility after
the Construction Date of the TNAS in such Covered Facmty

o ES AND PA)

3.1  Fees Generally. The Carrier will be responsible for payment of
: three (3) sepaml;e types of fees, as set forth below, in exchange for participation in the
TNAS or any Covered Faclﬁty or Facilities: an Bnu'ance Fee, Access Fees, and a Usage
Fee. :

(a) The Entrance Fee shall be Five Hundred Thousand
Dollars (SSOO 000) and shall be payable on or before the date of execution of this
Agreemcnt by the Carrier. Payment of the Entrance Fee shall cover part of the imua.l :
_ 'development start-up costs and the Port Authonty Fees payable during the
| Constructlon Period. ‘The Camer sha.Il be requtred to pay only one Entrance Fez
' B durmg the term ot‘ thts Agreement o -




(b)  An Access Fee for each Covered Facility will be payable
quarterly in advance beginning on the Date of TNAS Operation for such Covered
Facility (pro rated, if necesﬁ'.ary) and continuing on each January 1, April 1, July 1,
and October 1 thereafier for the entire term of this Agreement. The Access Fee for
each Covered Facility will be set forth on the Schedule 2.7 for such Covered Facility.
Each Access Fee set forth in the Schedutes shall increase by three perceat (3%) on
January 1 of each year.

() . The Usage Fee will be a per MOU charge payable by the

Camer only after the Carrier’s use of the TNAS in any Covered Facility during an
Operatmg Year has exceeded the Baseline MOUs for such Covered. Faclluy The

- Usage Fee for all Excess MOUs during any month shall be payable within forty—ﬁve
(45) days from the last day of such month. The amount of the initial Usage Fee for
each Covered Facility is set forth on the Schedule 2.7 for sich Covered Facility. The
Carrier’s Usage Fee per excess MOU for each Covered Facll:ty shall be adjusted on
January 1 of each year so that it equals twenty-five percent. 25 %) of the average

converted flat rate charged by all Pamclpanng Carriers to end-users during the
immediately preceding year (as determined in good faith by NYTP), per Excess

MOU; provided, however, that the Usage Fee per Excess MOU shall not be fess than
$0.015 nor greater than $0.05. Notwithstanding the foregoing, the Carrier and NYTP
may agree | at any time on & ﬁxed rate per MOU for the Usage Fes, which fixed rate
shall remain effective with respect to the Carrier for such period as the parties shall
agree.

(d) The Carrier shall be offered an opportumty to purchase . o
addlt:onal Baselme MOUs annually in advance at a price to be determined by NYTP N
and the Part Authority which, on a per Excess MOU basis, will be less than the
" Usagé Fe& per ‘Excess MOU. : These additional Baselmc MOUs inay be used by the
‘Cartier to Increase, for the year in which they are used, the Baseline MOUs
* “¢stablished for any Covered Facility in.the Schedule therefor, thereby rcducmg the _
: number of Excess MOUs for such Covcred Facility in such yeat. _The Camer must
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purchase eepafate additional MOUs for each Covered Facility, and additional Baseline
MOUSs may not be reused (i.e., after use, the Baseline MOUs for the Covered
Facility in question automatically reduce to the amount set forth in the Schedule 2.7
for such Covered Facility unless new additional Baseline MOUs are purchased and
used for such Cevered Facility by the Carrier).

{e) The Carrier shall not be respons'ble for paying 2 Usage Fee
in any Calendar Year until the amount of the Usage Fee for such Calendar Year,
calculated as set forth in Section 3.1(c) above, exceeds the dollar amount of the three

' peneem (3%) increase in the Access Fee for such Calendar Year provided for in
_ Section 3(b) above, arid the Carrier shall only be responsible for that portion of the

Usage Fee in excess of such dollar amount.

(3.2 Letter of Credit for other Collateral Security - to be discussed).
To secure its obligations to pay the Usage Fee and Access Fee as provided herem the

Carrier shalt prowde to NYTP.a letter of credit or similar credit enhancement acceptable to.

NYTP (which similar credlt enhancement may include a corporate guarauty or surety bond as
long as such guaranty or. surety bond is in form and substance reasonably acceptable to
NYTP and the Port Authority), which letter of credit or similar credit enhaneement shall be

" in an amount not less than five (5) times the amount of the pames good faith eeumate of the

sum of the annual Usage Fees and Access Fees payable under this Agreement (the "Carrier
L/C7).” E.ach time the Carrier elects to make a Port Authority Facility a Covered Facility,
the face amount of the Camer L/C shall be increased by the Carrier, in accordance with the
formula set forth in the prevuous sentence, to cover the estimated Usage Fees and Access
Fees for such new Covered Facility. The Carrier LIC shall be assignable by NYTP to
NYTP's instlmnona! lender or lenders. ] ' ' ' !

3. 3" {Keep- as Section 3.3] Upiformity.. ‘I‘he Entrance Fee, Access
Fees and Usage Fess as determiined hy NYTP pursuant to this. Agreement and the fees
payable under agreements "with other' Participating Carricrs:shall be based.on the same
cntena “for ea.ch Partlclpanng Carrier, “All Camcr Access Agreements shall contain
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substantially similar terms and conditions, and if any Participating Carrier obtains access to
the TNAS on terms more favorable than those contained in this Agreement, the Carrier shall
be entitled to the benefit of such favorable terms granted to such other Participating Camer
(provided that the Carrier acknowledges that (a) certain payments and obligations of the
Participating Carriers are based on-usage of the TNAS and choices made by the Participating
Carriers, which may result in different obligations and rights of the Participating Carriers,

and (b) NYTP may impose a surcharge on Participating Camers as described in Section
2.7(d). .

IR ST e

3.4 __,_5; In the event that any payment required under thé terms
of this Agreement is not paid by the date specified hereunder and such failure continues for
five (5) days after written notice from NYTP, interest shail be charged by NYTP on such
unpaid amount at an interest rate equa! to one and one-half percent (1 5%) per month unul
such payment is received by NYTP.

35  Usage Fee Calculation R jr s

{a) NYTP shall maintain all books, records -and accounts
necessary to record all matters affecting the amounts payable by the Carrier. All such
'books records and accounts will be mamtamed in accordance with GAAP,. shal}
accurately, fairly and in reasonable detail reflect all of NYTP’ s de.ahngs ‘and
transactions under this Agreement, and shall be sufficient to enable such dealings and
transactions to be audited in accordance with GAAP. All such books, records and
accounts (other than books, records and accounts relating solely ¢ another '
Pamclpating Carrier) will be avallable for mspectlon and photooOpymg by the _
Camer, at the Carrier’ s cost, on reasomble notice, and shall be maintamed by NYTP

" for at least seven (7) years.

- (b) 1‘he Cartier shall maintain all books records and
" accounts necessary 10 record all matters. affecting or relating to the Carucr § use of
the TNAS.. All such books records and accounts will be maintamed in aooordanoc

4
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with GAAP, shall accurately, fairly and in reasonable detail reflect all of the Carrier’s
dealings and transactions under this Agreement, and shall be sufficient to enable such
dealings and transactions to be audited in accordance with GAAP. All such books,
records, and accounts will be available for inspection and photocopying by NYTP and
the Port Authority, at NYTP’s cost or at the Port Authority's cost, as the case may
be, on reasonable notice, and shall be l.maintained by the Carvier for at least seven (7)
years.

()  Each party shall treat all information relating to the other

party and obtained under the provisions of this Section 3 as confidential _informatior_l '.

and each party shall not use or disseminate any such information except for the

purposes of this Agreemcnt provnded however. that the Camer acknowledges and

agrees that all such information may be provided to the Port Authority in accorda.nce
' with the TNAS Agreement.

3.6 - Estimated and Actyal Construction Costs. Within thirty (30).
days after the Carrier delivers to NYTP a notice under Section 2.7 that Carrier desires to
* participate in any Covered Facility, NYTP shall deliver to the Carrier in writing (i) a good
faith estimate of the Construction Costs to be incurred by NYTP for such Covered Facility
and described in Section.2.7 {the *Estimated Construction Costs”) and (ii) a full accounting
of (A) all Construction Costs in connection with such Covered Facility incurred prior to the
date of such notice, (B) all amounts paid t6 or owed to NYTP by any other Parucipatmg
Camer in connection with such Covered Facility; and (C) the amoum the Carrier owed to
. any other Parttclpatmg Carriers of NYTP, if any, representmg the Carrier's pro rata share of
- any prevrousiy jncurred Constructlon Costs, as described in Sectlon 2.7. In accordance with
Section 2. 7, the Carrier must, among other things, pay such amounts prior to partlcipating in
the TNAS in such Facility and, in the case of Estimated Coustruction Costs, prior to. the
_ commencement of construction (unless NYTP and the Carricr agree that NYTP will finance
such Constructlon Costs ‘in dccordance with Section 2.7). The Estimated Construction Costs
shall not be bmdmg on 'NYTP and NYTP's delivery of the Estimated. Construcuon Costs
shall not affect or aiter the Carrier’s obliganon to pay all-of NYTP's. actual Constructlon

18




Costs in accordance with Section 2. 7 NYTP shall allow the Carrier the opportunity to
participate in and make recommendations with respect to the TNAS and the Estimated
Construction Costs for a Covered Facility. Further, the Carrier shali be allowed the right to
review and comment upon estimates, bids, work orders, and other documentation relating to
the Estimated Construction Costs and the actual Construction Costs to be incurred in
connection with a Covered Facility and the design, construction and implementation of the
TNAS in such Covered Facility, and the Carrier shall have the right to approve the
Esumawd Construction Costs for such Covered Facility, which approval shall not be .
unreasonably withheld or delayed. Notwithstanding such approval, the Carrier acknowledges
_thal: the actual Construction Costs with respect to a Covered Facility may excead the

-
- O

Estimated Construction Costs (including, without fimitation, for reasons based on
- Uncontrollable Circqmsﬁmes), and that the Catrier shall nevertheless remain liable for

O
w o~

* payment of all sums due under Section 2.7.

 TERM

. . 4'.1 anal Term. The initial term of t.hxs Agrecment (the “Initial rf]k
Term") shall be from the date hereof until August 2§, 2014, unless sooner tcnmnated as
provided herein. .

: 4.2 enewal. This Agreement shail auwmatlcelly extend for an for
an additional five (5) yw period (the “First Renewal Term™), commencing at the end of the
Initial Term, upon the same terms and conditions as “set forth herein, and this Agreement glso
shall automatically rencw for an additional five (5) year penod (the "Second Renewal
Term"), commeucmg at the end of the First Renewal Term, unless either party, by notipe

 delivered ln writing to the other party at least one hundred e.ighty (180) days pnor to the end
of the Imtial Tetm or the First Renewal Term, as applicable, notifics the other party of its

- inhentlon to termmate this Agreement at the end of the Initial Term or the First Renewal '
“Term,’ as apphmble ‘In'the 'event of such renewal the Termination Fee determmed by -
reference m Secnon 13.3 ‘shall ‘continue in effect for the renewal term in question, ‘and shall
be calculated baséd on the nuinber of years remalmng in such rcnewal term.
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S. ONDITIONS TO PAR' * OBLIGATION

5.1 Conditions. The obligations of the parties hereunder are subject

to satisfaction or waiver of the following conditions:

(a) NYTP’s receipt of all necessary or appropriate building
and construction permits and all licenses, permits approvals and consents from all
'applicable governmental authorities necessary or appropriate for NYTP to operate the '
NAS in the initial Covered Facilities and for the Carrier to install its Carrier
“Equipment in, have accéss to, and use the initial Covered Facilities; “and

(®)  Acceptance by NYTP of the TNAS in the i_nitial Covered
Facilities in accordance with the terms and con,ditions'lof the Construction Contract
between NYTP and the Contractor for such Covered Facility.

5.9 . Failure of Conditions. In the évent that the conditions set forth

in Section 5.1 above are not'met and NYTP terminates this Agreement, or the Carrier .

~ terminates this Agrecment based on such failure (but subject to the cure rights in favor of

NYTP set forth in Section 13.3) prior to the Carrier obtaining use of the TNAS, ail amouats
paid by the Carrier to NYTP under this Agreement shall be refunded by NYTP to the
Carrier, ' S

COVENANTS OF THE CARRIER

6.1 ‘Co'mm. itment. Provided that the TNAS is ready and available to

_ ‘service the Carrier’s customers on the Date of TNAS Operation, the Carvier’s obligations;to

make the payments called for under this Agresment to NYTP, in the amounts stated and

‘when due, are absolute and unconditional and shall.not be mbject to any delay or dtmitmtlon
by right of any set-off, counnerclalm abatement or any-other. right which the Camer may

* havé against NYTP, the Port Authority or any othcr Person whatsoever. _'I‘hc Carﬂcr‘_::‘.ﬂé,g‘_} T
recognizes that the current structure of the TNAS includes a risk of Unoontrollahlc
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Circumstances, including but not limited to, a Change in Law. resulting in the shutdown or
cessation of operations of the TNAS after completion. The Carrier’s obligations under this
Agreement shall continue unabated notwithstanding such event; provided, however, that the
parties acknowledge and agree that to the extent a complete shutdown or cessation of
operations of the TNAS in any Covered Facility would constitute an NYTP Event of Default,
the Carrier shal! have the rights and remedies provided fn Section 13 of this Agreement.
The Carrier acknowledges and agrees that the Carrier will not use any technology or system,
- whether now existing or hereafter developed, other than the TNAS, that will ensble the

Carrier to provide Personal Wireless Services to its customers at or on any Covered

W 00 = O th AW N e
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Facilities, subject, however, to-the penultimate sentence of Section 2.3 of this Agrcemenr.,
which acknowledges that the Carrier is not prohibited, restricted or limited in using the

Carrier's existing telecommunications system located outside the Covered Facilities even if

- s
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such use may overlap with coverage areas within the TNAS.

6.2  Existing Contracts. The Carrier shall cooperate with NYTP in
assigning to NYTP or terminating any Existing Contracts between the Carrier and the Port
Authority relatmg to the Carrier's use of transmission equipment andfor services within any
Covered Facilities, and in connection therewith, the Carrier shall'at the request of NYTP
deliver, transfer and convey to NYTP all rights and interests of the Carrier under any
Existing Contract. Upon termination of any Exlsting Contracts between the Carrier and the
Port Authority, all remaimng obllga.tlons of the Carrier under such Existing Contracts shall
also terminate (including non-monetary duties and obligations).

6.3  Disclosure of Information. The Carrier agrees that, in
connection with the Project Financing, (a) the Carrier will furnish such information regarding
the Carrier as NYTP may ra.sonably request, and (b) the Carrier will furnish such

~ certificates with respect to organization, authorization and capacity of its officers as NYTP or’

- the Person providing the Project Financing may reasonably request; provided that NYTP
acknowledges that the Carrier shall not be obltgawd to furnish financial informaﬁon that is
not otherwisc disclosed or dlssemmated 0 the pubhc by the Carrier. ' '




6.4  Status. The Carrier shall at all times maintain its status and
rights as a bona fide provider of Personal Wireless Services and shall maintain its ability and

authority to engage in business in the States of New York and New ]ersey.

6.5 Compliance with Laws. The Carricr covenants and agrees to
comply with all applicable present and future governmental laws, rules, regulations and
orders respecting the Covered Facilities and the TNAS and its use thereof, including but not
fimited to those of the Port Authority, the Federal Communications Commission, the United |

| States Environmental Protection: Agency, state environmental égencics. and the Occupational
" Safety diid Health Administration. | |

6.6  Environmental Indemnity. The Carrier will indemnify, protect,
dcfcnd and hold harmless NYTP and the Port Authority from and agams: all claims, suits,
actzons causes of action, assessments, losses, penalties, costs, damages and expenses,

including, without fimitation, attorneys' fees, sustained or incurred by NYTP or the Port

Authority pursuant to any federal, state or local laws, implementing’ regulations, common.law. . .

or otherwise dealing with matters relatmg to the environment, hazn:dous substances, toxic
substances and/or contamination of any type whatsoever brought by the Carrier to; in, upon " .
or bereath any Covered Facilities or released or disturbed by the Carrier in connection with
its activities at any Covered Facility if the Carrier was provided written notice of the

existence of hazardous or toxic substances within such Covered Facility.

6.7 Liens. The Carrier shall keep all Covered Facilities and the

. TNAS therein free from any liens arising out of any work performed .materials furnished or
‘ obligatlons incurred by or-on behalf of the Carrier and shall indemnify, defend and hold

NYTP and the Port Authomy harmiess from a!l claims, costs and liabilities, including
- reasonable attorneys’ fees and costs, in connection with or arising out of any such- llen or..
claim of lien. The Carrier shall cause any such lien.imposed on any Covered Facillties or .
the TNAS therein to be released of record by payment or posung of a proper bond, withm o
thirty (30) days after written request by NYTP.. Nothing in this Section 6.7 shall.be decmed




an acknowledgement by the Port Authority that any Covered Facilities arc subject to the
placement of any such liens.

. (8)  The Carrier shall carry or cause to be carried general
liability insurance and comprehensive automobile liability insurance in an amount not
less than $2,500,000 from an insurance company with an "A” rating or greater from

' A.M. Best and a deductible not greater than $100, 000, which insurance shall name
NYTP and the Port Authority as additional ‘insureds and. shall affirmatively hold

. harmless NYTP and the Port Authonty for any activity by the Carrier in any Covered
Facility or anyonc acting on behalf of the Carrier in connection with the TNAS in any
Covered Facility, and shall submit evidence thereof to NYTP and the Port Authority.
In liey of the foregoing, the Carrier shall provide evidence reasonably saxisfactory‘ to
NYTP of general liability insurance coverage and comprehensive automobile liabllity
insurance in amounts and with carriers reasonably aoceptah!e to NYTP and the Port ... :
Authouty, whicti insurance shall name NYTP and the Port Authonty as additional
insureds and shall affirmatively hold NYTP and the. Port Authority harmless for any
activity by the Carrier in any Covered Facility or anyone acting oun. beha]f of the L
Carrier in connection with thc TNAS in any Oovered Facll:ty

() The said policy or policies of insurance shall also
g prov:de or contain an endorsement providing that the protections afforded the Carrier
thereundcr with respect to any claim or acuon against-the Carrier by 2 third person
shail pertain and apply with like effect to (i) any claim or action against the Carrier
by the Port Authority and (if) any claim or action against the Port Authority by the
-Carrier, in each case as though the Port Authotity were 2 named msured but such
endarsement shall niot limit, vary change or cft'ect the protectlon afforded the Port

Authonty thereunder as an addmonal msured




()  Each policy of insurance required by this Section shall
contain a provision that the insurer shall not, without obtaining express advance
permission from the General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority or its Commissioners, officers, agents
or employécs; the governmenta! nature of the Port Authority or the provisions_ of any

statutes respecting suits against the Port Authority.

6.9 Indemnification.

{a)  The Carrier shall protect, indemnify and hold NYTP, the
“Assignee and the Port Authority harmless from and against all fiabilities, actions,
damages, claims, demands, judgments, losses, costs, expenses, suits or actions and
attorneys' fees, and will defend NYTP, the Port Authority and the Assignee in any
: suit, including appeals, ai'ising out of information regarding and supplied by the |
Carrier which is furnished in connection with the Project Financing. This-
indemnification provision is for the protection of NYTP, the Port Authority and the
Assignee, and shall not establish any liability to any other third parties, '

()] If so dlrcctcd by the Port Authomy, the Carrier shall at its own
cxpense defend any suit based upon any such claim or demand {even if such suit,
4cla|m or demand is groundless, false or frauduleno), and in handling such it shall not.
) wu:hout obtammg cxprcss advance perm:smon from the General Counsel of the Port
Authority, raise any defense mvolvmg in any way the jurisdiction of the tribunal over
the person of the Port Authority, the immunity of the Port Authonty, its
Commlsswners off icers, agents or employces the govemmental nature of the Port

,lAuthorlty or: the provislons of any smtutes respecung suits a,gamst the Port Authority.

6.10 mglmgs ﬂjth Third Parttes The Carrier shall not have any
- dealings with -any other Person with respect to the TNAS other than NYTP, and all contacts,
" communications, requqsts. demands, and other matte;s regarding the TNAS and the Carrier .
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shall be solely with NYTP shall all go through NYTP. Notwithstanding the foregoing, if the
Cartier has made a written request or demand of NYTP and NYTP fails to respond to such
written request within thirty (30) days of additional written notice from the Carrier asserting
that NYTP has failed to respond to such request, the Carrier shall have the right to
communicate with a third party to the extent required to obtain the information, rights or
relief requested or demanded in such notice.

COVEN OF NYTP

7.1  Interference. NYTP will not permit or suffer the installation
and existence of any jmprovement, equipment, and antenna or ‘broadcast fac’hty (including,
without lumtanon u-ansmlsszon or reception devices) upon any Covered Facility and/or the
_TNAS therein, if such improvement interferes with the use of the TNAS by the Carrier ina
. Covered Facility. The Carrier agrees to promptly resolve any interference problem which its
individual equipment or personalty shall cause to any other users of the Covered Facilities
and/or the TNAS therein, NYTP shall prompt.l:lf use commercially reasonable efforts-to- - -
resolve any interference problems suffered by the Carrier in any Covered Facility as a result
of (a) any Participating Carrier's change in its individual equipment of personalty, (b) any
Participating Carrier’s failure to adhere to the Technical Standards, or (c) subsequent
additions to the TNAS in the Covered Facilities. The Carrier shall not be responsible for
resolving interference problems caused by its ‘individual equipment or personalty as long as
such interference problems (i) relate to a Participating Carrier that obtains acoess to the
TNAS in such Covered Facility after the Carrier obtained access, and (ii} the Ca.rrier is
Operﬁﬁng its equipment in a.ccordance with the Tec':hnical Standards.

7.2 . Deliveries. w.mm (30) days following, the last dane of
exccution of this Agreement NYTP shall, fo the extent available, deliver to the Carrier an
* accurate copy of all current engineering reports, audits, surveys. plats plans blueprints and
other drawings retating to the Covered Facilities and/or the TNAS thereln.
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73 Compliance. NYTP covenants that ail operations conducted by
NYTP in connection with the TNAS in all Covered Facilities will materially comply in all
material respects with all applicable state, federal, county and local laws, codes, rules,
regulations, orders and directions. NYTP covenants and agrees that it will conduct its
_ operations in the future materially in accordance witﬁ al! applicable laws, codes, rules,

regulations, orders and directions.

- 1.4 n;fogg gg' of Payments. NYTP shall not iccept paymetits in
kind or any other non-cash paymcnts from any Participating Carriers with respect to the.fees
' payable by such Participating Carriers. "NYTP shall deal with the ‘Carrier and the
Participatinig Carriers in good faith and on an arm *s-length basis, and shall not provide
discounts, allowances, " eredits or other non-msh benefits to the Parmlpalmg‘-Carners ona
discriminatory basis. ‘ '

‘ 7. 5 Enjoyment. The Carrier, upor payment of 2ll fees payable
hereunder and the performance of all of the cavenants and provisions of this Agreement,
shall and may peaceably have, hold and enjoy its rights to use of the TNAS in the Covered

' Facilities under this Agrecment free of any act or claim of NYTP or anyone claiming by or
through NYTP. ' '

o 7.6 Egylgmgn_t NYTP covenams and agrees that title to all of the
Camer s equlpmcnt installed at Points of Intecface with TNAS in the Covered Facilities shall
_ be and remain in the Carvier. Within thlrty (30) days of expiration or earlier termination of
_ this Agreement, the Carrier shall, under the supervision of NYTP, remove all of the
Carrier’s equlpment from such Points of Interface with TNAS in the Covcred Facilmes at its
own cost and expense ‘and shall restore any areda affecned by, such removal to its pre-existing
| “cond mon. Notwnthstandmg the foregomg, the Carrter shall not remove any equipment,. the -

rcmoval of Whlch would in NYTP's reasonablc opmlon. damagc or advcrscly interfere with
or affect any Pamc:patmg Camer s partlctpation in the TNAS.- e
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7.7  Eavironmental Jndemnity. NYTP will indemnify, protect,
defend and hold harmless the Carrier from and against all claims, suits, actions, causes of
action, assessments, losses, penalties, costs, damages and expenses, including, without |
limitation, attorneys’ fees, sustained or mcurred by thc Ca:rier pursuant to any federal, state

or local flaws, implementing regulatiom common law or otherwise dcalmg with matters

relatmg to the environment, hazardous substances, toxic substances angd/or contamination of
any type whatsoever released, disturbed or brought by NYTP to, in, upon or beneath the
Cavered Facilities, .

7.8 Insurance. NYTP shall carry or cause to be carried general
llablltty ‘insurance in an amount not less than Two Million Five Hundred Thousand Doltars
(52,500,000) from an insurance company with an "A™ rating or greater from A.M, Best and
a deductible not greater than One Hundl‘ed 'I‘housand Dollars ($100 000).

7.9  Maintenance of TNAS. NYTP covenants and agrees that it will
maintain the TNAS in each Covered Facility in accordance wnh the Techmcal Standards and

wuth Sect!on 2.2 of this Agrecment. Prior to the Date of TNAS Operation in each Covered
' Fwﬂlty. NYTP shall prowde the Carrier with a schedule of routine maintenance and repair

with respect to the TNAS in such Covered Facility. NYTP shall schedule future
maintenance of the TNAS. between the hours of 1:00 a.m. ‘and 5:00 a.m. In the event that
NYTP fails to adhere to the maintenance and repair schedule provided to the Carrier, the
Carrier shall be entitled to perform, subject to the prior approval of the Port Authority,
routine maintenance and repair with respect to the TNAS, at the Carrier’s sole cost and

- expense.

ACCESS AND UTILITX

8.1  Access at All Times. The Carrier and its employees, agents,

_ 'and contractors shall have access to the Carrier’s equipment locuted zt or on the TNAS m thc

Covered Facilities twenty-four (24) hours per. day. seven (7) days per week. subject.
however, to the rules and regulations of the Port Authority.-
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8.2  Utilities. The Carrier shall be solely responsible for and shall
promptly pay all charges for gas, electricity, telephone service, and any other utility service
used by the Carrier in connection with the TNAS in the Covered Facilities. If reﬁuired by
NYTP, the Carrier will have a meter {or meters) installed at an appropriate area (or areas) of

. the Covered l-"-acilities_ for the Cartier’s utility use, and the cost of such meter (or meters) and |

of installation, maintenance, and repair thereof will be the sole responsibility of the Carrier.

8.3 Installation of Equipment. The Carrier shall be responsible for
the installation and maintenance of equipment necessary to interface with the TNAS m the
Coveredl Facilities. NYTP shall provide the Carrier with space at the Covered Facilities
sufficient to-allow for the installation, operation and maintenance of the Carvier’s equipment,
and NYTP shall provide the Carrier with accéss to such space and to such utility services as
may be necessary in donncc_tibn with the operation of the TNAS.

8.4  Relocation. Upon NYTP’s request and at NYTP's cost, the'

Carrier shall relmte the Carrier’s equipment in the event that NYTP deems it necessary to
use the area on Whl.Ch the Carrier’s equipment is located for another purposc' provided that
the Carrier shall be provided with a comparable quality of coverage at such relocated space.
NYTP shall not request relocation of the Carrier’s equipment solely for the benefit of another
Participating Carrier, except upon the request of the Port Authority. The site of such

- relocation shall be by mutual agreement between NYTP and the Carrier, NYTP shall not -
exercise Its right to relocate the Carrier’s equipment more than three (3) times during the

* term of this Agreement unless such additional relocations are made necessary by

Uncontrollable Circumstances.

9.  REPRES S AND WARRA

' Mutual B«_aggggntatmns ‘and ﬂarranties. NYTP and the Carner o

' represent and warrant as to uself and o one’ anoﬂxer tha.t
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(&)  Each has all requisite power and authority to enter into
this Agreement, to engage in the transactions contemplated hereby, and to perform its

obligations hereunder in accordance with the terms hereof.

(b)  The execution, delivery and performance of this
.Agreement by it has been duly authorized by all necessary action, and its undersigned
represenmtives‘pr officers have been authorized by all necessary action to execute and -
deliver this Agreement on its behalf. - B

(c) * This Agreement consumtes a legal valid and binding
obllgauon enforceable against it m accordance with the terms hereot' '

(d) Thereare no le.gal or arbrtral proceedmgs or any
procwdmgs by or before any governmemal body, now pending or threatened against
it which, if adversely determined, could have a matenal effect on its financial . -
condition or operations, or could reasonably be expected to.have a materially adverse
effect on its ability to perform its obl:ganons under this Agreement.

{¢) The cxecuuon, delivery and performance by it of this
Agreement do not and will not (i) require any consent or approval of any person or
entity which has not been duly obtained, (ii) violate any provislon of any statute,
regulation or rule presently in effect having applmblhty to it, (iid) mu!t in a breach
of or oonsttmte a default under any indenture or loan or credit agreement or any other
material agreement, lease or mstrument to which it isa party or by which it or its’
propemes may be bound or affected, or (iv) result ll'l, or require, the cra.tton or
'imposition of any lien upon or with respect o any of the properties now owned or
hereafter acquired by it. - -

. (.. The ﬁmnclal statements provided by each party to the -
~ .other party are. true. correct and accurate in all material respecrs fairly présent. each
© party's properties, assets fiabilities, financial position and results of operation as of
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the respective dates and for the respective periods then ended, and have been prepared
pursuant to and in accordance with generally accepted accounting principles, subject,
in the case of interim financial statements, to normal recurring year-end adjustments
applied on a consistent basis.

9.2  Representations and Warranties of the Carrier. The Carrier
represents and warrants to NYTP that except as disclosed on Exhibit "B", the Carrier is not

a party to any agrecmcnts written or oral, with the Port Authority relating to or concerning

“the provu:[mg of Personal Wireless Services by the Carrier.

10. " CHANGES TO TNAS

10.1 Proposals. Either party may propose changes in the design or
construction of the TNAS in any Covered Facilitiés by written notice to the other party.
Implementation of any change proposed by NYTP shall not require the prior approval of the
Carrier unless such change would have a material advérsq effect on the Carrier, the '
compatibility of its equipment with the TNAS, or its use of the TNAS in the Covered
. Facilities, in which event such change shall not be 1mplementcd without the prior consent of _
the Carriet (and the Carrier shall not unrwsonably withhold or delay its oonsent) Upon
fﬁcelpt of a proposed change order from a Camer, NYTP shall assess the cost and feasiblllty
of lmplemenm'lg the proposed change. If the cost and feasibnhty are acceptable to NYTP and
the Carner then upon execution of an agrecment prOVidmg for such change and for the '
payment by the Carrier of capital and operating costs associated with the proposed change
order. NYTP shall, upen receipt of a notice to proceed from the Carrier, perform or
supervise the agreed upon change in accordance with the plans, specifications and schedule
approved by the Carrier and NYTP. NY‘T‘P shall not unreasonably withhold or delay its
consent to any change proposed by the Carrier. The parties acknowledge that all such
proposed changes to the TNAS wilt reqmre the pnor consent of the Port Authority in
accordame with the TNAS Agreemem ‘and NYTP shall use its commercially reasonable
efforts to fhssist the Camer in obtammg the oonsent of the Port Authonty with respect to any -
such requested change. " T T + e e




11. NDEMN N _OF PREMIS

If any governmental, public body or other condemning authority takes, or if
NYTP transfers in lieu of such taking, ali of the Covered Facilities and/or the TNAS therein
making it physically or financially infeasible for the Covered Facilities and/or the TNAS
therein to be used in the manner intended by this Agreement, the Carrier shall have the right
t terminate this Agreement effective as of the date of the taking by the condemning party
and the fees required hereunder shall be pmrarcd appropriately. If only a portion of the
Covered Facilities and/or the TNAS therein is taken, then this Agrecment shall continue and

. the fees required under this Agreement shall be equiﬁb!y adjusted.

12, LIABILITY AND INDEMNITY

12.1 | NYTP Indémnitx. NYTP shall indcmﬁify and save the Carrier
harmless from all claims (including costs or expenses of defending against such cliims)_
arlsmg from any breach of this Agreement by NYTP or any negligent act, negligent omission
or intentional tort of NYTP or NYTP's agents, employees, contractors, invitees or licensces
occurring during the term of this ‘Agreement. .

12.2 Carrier Indemnity. The Carrier shall indemnify and save NYTP
and the Port Authority harmless from all claims (including costs and expenses of defending
against such claims) arising from any breach of this Agreement by the Carrier. or any '
negligent act, negligent omission or intentional tort of the Carrier or the Carrier’s agents,
employees, contractors, mvuees or l:oensees_occumng during the tecm of this Agreement.

123 TNAS Liabi!:gt NYTP’s sole and exclusive obhgauon with .

, 'respec; to the TNAS in the Covered Facilities shall be to repair or replace any defective

portion or component of such TNAS. NYTP shall use commercw.lly reasonable efforls 0

- repair or replace an_v defective portion or oomponent of the ’I‘NAS within tweuty-four (24)

hours_of notice from the Carrier. NYTP’s obligation ‘with respect to the TNAS shall not
extend 0. defeces or. damages eaused by Uncontrollable Circumstances. and NYTP ]
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obligation to repair or replace any defective components or portions is in lieu of any and all
warranties, written or oral, statutory, éxpress or implied, including without limitation any
warranty of merchantability or fitness for a particular purpose. In no event shall NYTP be
liable to the Carrier under this Agéeemem (including ﬁnder Section 12 and this Section 12.3})

for incidental, special or consequential damages from any cause whatsoever unless such
damages are directly and solely caused by the willful and intentional misconduct of NYTP.

12.4 Supvival. The provisions of this Section 12 shall survive the
expira";ion or termination of this Agreement.

13. DEFAULT

13.1  Effect of Breach by the Carrier.

_ (@)  The Carrier specifically recognizes that NYTP is entitled
to bring suit for injunctive relief or specific performance or to exercise other legal or
equitable remedies to enforce the obligat'ions and covenants of the Carrier. Itis
recognized that it is important to the successf\ii operation of the TNAS in the Covered -
Facititics ¢hat the Carrier fully-comply with the terms and conditions of this

Agreement.

. (b) - In addition to, and wnthuut limitation of the rights of
NYTP under clause (a) above, upon the occurrence and during the contmuamc of a ‘
Carrier Event of Default (as defined below), NYTP may, by notice to the Carrier.
termmate this Agreemcnt and declare all amounts paysble by the Carrier under this
| Agt‘e'::rru:ﬂt to be forthw:th due and paya.blc without prcscntment demand protest or
~ other fOrmalitim of any ‘kind (except as cxprcssly prov1ded in Section 13.1(c) below),
| _:.'all of whtch are hereby exprcssly wawed by the Carner [Upon such termmation by :
: NYTP NY’I‘P may draw upon the full amount of the Camcr L/C, it being '
- understood by the parties that termmat:on of this Agreernem by NYTP following an -
Event of Default will not ‘relieve the Camer of its ebligatians hereunder, and NYTP
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shall be entitled to draw upon and retain the full amount of the Carrier L/C as partial
compensation for the damages suffered by NYTP as a result of the Carrier’s breach
of this Agreement. Th_e‘ Carrier expressly acknowledges and agrees that the Carrier
shalt have no right, claim or-interest in or to the funds, if any, received by NYTP
under the Carrier L/C and that, notwithstanding NYTP's receipt of funds under the
Carrier L/C, the Carrier shall remain liable for its remaining obligations under this
Agresment and for the damages suffered by NYTP as a result of the Carrier’s breach
of this Agreement.) '

06 1 & W WL N -

{c¢) . Eachof t.he following events shall constitute an event of
default (“Carrier Event of Default”) on the part of the Carrier: '

(i) The persistent or repeated failure or.rcfusa] by the

 Carrier to fulfill, substantially in accordance with this Agreement, all or any of
its obligations, except payments of money, under this Agreement, provided:

‘(A)  NYTP shall have given written ‘notice to 7
the Carrier specifying such failure or refusal to fulfill such obligations;
and ' |

_ . ®  the Carfier shall not have remedied such
failure within thirty (30) days from the date of such notice, or if such
t'allure is not capable of bemg remedied within such thirty (30) day

‘ pcnod the Carrier shall not have commenced such remedy wlthm such
penod and dlhgently pursued such remody until such obligation or
obhgations have been fulfilled but, in any case, such failure shall.
becomc a Carrier Event of Default within mnety (90) days after such

notice;-or -
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(ii) Failure on the part of the Carrier to pay any amount
required to be paid to NYTP under this Agreement within ten (10) days after
receipt of notice from NYTP that such amount is due and payable; or

Gii)(A) " the Carrier's being or becoming bankrupt
or ceasing to pay its debts as they mature or making an arrangement with or
for the benefit of its creditors br consenting to or acqﬁiesciug in the
appointment of a receiver, trustee or liquidator for a substantial pa.rt of its
property; or |

® a bankruptcy, winding-up, reorganization,
insolvency, arrangement or similar proceeding instituted by or against
the Carrier undér‘ the laws of any jui‘isdiction, which proceeding has
not been dismissed within ninety (90) days, or

(C)  any action or answer by the. Carner
‘ approvmg of, oonsentmg to, or acqulescmg in, any such proceedmg

13.2  Effect of Breach by NYTP.

ESS
'

(@) NYTP specifically recognizes that the Carrier is entitled -
0 bring suit for injunctive relief or speciﬁc‘performanoc or to exercise other legal or
equitable remedies to enforce the obligations. and covenants of NYTP. Itis .
recognized that it is lmpom.nt to the successfil operation of the TNAS in thc Covered
Facitities that NYTP fully oomply with the terms and o_ondmons of this Agreement.

o ®) " In'addition to, and without fimitation of the rights of the
Carrier under clause (a) above, upon the occurrence and durmg the oonunuance ofan’
NYTP Event of Default (as defined below), the Carrier shall be entitled to take any
actions as may be reasonably necessary or appropriate to cause NYTP to become in
compliance with the terms of this Agreement,
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(©) Each of the following events shall constitute an event of
default ("NYTP Event of Default") on the part of NYTP:

(i) The persistent or repeated failure or refusal by
NYTP to fulfill, substantially in accordance with this Agreement, all or any of
its obligations under this Agreement, provided: '

(A)  The Carrier shall have given written notice
to the NYTP specifying such failure or refusal to fulfill such
obligations; and. '

| (B) NYTP shall not have remedied such failure
within thl'rty (30) days from the date of such noﬁoe. or if such failure is
not capable of being remedied within such thlrty (30) day period,
" NYTP shall not have commenced such remedy wnthm such penod and
. diligently pursued such remedy until such obligation or obligations have
been fulfilled; or B | | |

@) (A) ' NYTP's being or i)cooming bankrupt or
ceasing to pay its debts as they mature or making an arrangement with or for
the benefit of its creditors or consenting to or acqulescmg in the appointment -
of a receiver, trustee or liquidator for-a substantial part of its property; of

, (B) " a bankruptcy, winding-up, reorganization,
- insolyency; arrangément or similar proceeding' instituted by or‘ against
'NYTP under. the laws of any jurtsdtctxon, which proceedmg has not
‘.been dlsmissed within mnety %0 days, or :

(C) any aétion or answer by NYTP approving

. of, consenting to, 6r -ai:quiqscing in, any such proceeding.
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13.3  Termination Rights.

{a) The Carrier may, upon not less than ninety (90) days
written notice to NYTP and the Port Authority, terminate this Agreement fotlowing
an NYTP Event of Default (provided that all applicable notice requirements have been

‘met, and all applicable cure periods have expired without cure, as set forth in

Section 13.2(c) above), effective as of the date specified in such notice. Upon
termination by the Carrier, ali bﬁligations and liabilities of the parties under this
Agreement shall cease and terminate, and neither party shalt have any further duty,
Ebliga:ion or liability under this Agreement, provided, hoivevcr,_mat NYTP shall
have a continuing obligation to insure that the Carrier can recover its equipment from
each of the Covered Facilities within ninety (50) days of termination by the Carrier.

(B) At any time during thc term of this Agreement, the Carrier :
shall have the rlght to terminate this Agreemem wnthout regard to whether an NYTP
Event of Default has occurred, on not iess than one hundred eighty (180) days prior
written notice to NYTP and the Port Authority. Upon such termination without
cause, the Carrier shall pay to NYTP a termination fee (the *Termination Fee"),

. calculated as follows:

(@ All fees payablc by:the Carrier under this Agreement "
during the prior twelve (12) month period shall be added together (or, if this
Agreement has not been in effect for more than twelve (12) months, such
amount shall be fixed at ___ ). '

. (i) The amount determined in accordance with (b)(i)
above shall be multiplied by the number of years remaining in the Initial Term
of thls Agreement (and pro-ratcd for any partial yws)

(il The sum determined in accordance with (B)(i)
above shall-be considered to be a series of equal payments to be made on a
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quarterly basis on the last day of each January, April, July and Sepiember
(and, in the event the expiration date of this Agreement in effect prior to its

~ termination without cause is not scheduled to occur on the last day of one of
the foregoing calendar quarters, the last such payment shall be appropriately
pro-rated based on a ninety-one {91) day calendar quarter), and the present
value of the series of payments shall be determined using 2 discount rate of
five percent (5%) per year. The amount of the Termination Fee shall be 2 '

lump sum payment equal to the present value of such stream of payments.

(é) Within thirty (30) days of any termmanon of this

Agreement for any reason whatsoever, the Carrier shall remove any of its equlpment
in any Covered Facilities pursuant to Section 7.6 hereof. Further, as of 5: :00 p.m. on

 the date this Agreement is terminated, the Carrier shall not be permitted to participate
in or offer Personal Wireless Services through the TNAS. Upon any violation of this
provision by the Carrier, NYTP shall be entitled to liquidated damages in the amount
of $0.20 per each MOU accruing after such time on thc TNAS by a customer of the
Carrier.

14. MISCELLANEOUS

' 14.1 ge;ﬂemem of Disputes. The parties will attempt.in good faifh to’

resolve any and all controversies of every kind and nature between the parties to this
Agreement ansmg out of or in connection with the existence, co nstructlon. validity,
interpretation o meaning, performance, non-performance, enforcement, operation, breach,
continiiance or termmanon of this Agreement (each, 2 'Dlsputf.'.") promptly by negotiations

between senior executives of the parties who have authority to settle the Dispute (an and whodo =~

not have direct responsiblllty for admmtstratlon of tlus Agreemeut) The. disputing party
shall give the other party written Natice of the Disputs. Within twenty (20) days after _
receipt of said Notioe the reoewing party shall submlt to the other a written response. The
Notice and responsc shall includc (a) a statement of each party s posntion and.a SUMMArY of
the evndenoe and argumcm.s suppomng its posmon. and (b) lhe name and tttle of t.he '

'“'1"i (AN .
.
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executive who will represent that party. The executives shall meet at a mutually acceptable
time and place within thirty (30) days of the date of the disputing party’s Notice and
thereafter as often as they reasonably deem necessary to excharige relevant information and

to attempt to resolve the Dispute. If the matter has not been resolved within sixty (60) days
of the disputing party’s Noticé, or if the party receiving said Notice will not meet within
thirty (30) days, cither party may initiate mediation of the controversy or claim in accordance
with the Center for Public Resources Model Procedure for Mediation of Business Disputes.
If the Di__s,pute has not been resolved pursuant to the mediation procedure within sixty (60)
days of the initiation of such prqéedure. or if either party will not participate in a mediation,
the_ Dispute shall be submitted to arbitration in accordance with the rules of the American
Arbitration Ass’ociation " The parl:lcs further -agree that any arbitration conducted pursuant to ‘
this Section 14.1 shall be held in New York, New. York before-a panel of three arbitrators,
one selected by NY’I‘P one selected by the Carrier and the. third selected by the arbitrators

.selected by the parues. Each such arbitrator shall be involved in and familiar with the

telecommunications industry. Notwithstanding the above, the Carrier's obligations shall -

 continue to be paid and the prohibition of the right of offset will continue 10 be in force. All

deadlines specified in this Section 14.1 may be extended by mutual agreement. The
prevailing party in any bispute shall be entitled to rcimbﬁrscment for its costs, including
without limitation attorneys’ fees and expenses. The parties shall-al[ow the Port Authority,
at the Port Authority's option, to participate in any Dispute resolution proceedmg. but the -

"Port Authonty sha[l not be a party to ary such proocedmg -and shall not be bound by any

declsmn rendered. Notwnhstandmg the prccedmg bmdmg arbitration prov1510ns the parties

' acknowlcdgc and agree that either party shall have the right to proceed in any court of proper

jurisdiction to exercise or prbs:_:cu'tc equitable rights and remedies including ‘injunctive relief, .
temporary restraining orders, dnd other remcdies of an éﬁuimb[e nature.

= 1,4'2 Lﬂg&hﬂ_lty_aﬂiwﬂﬂ

. .'(a) No ass1gnment of thxs Agreement for ﬂle purposc of _
adrmmstermg the TNAS and no tmnsfer of the obhgauons of any party shall be
authonzed ot permmed except that ' ' -
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(i) NYTP, with the prior written consent of the Port
Authority, may assign or pledge this Agreement to any Assignee in relation to
the Project Financing and any such Assignee may assign or pledge the same in

connection therewith:

(i) NYTP may assign any or all of its rights and
transfer any or all of its obligations hereunder to any Person who succeeds to
“the business operations of NYTP (provided that such assignment may not be to
another Participét-ing Carrier unless the Carrier has consented.to such

assignment); and

10 A (i) In accordance with Section 14.2(¢) below, the
n . ~ Carrier may assign its rights under this Agreement, and, in addition, for
12 collateral security purposes only, Carrier’s primary secured lender, provided
13 that any such assignment, and the exercise of any nghts by such secured
4 - | lender, shall not relieve the Carrier of any of its obligations under this
s Agreement, and all rights of and actions taken by such secuted lender shall i
16 ‘ all respects be under and subject to the TNAS Agreement, the rights of the
17 " Port Authority, and the rights of the provider(s) of the Project Financing.

18 ‘ - © | . The Carrier hereby consents to (i) the assignment of this

19 - A8l't‘,t',t!1v;*,nt by NYTP to any Assignee, and by any Assignee to any other Assignee, as
20 security-in connection with the Project Financing and (ii) any subsequent assignment

‘ or transfcr of this Agreement by any Assignee upon and after the exercise of its rights

21
2 . and enforcement of its remedies under any documents evidencing such Pro_]ect
23

Financing, at law, in equity or otherwise.

4 @ In the event ot’ any such assignment the Carrier agrees
5 . that. followlng writlen notice from any Assignee that an event of default by NYTP
26 shall have occumed and be continuing under the documents ewdencmg the Project
27 . Pinancing. the Ca:rter (i) shall make all payments. if any. due and to become due
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from it to NYTP, under or in connection with this Agreement directly to such
Assignee at such address as may be specified in writing by such Assignee, (ii) shall
perform all terms and conditions of this Agreement for the benefit of such Assignee,
(iii)) agrees that such Assignee shall be entitled to exercise any and all rights of
NYTP, in accordance with the terms of this Agreement, and the Carrier shall comply
in all respects with such exercise and (iv) agrees that all representations made by the
Carrier are for the benefit of, and may 'be'rel.ied upon by, such Assignee; provided v
that the foregoing obligations of the Carrier are conditioned and contingent upon any

“ such Assignee agreeing to recognize and not disturb the Carrier’s rights under this
" Agreement as long as the Carrier complies with its obligations and duties hereunder.

In addition, in such an event of default under the project fi inancing documents, the
Carricr and NYTP agree that {x) this Agreement shall not be amended, supplemented
or otherwise modified without the prior written consent of the Assignee and (y) any
matter requiring the consent of NYTP under this Agreement shall also require the

consent of the Assignee,

(d) Promptly at NYTP's requeét, the Carrier shall execute
and deliver, and shall assist in facilitating the execution and delivery of, all documents
reasohably requested by NYTP or any of its lenders, including but not limited to

estoppel certificates and subordination and nondisturbance agreemenis.

_ (¢)  The Carrier shall not assign or transfer this Agreement
or ahy of the Carrier’s rights, duties or obligations hereunder without the prior '
‘written consent of NYTP and the Port Authority, which consent shall not be

“unreasonably withheld or delayed; prowde.d howevcr that the Carrler shall be
- permitted to assign this Agreement to any parent, subsidiary, or affiliate under -

- common control, of to any entity Lhat acquires ﬁfty—one peroent (51%) or more of the -

Carrier 5 outstandmg capital stock or of the Carrier’ s-assets, as long as the Carrler

. f rcmams bound by all of the Carrier’ s duties and obligaxions under this' Agreement
' ) Tollowmg such assxgnmcnt. Notwnhsmndmg the forcgoing, in the evént of an

ot' the Carrier, '
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the Carrier shall be released from further liability under this Agrecmeant at the end of
the three (3) year period following assignment of this Agreement as long as (i) the
assighee has been approved by NYTP and the Port Authority (which approval shall
not be unreasonably withheld or delayed), and (ii) such assignee has complied with all
of its duties, obligations and liabilities under this Agreement during the three (3) year
period following such assignment. The Carrier acknowledges and agrees that any
fundamental transaction involving the Carvier, including a merger, consolidation or
similar transaction, will not operate to affect in any way the Carrier's obligations
under this Agreement, regardless of the entity surviving such transaction. The
Carrier further acknowledges and agrees that any fundamental transaction involving

" the Carrier and another. Participating Carrier, including a merger, consolidation or
similar transaction, likewise will not affect or impair in any manner the Cartier’s
duties and obligations under this Agreement, nor will it affect or impaii' any simliar
agreement'to which such other Participating Carrier is 2 party. h

_ - 14.3  Waiver Not ¢t be C "No waiver by NYTP or the
Carrier of any term or condition of this Agreement shall be deemed or construed as a waiver

of any other term or condition, whether the same or of a different section,, subsectlon,
paragraph, clause or other provision of this Agreement The failure of either party to insist
in any one or more mstauces, upon strict perfonnance of any of the terms, covenants,
agreements or conditions in this Agreement shall not be considered to be a waiver of

relinquishment of such term, covenant, agreement ot condition, but the same shall continue

in full force and effect.

144 Amendments, ' This wﬁdng represents the entire ggreement
between the parties, “The terms and provislons of this Agreement may not be. amended, '.
supplemented, modifi ed or waived, except by an instrument m writing, authorized and
executed by NYTP and the Carrier and oonsented to by the Port Authority. ‘Any such’
amendment, supplemcnt, modif'muon or waiver entered into, executed ‘and delivered in~

‘accordance with the provmons of this Sectton shail be blndmg upon the parties to this

Agreement,

OR72500RDGI 0579591430001




14.5 Duplicate Originals. This Agreement may be executed in
separate counterparts, any of which shall be regarded for al! purposes as duplicate originals.

14.6 Sexembiligg.r In the event any p_rovision or any part of a
provision' of this Agreement shall be held invalid or unenforceable by any court of competent
jurisdiction, provided‘ it does not materially alter the substance of the agreement between the
parties, such halding shall not invalidate or render unenforceable any other provision or part

of a provision hereof.

14.7 Nouces All notices or demands are deemed to have been given

" or made when delwered in person or mailed by certified, registered, or express mail, return

receipt requested or_provlded,- or when delivered by overnight courier service providing
verification of -dclivery. postage prepaid, and addressed to the applicable party as follows:

NYTP: New York Telecom Partners, LLC
‘ ___  World Trade Center
New York, New York 10048
Attention: Mr. Richard J. DiGeronimo,
President

- Attention:

A party may change the address to which any notice or demand may be given, by written
notice to the other party. -

14.8 Useo Conﬁdenna formation. Any spcciﬁcatious, drawings,
sketches, tapes, models, samples, tools, computer programs, technical information, or -
confidential business mformanon or data, written, oral or otherwise (heremafter called
'Infomaﬂon“) furmshed by the parties to one another hereunder shall remain the property of
the supplier of such lnformauon. Alt coptes of such tnfonnauon in wrmen, "graphic or other

_ tangible form shall be retumed to the supplier upon request, except for a single archival -




copy. If clearly marked as confidential, and unless such Information was previously known
to the recipient to be free from any obligation to keep it confidential or until it has been or is
subsequently made public by the supplier or a third party, without breach of any obligation
of conﬁdenuahty, it shall be treated as confidentiat by the recipient, and shall be used by the
' reclpient only in connection with fulfilling the obhgatlons of the recipient that arise pursuant
" to this Agreement, unless the prior writien consent of the supplier is obtained. Orally
disclosed Information shall be reduced to writing within twenty (20) days of disclosure and
marked as confidential. Such Informatiori shall only be distributed to those employees who
have & need to know. Each party shall treat the other’s Information in accordance with a
‘standard of care reasonably calculated to prevent inadvertent- ot accidental disclosure and
consistent with the level of care provided by the recipient with respect to its own confidential
information. Each party shall promptly notify the ather party upon receipt of any subpoena,
order, or other judicial notice with respect to any Information and shall aliow the other party
to become involved in any prooeedmg relating to the disclosure of any such Information.
Nothing herein shall be oonstrued as wawmg the right of any party to require the other party
10 cxecute a writien non-dlsclosure agreemcnt containing reasonable addluonal terms. and .
_conditions, prior to the supplying of particular confidential Information from time-to-{ime.
The parties acknowledge that Information furnished to the Port Authority in connection with
this Agreement or the TNAS Agreement may be subject to disclosure under the Port

" Authority's freedom of information policy.

14.9 Publicity.

(a) The Carrier agrees to submlt to NY'I‘P and to the Port
Authority for written approval all advertising, sales promotlon, press releases and
other publicity matters relating to the products furnished or the services performed by
the Carrier pursuant to this Agreement or relating to the Carrier’s participation in the
TNAS or the Catrier's offering of Personal Wireless Service to its customers in the
Covered Facilities, or whereby NYTP's name, or marks are mentioned or language
from which the connection of said name or marks may be infecred or implied, and the.
Carrier further agrees not to publish or use such advertising, sales promotions, press )

43 .




releases, or publicity matters that mention NYTP or the Port Authority without such

prior written approval. Such approval shall not be unreasonably withheld or delayed
by NYTP. '

~ (b) NYTP agrees to submit to the Carrier for written approval

all advertising, sales promotion, press releases and other publicity matters relating to
the TNAS in the Covered Facdmcs whereby the Carrier’'s name or marks are
mentioned or Ianguage from whtch the connection of said name or marks may be _

 iiferred or :mphed and NYTP further agrees not to publish or use such advertising,
'sales promouons press releases, or pubhclty matters without such prior written
approval. "Such approval shall not be unreasonably withheld or delayed by the
Carrier. ‘

14.10 Uncontroliable Circumstances. NYTP-shall not be liable for
any delays in performing its obfigations under this Agreement if such delays are due to
Uncontrollable Circumstances. In the evenit of any such delay, NYTP shall-be given a
. reasonzable period of time in which to complete the performance of its obligations.

14.11 Affirmative Action. The Carrier assures that it will undertake
~an afﬁrmanve action program as requlrcd by 14 CFR Part 152, Subpart E, to ensure that no
person shall on the grounds of. race, creed, color, national origin, or sex be excluded from
partxc1patmg in any employment activities covered in 14 CFR Part 152, Subpart E. 'I'he
Camcr assures that o person shall be excluded on these grounds from participating in or
recewing the services or benefits of any program or activity covered by this subpart. The
_Carrier assures lhat it will require that its covered suborganizations provide assurances 0 the
Carrier that they szmllarly will undenake affirmative action programs and that they will
rcquire assurances from thetr suborgamzations. as requ:red by 14 CFR Part 152, Subpart E,

. to the same eft’ect
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14.12 Non-Discrimination.

(@)  Without limiting the generality of any of the provisions of the
Agreement, the Carrier, for itself, its successors in interest, and assigns, as a part of the
consideration hereof, does hereby covenant and agree that (i) no person, on the grounds of

race, creed, color, sex or national origin, shall be excluded from participation in, denied the

benefits of, or be otherwise subjected to discrimination in the use of the System by the
Carrier, (ii) in the construction of the System and the furnishing of services thereon by the
Carrier, no person, on' the grounds of race, creed, color, s¢x or national origin, shall l;c
excluded from participation in, denied the benefits of, or otherwise be subjéct 1o

discrimination, (iif) the Carrier shall use the System in compliance with all other

requirements imposed by or pursuant to. Title 49, Code of Federal Regulations, Depariment
of Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in
Federally-assisted programs of the Department of Transportatton-EffectuaUOn of Title VI of
the Civil Rights Act of 1964 and as said Regulations may be amended and any other
present or future laws, rules, regulauons, orders or directions of the United States of -
America with respect thereto which from time-to-time may be applicable to the Permittec’s

. operations at any Port Authority airport, whether by reason of agreement between the Port

Authority and the United States Government or otherwise.

®  The Caryier shall include the provisions of paragreph (a) of this
Section in every a,greement~ it may make pursuant to -which any Person, oth_er than the
Carrier, .operates any facility at any Port Authority airport providing semces to the public
and shall also include therein a provision granting thé Port Authority a right to take such
action as the United States may direct to enforce such covenant. .

() . The Carrier’s norl-comphance with the prowsnons of this Sectlon
shall oonsntute a material breach of this Agreement. In the event of the breach by the

_Carrier of any of the above non-discrimination provisions, the Pon: Authorlty may lnke

appropriate action to enforce compliance; or in the event such noncompliance shall continue
for a period of twenty (20) days after receipt of written notice from the Port Authority, th
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Port Authority shall have the right to direct NYTP to terminate this Agreement with the same
force and effect as a termination under Section 13.1, or may pursue such other remedies as
may be provided by law; and as to any or all the foregoing, the Port Authority may take
such action as the United States may direct.

(d)  The Carrier shall indemnify ‘and hold harmless the Port
Authority from any claims and demands of third persons, including the United States of
America, resulting from the Carrier's non-compliance with any of the provisions of this
_Sectlon. and the Carrier shall reimburse the Port Authority for any foss or éxpense incurred

by reason of such uon-oompl:ance

(e) Nothing contained in this Section shajl grant or sha!l be deemed
to grant to the Carrier the right to transfer or assign this Agreement, {0 make any agrecment
_ or concession of the type mentioned in paragraph (b) hereof, or any right to perform any

construction at any Port Authority Facility.

14.13 Third Party Beneficiary. It is hereby acknowledged and agreed
that the Port Authority shall be a third party beneficiary of this Agreement, including,
without limitation, those provisidns of this Agreement containing spepiﬁc references to the
Port Authority '

14.14 Port Authority. The covenants set forth in Section 6.5 and 7.3
of this Agreement shall not be construed as a submission ot admission by the Port Authority
that any of the governmental laws, rules, regulatlons and orders referred to thetem are or .
shall be applicable to the Port Authorlty '

- 14, 15 Qovermng Law and Remedies. This Agreement will be .
governed by the laws of the State of New York “The rights and remcdies smwd in this i




Agreement are not exclusive and the parties, in the event of a breach of this Agreement or a
dispute, are gntitled to pursue any of the remedies provided in this Agreement, by law or by

equity.

IN WITNESS WHEREOF, the Carrier and NYTP have signed this

Agreement as of the date and year first above written.

NEW YORK TELECOM PARTNERS, LLC -

By

Name: Richard J. DiGeronimo —
Title: President :

Tax ID No.:,

[NAMB OF CARRIER]_

By

Name:
'I'itlg:




Exhibits

Exhibit "A" Description of TNAS

Exhibit *B" Existing Contracts

Exhibit "C" Port Authority Facilities

Exhibit "D" Specifications and Minimum System Capacity

Exhibit "E" Technical Standards

Schedules

Schedule 2.7(2) - Holland Tunnel

Schedule 2,7(b) - Lincoln Tunne)

Schedule 2.7(c) - JFK Airport

Schedule 2.7(d) - LaGuardia Airport

Schedule 2.7(e} - Newark Airport

Schedule 2.7(f) - World Trade Center Concourse
Schedule 2.7(g) - Port Authority Bus Stations

Schedule 2.7(h} - PATH Stations '
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EXHIBIT A
Description of TNAS

Telecommunications Network Access System CFNAS) Description

In response to a Port Ambority request for proposals (“RFP") to develop their wireless rights-of-way,
N'Y_TP kas proposed a wircless Telecommunications Network Access System. The TNAS hes been
designed to serve wireless communications services currently in use and emerging wireless services

plzaned for use in the areas of New York and New Jersey served by the Port Authority. In the process of

implementation, the TNAS will enhance certain existing wireless services and provide a platform for the
introduction of new services, as well as providing the opportunity to facilitate in-kind services to the
benefit of the Port Authority. The TNAS is designed to provide a single, comprehensive wireless-
communications access system. for the Port Authority and commercial service providers to better serve
tenants, patrens and visitors as they inhabit, roam or are transported through the Port Amthority facilities.

The Essential Iiequiremengs

Subs_czib@r satisfaction is the fondamental and essemtial requirement. Above ground, mestng that
requirement is the sole responsibility of the service providers where they coexist in and share the same -
natural RF environment, i.¢, the service providers have a “level playing field”. The essential requirement
of the provider of the artificially created RF environment required to.serve the underground and enclosed
areas of the Port Authority’s facilities is to maintain that level playing field Ta do that, the distribution
backbone for the Port Authority’s enclosed areas must be broadband and .wircless commumicaticns
-. technology neutral, - ' - : .

This distribution backbone must provide cost effective, equal access to mmltiple service providers of

current dnd emerging RF technologies, and also must be ablc-to accormodate usage growth projecu_ons'
(Gpjldty). In addition, the artificial creation of a broadband RF environment that will support pmbtiple

services in confined areas requires RF isolation betwesn services to avoid generating unwanted inter-
servics interference. Furthérmore, service users must be able to traverse the Port Antherity’s facilitics

without interruption of commumications service (hand off). ‘ . L

The clements of technology neutral, service isolation, and scamless hand off combined with being
- broadband and- capable of adding capacity are the resulting essemtial requiremmls_‘for the TNAS.
Sarisfying those requirements will yield customer satistaction at both the service provider and user levels,
resulting in the optimization of revemie potential, . The bottom line is that beuter servics leads to more

customers that yield greater revemse, - - , co




EXHIBIT B

1. Space Permit, made as of May 1, 1993, by and between .
the Port Authority and New York SMSA Limited partnership.
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Authority Permit No. ‘WT-TC-P-88-C 000, granting a privilege to use
and occupy space in the World Trade Center. :

2.. Agreement of Lease, .made as of June ___. 1994, by and
between the Port Authority and Cellular Telephone "Company -d/b/a
Cellular One, predecaséor—in'-interest to AT&T Wireless Se:-w.cesl,_l
bearing Port Authority Lease No. LT-211, for premises in the
Lincoln Tunnel.

' 'september 30, 1994.°
3. .Agreement of Lease, made as of Septe
by and . between the Port Authority and New' York SMS}I:. lbii;:'-:zed
Partnership, predecessor-in-interest to Bell Atlantic Mohn. :incci;'m
bearing Port Authority Lease No. LT-212 for premises in the Lir
Tunnel. : :

4. Mgreement of Lease, made as of December 29, 1994, by
and between the P%rr. Authority and Cellular Telephone Comggni{v ciégéa
Cellular One, 'predecessor-in-int:eresn to ATET wirelesis e s r.h:e.
bearing Port Authority Lease No. L-cM-118, for Pprew ses- ;
Holland Tunnel. ) ' :

5.. 'Agreement of Lease, made as of December a1, 199d4. by
and between the Port Authority and New York SMSA Lim:.fe‘ ! e
Partnership. predeceésor.-in-inr.eresc to Bell Atlantic b;ob ~'e?i.n tl"u:e
bearing Port Authority Lease No. L-CM-119 for premises 3
Holland Tunnel. . - ' . . :

6. Agreement of Lease,’ made as of Sepce“‘ber‘izi'tetfss‘
by and between the Port Authority and New York SMSA i: m ebile. -
Partnership, predecessor-in-intérest to Bell Atlantic the port _
bearing Port Authority Lease No. .LBT-543 for premises 1t - _
Authority Bus Teérminal. S ‘ : '




Covered Facility:

Access Fee:

Renewal Option::

Easeline MOUs Per
Carrier:

Initial Usage Fee:

Construction batgﬁ.

Construction Period:

Other Terms ‘and

06/a4/99/pDG/107783/93430.001

CHEDULE 2.7 (a
Holland Tunnel

Option 1: $150,000 annually
(net\net\net). [Qption 2: $150,000 in
Year 1, $175,000 in Year 2, then
increases by three percent (3%)
(compounded) on January 1 of éach Year

' beginning January 1, 2001 Payable

quarterly in advance.]

., 1999 to Decembef 31,

- 2015

VSee-Sectioﬁ 4.2 of Carrier Access

Agreement

Optigm 1: 0 (MOU charge is payable from
inception). [Qggig;_g Baseline MOUs of
1,200,000 in Year 1. Baseline MOUs
increases by five percent (5%}
(compounded) on Japuary 1 of each Year].

's ' per MOU (Optiop 2: §

per Excess MDU] (for Year ending

. December 31, 1999) . Fee is revised each

Year in accordance with Section 3.1(c)
of the Carrier Access Agreement.




Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
datéd June _, 1999.

NYTP, INC.

By:

[NAME OF CARRIER]

By:

06/04/93/8G/107743/91420.001 ’




oLE 7(b
Covered Facility: Lincoln Tunnel

Access Fee: Option 1: $150,000 annually .
(net\net\net). Payable quarterly in
advance. [Option 2: $150,000 in Year
1, $175,000 in Year 2, then increases by
three percent (3%) (campoﬁnded) on
January 1 of each Year beginning
January 1, 2001). - . .

Base Term: : o , 1999 to December
2015

Repewai Option: See Section 4.2 of Carrier Access
Agreement

Baseline MOUs Per _ .
Carrier: _ Option 1: 0 .(MOU charge is payable from
' X L inception). ([Option 2: Baseline MOUs
| . of 1,200,000 in Year i. ‘Baseline MOUS
jincreases by five percent (5%)
(compounded) on January 1 of each Year].

. December 31, 1999). [Option 2:
" $ ' pér Excess MOU]. Pee is
revised each Year in accordance with
Section 3.1(c) of the Carrier Access

Agreement..

Initial Usage Fee: S pef'MDU (for Year ending

Construction Date:

Constrqction Period:

- eefod)es/ROG/L0T783/31430.00% -




Other Terms and
Conditions:

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agréement between NYTP, Inc. and
dated June __, 1999.

NYTP, INC.

. By:

[NAME OF CARRIER]

| By:

06/04/93/RDG/307781 /91420001 -




ULE

Covered Facility: JFK Airpnrt

- Access Fee: $125,000 annually (net\net\net) for both
Overlay and Underlay, or §$75,000 '
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (3%)
(compounded) on January 1 of each Year
beginning January 1, 2000.

‘Bage Tgrm: : - to December 31, 2015 .

Renewal Option: See Section 4.2 of Carrier Access
‘ ' Agreement '

' Baseline MOUs per o _
carriers = | 3,000,000 in Year 1, then increases by
' five percent (5%) (compounded) on
-January 1 of each Year, beginning
January 1, 2000.

Initial Usage Fee: $ per Excess MOU (for Year
| ending December 31, 1999}. . Fee is
revigsed each Year in accordance with
" gection 3.1(c) of the Carrier Access

Agreement.
Constxuction Date:
Cénst:uction_?eriod:

Other Terms and '
'.COnditions: '

- O6/04799/RDG/107859/91430.001




The undersigned, intending to be legally pound hexreby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
datEd ra - )

NYTP, INC.

By:

(NAME OF CARRIER]_

By:

* 06/04/33/RDG/107853/91430.001




Covered Facility:

Accesg Fee:

Base Térm:

Renewal Option:

Baseline MOUs per
Carrier:

Initial Usage Fee:

COnstruqtion-Daﬁez

Consttﬁqtion,?eriod:

Other Terms and .
-Conditions: -

‘UGIO{I!’IIDGIlﬂ‘IIS’I’lﬂO 001

CREDULE 2.7(d4
LaGuardia Airport

$125,000 annually. (net\net\net) for both
Ovérlay and Underlay, or §$75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. Amount
increases by three percent (3%)
(compounded} on January 1 of each Year

beginning Janvary 1, 2000.

, to December 31, 2015

See Section 4.2 of Carrier Access
Agreement '

3,000,000 in Year 1, then increases by

' five percent (5%) (compounded) on

January-1 of‘each Year, beginning .
January 1, 2000,

$ per Excess MOU (for Year

‘ending December 31, 1999). Fee is

revigsed each Year im accordance with
Section 3.1(c) of the Carrier Access
Agreement.




The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and

06/04/93/2DG/107459/91430.001

dated

¢ "

. INC.

By:

[NAME OF MIER]

By:




Covered Facility: .

Access Fee:

Bage Tarm:; .

Renewal Option:

’ Béselinelnous per
Carrxier: |

Initial'Usage Fee:

. Construction Date:
Construqtibn Period:

dther Terﬁs and :
Conditions:’

06/04/99/RDG/107859 /91430.00

2.7(e
Newark Airport

$125,000 annually (net\net\net) for both
Overlay and Underlay, Or $75,000
annually for either Overlay or Underlay.
Payable quarterly in advance. ‘Amount
increases by three percent (3%)
(compounded) on January 1 of each Year

"‘beginning January 1, 2000,

to necgmber 31, 2015

See Section 4.2 of Carrier Access
Agreement

3,000,000 in Year 1, then increases by
five percent (5%) (compounded) on
January'l of each Year, beginning
January 1,.-2000. :

$ per Excess MOU (for Year
ending December 31, 1999). Fee is
revised each Year in accordance with -
Section 3.1(c) of the Carrier Access
Agreement. :




The undexsigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYIP, Inc. and
dated o, .

NYTP, INC.
By

[NAME OF CARRIER)

Bg:

06/04/23 /RDG /107059 /91430.003




ULE
Covered Facility: World Trade Center Concourse

' Access Fee: $25,000 annually (net\net\net). Amount
increases by three percent (3%)
{compounded) on January 1 of each Year
beginning January 1, 2000.

Base Term: ' ' to Pecembar 31, 2015

Renewal Option: ) ' See Section 4.2 of Carrier Access
' Agreement

Baseline MOUs per : _
Carrier: o . 800,000 in Year 1, then increases by
| five percent (5%) (compounded) on
January 1 of each Year, beginning
Januvary 1, 2000. '

' Initial Usage Fee: _'$ per Excess MOU (for Year-
' ending December 31, 1999). Fee is
revised each Year in accordance with
‘Section 3.1({c) of the Carrier Access
. Agreement.

Construction Date:
Constrnct;on Period:

Other Terms and
Conditions:

The undersigned, intending to be legaily bound hereby, agree that
this Schedule shall be incorporated in, beconme part of and be

O06/04/99/R0G /107883 /91430.001




governed by the Carrier Access Agreement between NYTP,

06/04/39 /%00 /107859 /93430.001

datEd s - .

By:

Inc.

and

{NAME OF CARRIER]

. By:




SCHEDULE 2.7 (q)

Covered Facility: Port Authority Bus Stations

Access Fee: : . $25,000 annually (net\net\net). Payable
quarterly in advancé. Amount increases
by three percent (3%) (compounded} on
January 1 of each Year beginning '
Janvary 1, 2000.

Base Term: to December 31, - 2015

‘Renewal Option: ' See Section 4.2 of Carrier Access
Agreement

Baseline MOUs per _
.Carrier: . | 800,000 in Year 1, then increases by
| ‘ : five percent (S%) (compounded) on °
January 1 of each Year, beginning
January'l, 2000. '

Initial Usage Fee: - § per Excess MOU (for Year
‘ ending December 31, 1999). Fee is
revised each Year in accordance with
Section 3.1{c) of the Carrier Access

- Agreement.

Construction Date:
Conétructton Period:

Other Terms and
cOnditions.

The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, pecome part of and be

-oc!o«foiltnalxn1uss131430.eet




governed by the Carrier Access Agreement between

CE/04/P/RDG /2107069 /? 1430.00L -

dated : ‘ .

NYTP, INC.

By:

RYTP,

Inc.

and

(NAME OF CARRIER]
By:




CHEDULE 2.7(h
Covered Facility: . PATH Statioms

Access Fee: $120,000 annually (net\net\net) for all
ten PATH Stations, or $15,000 annually
(net/net/net) for each station if less
than ten, Payable quarterly in advance.
Amount increases by three percent (3%)
) (ccmpbunded) on January 1 of each Year
beginning January i, 2000. . '

Base Term: - to December 31, 2015

Renewal Option: Sea Section 4.2 of Carrier Access
Agreement

Baseline MOUs per

Carrier: . 400,000 in Year 1, then increases by
- five percent (5%) (compounded) on
January 1 of each Year, beginning
January 1, 2000.-,

Initial Usage Fee: $ : per Excess MOU (for Year
| - ending December 31, 1999). Fee is
revised each Year in accordance with
Section 3. 1(c) of the Carrier Access
" Agreement.

Construction Date:
" Congtruction Peridd!'

OtherﬂTerms and
Conditions:

06/04/39 /RDG/107053/9142¢.00L




The undersigned, intending to be legally bound hereby, agree that
this Schedule shall be incorporated in, become part of and be
governed by the Carrier Access Agreement between NYTP, Inc. and
dated. , .

By:

[NAME OF CBARRIER}

By:

Q6/04/99 /RDC/107059/92430.001




EXHIBIT E (5 Pages)

ASSIGNMENT and ASSﬁMPTION AGREEMENT

THIS AGREEMENT wade as of the 26th day of August, 1999 by
THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY (hereinafter called
the "Port Authority"), a body eorporate and politic created by
Compact between the States of New York and New Jersey, with the
congent of the Congress of the United States of America, having an
office for the transaction of business at One World Trade Center,
in the Borough of Manhattan, in the City, County and State of New
York, and NEW YORK TELECOM PARTNERS, LLC. a limited liability
company organized and existing under the laws of the State of
Delaware ‘with an office for the -transaction of business at 158

" Third Street, Mineola, New York 11501  (hereinafter called “NYTP¥) ,
the representative of which is Richard J. DiGeronimo,

WITNESSETH, THAT:

' WHEREAS, the Port Authority and NYTP have entered into a
certain Telecommunications Network Access Agreement {"TNAS")
contemporaneously herewith, providing for the installaticn,
maintenance and operation of a wireless telecommunications. netwoxrk
access system at specified Port Authority facilities; and -

_ WHEREAS, in connection with the transaction contemplated
under the TNAS, the Port Authority is willing to assign to NYTP,
and NYTP is willing to undertake and assume .the obligations and
liabilities uynder, certain agreements “heretofore entered into by
‘the Port Authority with wireless telecommunications carriers for
the furnishing of telecommunications services at the said specified
Port Authority facilities and ‘listed on the schedule attached
hereto, hereby made a part hereof and marked sschedule A~
{hereinafter, the Existing Agreements”)}; :

NOW, THEREFORE, in consideration of the covenants and
mutual agreements herein contained, the Port Authority:. and NYTP
hereby agree a& follows: : -

o 1. Effective as of the date hereof, in accordance with
Section 48 of the TNAS the Port Authority does -hereby assign, "
transfer and convey all of its rights, title and interest in the
Existing Agreements to NYTP, and its successors, to its and their
own proper use and benefit, to have and hold the same for and
during the duration of the terxrms under .the Existing Agreements, -
subject nevertheless to all the covernants, conditions, terms and
.Qrbvisions contained in the Existing Agreements.




2. Effective as of the date hereof, NYTP does hereby
assume the performance of and does hereby agree to perform, observe
and be subject to all of the terms, provisions, covenants,
conditions and obligations of the Existing ‘Agreements that are to
be performed by or are applicable to the Port Authority thereunder
as though NYTP were a signatory to the Existing Agreements. The
execution of this instrument by the Port Authority does not
constitute a representation by it that the Port Authority has
performed or fulfilled every obligation required of it by the
Existing Agreements. '

3. NYTP shall defend, indemnify and hold harmless the
Port Authority, its  Commissioners, = officers,  agents,
représentatives and employees, from any and all claims, demands,
actions and liabilities accruing or arising after the effective
date of this Agreement with respect to the Existing Agreements.
The Port Authority shall defend, indemnify and hold NYTP harmless
from any and all claims, demands, actions and liabilities accruing
or arising prior to the effective date of this agreement with
respect to the Existing Agreements. ' : -

4. Neither the Commissioners of the Port Authority, nor
.the Members of NYTP, nor any of them, nor any officer, agent ox
employee of the Port Authority or of NYTIP shall be charged
. personally by either party herete with any liability or be shall
held personally liable to the other party under any term or
provision of this Agreement, or because of its execution or
attempted executiori, or because of any breach or attempted or
alleged breach thereof. ‘ T

B 5. This Agreement shall be governed by, and construed
in  accordance. with, the laws of the State of New York without
regard.to its conflict of laws provisions..




IN WITNESS WHEREOF, the parties ~hereto have executed
these presents as of the day and year first above wriltten.

THE PORT AUTEORITY OF NEW YORK
AND NEW JERSEY '

Secretary

ATTEST: _ o NEW YORK TELECOM PARTNERS, LLC

. By
(Title)




1. . Space Permit, made as of May 1, 1323, by and between
the Port Authority and New York SMSA Limited Partnership,
predecessor-in-interest to Bell Atlantic Mobile Inc., bearing Port
Authority Permit No. WI-TC-P-88-C 000, granting a privilege to use
and ¢coupy space in the World Trade Center.

) 2. Agreement of Lease, made as of June __, 1994, by and
between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, predecessor-in-interest to AT&T Wireless Services,
bearing Port BAuthority Lease No. LT-211, for premises in the
Lincoln Tunnel. T . ‘

3. '~ Agreement 6f_Léase, made as of September 30, 15994,
by and between the Port BAuthority and New York SMSA Limited
Partnership, predecessor-in-interest to gBell Atlantic Mcbile Inc.,

bearing Port Authority Lease No. LT-212 for premises in the Lincoln
Tunnel. . : o

4.  ‘Agreement of Lease, made as of December 29, 1994, by
and between the Port Authority and Cellular Telephone Company d/b/a
Cellular One, predecessor-in-interest to AT&T wireless Services,
bearing Port -Authority Lease No. L-CM-118, for premises in the
Holland Tunnel. ‘ . .

5. Agreement of Lease, made as of December 31, 1934, by
and between the Port Authority and’ New York SMSA Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile Inc.,
bearing Port Authority Lease No. L-CM-119 for premises in the

Holland Tunnel. ) : .

' . 6. Agreement of Lease, made as of September 25, 1995,
by and between the Port Authority and New York SMSA. Limited
Partnership, predecessor-in-interest to Bell Atlantic Mobile,
bearing Port Authority Lease No. LBT-543 for premises in the port
Authority Bue Terminal. ‘ : .




(Port Authority Acknowledgment)

STATE OF NEW YORK
COUNTY OF NEW YORK

Onthe day of August, 1999, before me personally came | : .
to me known, who, being by me duly swomn, did depose and say that he resides at -

' - ‘ hathe s te o in and whicl cxeritod e
Authority of New York and New Jersey, one of the corporations described in an h ¢ 1e
foregoing instrument; that he knows the seal of said corporation; that the seal affixed to said :futrument is
such corporate seal; that it was so affixed by order of the Commissioners of said corporation; and that he
signed his name thereto by like order. )

(notarial sea! and stamp)

" (Limited Liability Company Acknowledgment)

STATE OF )

_ )ss.:
COUNTY OF )

Onthe  dayof August, 1999, bofore me persouslly came - ' d
to me known, who, being by me duly sworn, did depose and say mﬁﬂeﬁg‘: at of
- - P , sbed i ich executed the
. New York Telecom Partners, LLC, the limited Liability compeny described in and which =Koy
foregoing instrement; that he knows the seal of said company; that the seal afftxed to saidh tﬂi:s:xg
company’s scal; that it was so affixed by order of the Managers of said company; and that he signeC s HAZ
thereto by like order. a C C ' T

(gouirial seal and stamp)




SCHEDULE E

y -F ITY -~ -~ ITY BUSINESS
RPRISES ---WOMEN-OWNED BUSINESS ENTERPRISES REQUIREMENTS

Part T. Affirﬁative Action Guidelines - Equal Employment
Opportunity ' :

I. As a matter of policy the Port Authority hereby
requires the Permittee and the Permittee shall require the ‘
Contractor, as hereinafter defined, to comply with the provisions
set forth hereinafter in this Schedule E and in Sections 7 and 43
of the Telecommunications Network Access Agreement, dated as of
August 26, 1999, (herein called the “Agreement®}, by and between
the Port Authority and New York Telecom Partners, LLC (herein and
in the Agreement called the “Permittee”). The provisions set
forth in this Part I are similar to the conditions - for bidding on
federal government contract adopted by the Office of Federal
Contract Compliance and effective May 8, 1978.

The Permittee as well as each bidder, contractor and
subcontractor of the Permittee and each subcontractor of a
contractor at any tier of construction (herein collectively
referred to as the “Contractor”) must fully comply with the
following conditions set forth herein as to each construction
trade-to be used on the construction work or any pottion thereof
(said conditione being herein called "Bid Conditions”). - The
Permittee herxeby commits itself to the goals for minority and -
femsdle utilization set forth below and all othexr requirements,
‘terms and conditions of the Bid Conditions. The Permittee shall
likewise require the Contractor to commit itself to the said
goals for minority and female utilization set forth below and all
other requirements, terms and conditions of the Bid Conditions by
‘submitting a properly signed bid. -

IT. The Permittee and the Contractor shall each appoint-an
executive of its company to assume the responsibility for the ,
implementation of the requirements, terms and conditions of the -
following Bid Conditions: -

P .
R
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(a} The goals for minority and female participation
expressed in percentage terms for the Contractor'’s aggregate
workforce in each trade on all construction work are as follows:

{1) Minority participation
Minority, except laborers = 30%
Minority, laborers - 40%

(2) Female participation

Female, except laborers
Female, laborers

These goals are applicable to all the Contractor's
construction work performed in and for the System.

The Contractor’s specific affirmative action obligations
required herein of minority and female employment and training
must be substantially uniform throughout the length of the
Contract, and in each trxade, and the Contractor shall make good
faith efforts to employ minorities and women evenly on each of
its projects. The transfer of minority or female employees o
trainees from contractor to contractor or from project to project
for the sole purpose of meeting the Contractor's goals shall be a
violation of the Contract. Compliance with the goals will be
measured against the total work hours performed.

(b) The Contractor shall provide written notification to

. the Permittee and the Permittee shall provide written _
notification to the Manager of .the Office of Business and Job
Opportunity of the Port Authority within 1.0 working days of award
of any construction subcontract .in excess of 510,000 -at any tier
for construction work. The notification shall list the name,
address and telephone number of the subcontractor; employer
identification number; estimated starting and completion dates of
the subcontract;-and the.geographical area in which the
subcontract .is to be pexformed. - .

(¢) As used in this Schedule E:

~ (1) “Ewmployer jdentification number” means the Federxal
Social ‘Security number used on the Employer’s Quarterly Federal
Tax Returh, U.S. Treasury Department. Foxm 941: ‘

Page 2 of schedule E




(2} *“Minority” includes:

(i) Black (all persons having origins in any of the
Black African racial groups not of Hispanic origin);

(1i) Hispanic (all persons of Mexican, Puerto Rican,
Dominican, Cuban, Central or South American culture or origin,
regardless of race); .

(iii) Asian and Pacific Xslander (all persons having
~origins in any of the original peoples of the Par East, Southeast
Asia, the Indian Subcontinent, or the Pacific Islands); and

‘ (iv) American Indian or Alaskan Native {(all persons
having origins in any of the original peoples of North America
and maintaining identifiable tribal affiliations through -

~ membership and participation or community identification).

(d) Whenever the Contractor, or any ‘subcontractor at any
tier, subcontracts a portion of the construction work imvolving
any construction trade, it shall physically include in each
subcontract in excess of $10,000 those provisions which include
the applicable goals for minority and female participation.

(e) The Contractor shall implement the specific affirmative
action standards provided in subparagraphs (1) through (16) of
Paragraph (h) hereof. The goals set forth above are expressed as
percentages of the total hours of employment and training of _
minority and female utilization the Contractor should reasconably
be able to achieve in edch construction trade in which it has
employees in connection with thé System. The Contractor is
expected to make substantially uniform progress toward its goals

in each craft during the period specified.

(f) Neither the provisions of any collective bargaining .
agreement, nor the failure by a union with whom the Contractor
hae a collective bargaining agreement, to refer eithe:‘minorities
or women shall excuse the Contractor's obligations hereunder.

(g) In order for the nonworking training hours of _
apprentices and trainees to be counted in meeting the goals, such -
dpprentices and trainees must be employed by the Contractor .
during the training period, and the Contractor must have made a

Page 3 of 8chedule E




commitment to employ the apprentices and trainees at the
completion of their training subject to the availability of
employment opportunities. fTrainees must be trained pursuant to
training programs approved by the U.S. Department of Labor.

(h) The Contractor shall take specific affirmative actions
to ensure equal employment opportunity (®“EEO0”).

The evaluation of the Contractor’s compliance with these
provisions shall be based upon its good faith efforts to achieve
maximum results from its actions. The Contractor shall document
these efforts fully, and shall implement affirmative action steps
at least as -extensive as the following:

(1) Ensure and maintain a working environment free of
harassment, intimidation, and coercion at all sites, and in all
facilities at which the Contractor’s employees are assigned to
work. The Contractor, where possible, will assign two or more
women to each phase of the construction project. The Contractor,
shall specifically ensure that all foremen, superintendents, and
other supervisory personnel performing work in connection with
the System are aware of and carry out the Contractor’'s obligation
to maintain such a working environment, with specific attention
to minority or female individuals working at the premisges.

(2) Establish and maintain a current list of minority
and female recruitment sources, provide written notification to
minority and female recruitwent sources and to community
organizations when the Contractor or its unions have employment
opportunities available, and maintain a record of the :
organizations’ responses. '

o (3) Maintain a current file of the names, addresses
and telephone number of eidch minority and female off-the-street
applicant and minority or female referral from a union, &'
recruitment source or community organization and of what action
was taken with respect to each such individual. I1f such
individual was sent to the union -hiring hall for referral and was
not referred back to the Contractor by union or, if referred, not
‘ employed by the Contractor, this shall be documented in the file
with the reason therefor, along with whatever additional actions
‘the Contractor may Have taken. ' o '
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(4) Provide immediate written notification to the
Permittee when the union or unions with which the Contractor has
a collective bargaining agreement has not referred to the
Contractor a minority person or woman sent by the Contractor, or
when the Contractor has other information that the union referral
process has impeded the Contractoxr’'s efforts to meet its
_ obligations. -

(5) Develop on-the-job training opportunities and/or
participate in training programs for the area which expressly
include minorities and women, including upgrading programs and
apprenticeship and training programs relevant to the Contractor’s
employment needs, especially those programs funded oxr approved by

- the Department of Labor. The Contractor shall provide notice of
thesé programs to the sources compiled under subparagraph (2)
above. .

{6) Disseminate the Contractor's EEO Policy by
providing notice of the policy to unions and training programs
and requesting their cooperation in assisting the Contractor in
meeting its EEC obligations; by including it in any policy
manual and collective bargaining agreement; by publicizing it in
the Contractor’s newspaper, annual report, etc.; by specific
review of the policy with all managewent personnel and with all
minority and female employees at least once a year; and by
posting the Contractor’s EEO policy on bulletin boards accessible
to all employees at each location where construction work is
performed. ' ‘ ; '

_ {7) Review, at least every six months the Contractor’s
EEO policy and affirmative action obligations hereunder with all -
- employees having any responéibility for hiring, assignment,
layoff, termination or other employment decision including
epecific review of these items with on-premises supervisory
personnel such as,querintendents; General Foremen,,etc.,_prior
to the initiation of construction work in connection with the
System. - A written record shall be made and maintained
identifying the time and place of these meetings, pexrsons’
attending, subject matter discussed, -and disposition of the
subject matter. . ' ' R

_ (8) Disseminate the Contractor’'s EEO policy externally.
by including it in any advertising in the news media, '

_— page.suofa-séheﬁdle E




specifically including minority and female news media, and
providing written notification to and discussing the Contractor’s
EEO policy with other Contractors and Subcontractors with whom
the Contractor does or anticipates doing business.

(8) Direct its recruitment efforts, both oxal and
written, to minority, female and community organizations, to
schools with minority and female students and to minority and
female recruitment and training organizations and to State-
certified minority referral agencies serving the Contractor's
recruitment area and employment needs. Not later than one month
prior to the date for the acceptance of applications for
apprenticeship ox other training by -any recruitment .source, the
Contractor shall send written notification to organizations such
as the above, describing the openings, screening procedures, and
tests to be used in the selection process.

(10) - Encourage present minority and female employees
to recruit other minority persons and women and, where
reasonable, provide after school, summer and vacation employment
to minority and female youth both on the premises and in. areas of
a Contractor’s workforce. '

(11) = Tests and other selection require@ents shall
' comply with 41 CFR Part 60-3. :

(12) Conduct, at least every six months, an inventory
and evaluation at least of all minority and female personnel for
. promotional opportunities and encourage these employees to seek
or to prépare for_' through appropriate traini.ngi. etc - such
opportunities. o '

{13)  Ensure that seniority practices, Jjob o
classifications, work assignments and other personnel practices,
do not have a discriminatory effect by continually monitoring all
personnel and employment related activities to ensure that -the
EEO pelicy and the Contractor’s obligations hereunderfare.being
carried out. . :

(14) Ensure that all facilities and company activities
are nonsegregated except that separate or single-user toilet and .

necessary changing facilities shall be provided to assure priyacy
betwgen the gexes. . : ' '
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(15) Document and maintain a record of all
solicitations of offers for subcontracts from minority and female
construction contractors and suppliers, including circulation of
solicitations to minority and female contractor associations and -
other business associations.

(16) Conduct a review, at least every six months, of
all supervisors‘’ adherence to and performance under the
Contractors' EEO policies and affirmative action obligations.

(i) Contractors are encouraged to participate in voluntary
associations which assist in fulfilling one or more of their ‘
' affirmative action obligations (subparagraphs (1)-(16) of
Paragraph (h) above). The efforts of a contractor association,
joint. contractor-union, contractor-community, OF other similar
group of which the Contractor is a member and participant, may be
asserted as fulfilling any.one ox more of its obligations under
Paragraph (h) hereof provided that: the Contractor actively
participates in the group, makes good faith efforts to assure
that the group has a positive impact on -the. employment of
minorities and women in the industry, ensures that the concrete
benefits of the program are reflected in the Contractor’s -
minority and female workforce participation, makes good faith. -
efforts to meet.-its individual goals and timetables, and can
provide access to documentation which demonstrates the _
_effectiveness of actions taken on behalf of the Contractor. The
obligation to comply, however, is the Contractor's and failure of
such a group to fulfill an obligation shall not be a defense for
the Contractor's non-compliance. ' ‘

 (§j) -A single goal for minorities and a separate single goal
for ‘women have been established. The Cantractor, however, is’
required to provide equal opportunity and to take affirmative
action for all minority -groups, both male and female, and all
women, both minority and non-minority. Consequently, the
Contractor may be in violation hereof if a particular group is
employed in a substantially disparate manner {for example, even
though the Contractor has achieved its goals for women gengrally,
the Contractor may be in violation hereof if a specific minority
group of women is underutilized). e '

(k) The Contfacﬁor shall pot use the'goals:aﬁd timetables
or affirmative action standards to discriminate against any
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person because of race, color, religion, sex or national origin.

(1) The Contractor shall not enter into any subcontract
with any person or firm debarred from Government contracts
pursuant to Executive Order 11246.

(m} The Contractor shall carry out such sanctions and
penalties for violation of this clause including puspension,
termination and cancellation of existing subcontracts as may be
imposed or ordered by the Permittee. Any Contractor who fails to
carry out such sanctions and penalties shall be in violation
hereof.

(n) The Contractor, in fulfilling its obligations hereunder
shall implement specific -affirmative actions steps, at least as
extensive as those standards prescribed in paragraph (h) hexeof
80 as to achieve maximum results from its efforts to ensure equal
employment opportunity. If the Contractor fails to comply with
the requirements of these provisions, the Permittee shall proceed
accordingly. :

-(0} The Contractor shall designate a responsible official
to monitor all employment related activity to ensure that the
company EEO policy is being carried out, to submit reports
relating to the provisions hereof -as may be required and to keep
records. Records shall at least include for-each employee the
name, address, telephone numbers, construction trade, union
affiliation if any, employee identification number when assigned,
social security number, race, sex, status (e.g. mechanical
apprentice, trainee, helper, or laborer), dates of changes in
status, hours worked per week in the indicated trade, rate of
pay., and location at which the work is performed. .Records shall
be maintained in an easily understandable and retrievable form;
however, to the degree that existing records satisfy this °
requirement, contractors shall not be required to maintain
. separate records. :

; (p) Nothing herein provided shall be construed as a
limitation. upon the application of any laws which establish
different standards of compliance or upon the application of
requirements for the hiring of local or other area regidents
(e.g., those under the Public Works Employment Act of 1977 and
the Community Development Block Grant Program) . : :
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{(q) without limiting any other obligation, term or
provision under the Permit, the Contractor shall cooperate with
all federal, state or local agencies established for the purpose
of implementing affirmative action compliance programs and shall
comply with all procedures and guidelines established or which
may be established by the Port Authority.

PART FI. MINORITY BUSINESS ENTFRPRISES/WOMEN-OWNED
BUSINESS ENTERPRISES :

~ As a matter of policy the Port Authority requires -the

Permittee and the Permittee shall itself and shall require the
general contractor or other construction supervisor and each of
the ;:Permittee’s contractors to use every good faith effort to-
provide for meaningful participation by Minority Business
Enterprises (MBEs) and Women-owned Business Enterprises (WBEs) in
the construction work pursuant to the provisions of this Schedule
E. For purposes hereof, %Minority Business Enterprise” *(MBE)*
'shall mean any business enterprise which is at least fifty-one
percentum owned by, or in the case of a publicly owned business,
at least fifty-one percentum of the stock of which is owned by
citizens or permanent resident aliens who are minorities and such
-ownership is real, substantial and continuing. For the purposes
hereof, *“Women-owned Business Enterprise” “(WBE)” shall mean any
business enterprise which is at least fifty-one percentum owned
by, or in the case of a publicly owned business, at least fifty-
one percentum of the stock of which is owned by women and such
ownership is real, substantial and continuing. A minority shall
be as defined in paragraph II{c) of Part I of this Schedule E.
*Meaningful participation” ghall wean that at least seventeen
percent {17%) of the total dollar value of the construction
contracts (including subcontracts) covering the comstruction work
are .for the participation of Minority Business Enterprises and
Women-owned Business Enterprises, of which at least twelve
percent (12%) are for the participation of Minority Business
Enterprises. Good faith efforts to include meaningful
participation by MBEs and WBEs shall include at least the
following: : : o . . ve

(a) Dividing the work to be subcontracted into smaller
portions where feasible. '

(b) Activgly'and affirmatively éoliciting bids for
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subcontrxacts from MBEs and WBEs, including circulation of
solicitations to minority and female contractor associations,
The Contractor shall maintain records detailing the efforts made
to provide for meaningful MBE and WBE participation in the work,
including the names and addresses of all MBEs and WBEs contacted
and, if any such MBE or WBE is not selected as a joint venturer
or subcontractor, the reason for such decision. '

(¢} Making plans and specifications for prospective
construction work available to MBEs and WBEs in sufficient time
for review. : :

{(d) Utilizing the list of -eligible MBEs and WBEs maintained
by the Port Authority or seeking minorities and women from other
sources for the purpose of soliciting bids for subcontractors.

{e) Encouraging the formation of joint ventures,. .
partnerships or other similar arrangements among subcontractors,
where appropriate, to insure that the Permittee and Contractor
will meet their obligations hereunder.

(f) 1Insuring that provision is made to provide progress
payments to MBEs and WBEs on a timely basis. ’ ' |

{g) Not requiring bonds from and/or providing bonds and
_insurance for MBEs and WBEs, where appropriate.

: Certification .of MBEs and WBEs hereunder shall be made by
the Office of Business and Job Opportunity of the Port Authority.
If the Contractor wishes to.utilize a firm not already certified
by the Port Authority, it shall submit to the Port Authority a

. written request for a determination that the proposed fixm is
eligible for certification. This shall be done by completing and
forwarding such form as may be then required by the Port
Authority. All such requeste shall be in writing addressed to
the Office of Business and Job Opportunity, the Port Authority of
New York and New Jersey, One World Trade Center, 63 East, New
Yogk, New York 10048 or such other address as the Port Authority
may specify by notice to the Permittee. Certification shall be
effective only if made in writing by the Director in charge of
the Office of Businéss and Job Opportunity of the Port_nuphoritY-
The determination of the Port Authority shall be final an
binding. ‘
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The Port Authority has compiled a list of the firms that the
Port Authority has determined satisfy the criteria for MBE and
WBE certification. This list may be supplemented and revised
from time to time by the Port Authority. Such list shall be wade
available to the Contractor upon request. The Port Authority
makes no representation as the financial responsibility of such,
firms, their technical competence to perform, or any other
performance-related qualifications.

Only MBE's and WBE's certified by the Port Authority will
count toward the MBE and WBE goals.

Please note that only sixty percent (60%) of expenditures to
MBE .0r WBE suppliers will count towards meeting the MBE and WBE
goals. However, expenditures to MBE or WBE manufacturers (i.e.
suppliexrs that produce goods from raw materials or substantially
alter them before resale) are counted dollar for dollar.
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STATE OF NEW YORK )

) s8.
COUNTY OF NEW YORK )

On the (3;‘4,.% day of A‘AW{' , 1999 before me
personally came" LYY -4

f-—‘-}on‘ to me known, who, being
by me duly sworn, did depose and say that he resides in

that he is the CM Tulwd(&b:u' Vffoeny '

of The Port Authority of New York and New Jersey, one of the
corporations described in and which executed the foregoing
instrument; that he knows the seal of said corporation; that the
seal affixed to said instrument is such corporate seal; that it
was so affixed by order of the Board of Commissioners of said
corporation; and that he signed his name thereto by like order.

o it s

(notarial seal and stamp)

“HORAD W, BENT .
Notary Putlis, Statz *f fiow Yok
No. 314334
Qualiffa? in MNaw ¥ <+ Jounty
Ccommission Expires 8/30/40mm. 2.000

STATE OF NEW YORK )

) ss.
COUNTY OF MEW VORI )

On the LélH‘ day ofAUGUST' , 1999, before me
personally came th—lm DiGeppuimo to me known, ,“'1'!?' be_ing
duly sworn. did depose and sav. that he resides at

' i
that he is the PQE!'DE&JT" of New York Telecom Partners, LLC,
'a Delaware limited liability company, the limited liability
company described in and which executed the foregoing instrument;
that he executed the game for and on behalf of said limited
liability company; and that he is duly authorized and empowered
to do so. ,

(notarial seal and stamp)

TIORALD W, GENIO
Notary Public, State of Now York
- No. 31-4536449, R
Qualified in New York County ’
Commisslon Expires 6/30/1=r 2.000




