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October 21, 2011

Viﬁ Certified Mail, Return Receipt Requested

Secretary

Port Authority of New York and New Jersey
225 Park Avenue South

New York, NY 10003

Attn: FOI Administrator

Dear Freedom of Information Officer: .

The Eastern Environmental Law Center (“EELC”) writes on behalf of the Coalition
for Healthy Ports (“the Coalition”) regarding Reference Number 12337. The Coalition
received the Port Authority of New York and New Jersey’s (“the Port Authority”) response to
Reference Number 12337 on August 26, 2011. In assessing the response received from the
Port Authority, however, the Coalition found that some of the documents were either
inadequate or non-responsive to the material we sought after in our initial request.

In Reference Number 12337, we requested the following information from the Port
Authority:

1. Any and all policies regarding eligibility for the Truck Replacement Program;
» The Port Authority responded by merely referring the Coalition to its website
to view its very basic and generic eligibility requirements. The Coalition is
submitting a follow-up request at the end of this letter.

2. Total number of applicants to date, including whether those applicants have applied as
independent owner-operators or as licensed motor carriers;
* The Port Authority provided material it believed was responsive to our
request. The Coalition is still reviewing the documents it received.

3. The total number of applicants, whether classified as independent owner-operators or
licensed motor carriers, that have been denied either a loan or a grant or both;
» The Port Authority provided material it believed was responsive to our
request. The Coalition is still reviewing the documents it received.
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4. The total number of grants and/or loans distributed to independent owner-operators,
including the dollar amounts of each grant and/or loan;
= The Port Authority provided material it believed was responsive to our
request; however, the Coalition is submitting a follow-up request at the end of
this letter. -

5. The total number of grants and/or loans distributed to licensed motor carriers,
including the dollar amounts of each grant and/or loan;
» The Port Authority provided material it believed was responsive to our
request; however, the Coalition is submitting a follow-up request at the end of
this letter. :

6. The total amount of money left in the program to date, as well as the total amount that
has been distributed in grants or loans;
= The Port Authority provided material it believed was responsive to our
request. The Coalition is still reviewing the documents it received.

7. The total number of trucks that have been purchased through the Truck Replacement
Program; :
= The Port Authority provided material it believed was responsive to our
request. The Coalition is still reviewing the documents it received.

8. The total number of trucks that have been scrapped as a result of the Truck
Replacement Program;
» The Port Authority provided material it believed was responsive to our
request. The Coalition is stiil reviewing the documents it received. '

9. Any and all correspondence between the Port Authority and the United States
Environmental Protection Agency related to or discussing the Truck Replacement
Program; ‘

= A follow-up request was submitted directly to the U.S. Environmental
Protection Agency on September 13, 2011, its response is currently pending.
» A follow-up request was submitted to the Port Authority on September 1,
2011, :

10. Any and all correspondence between the Port'Authority and the New Jersey
Department of Environmental Protection related to or discussing the Truck
Replacement Program;

» The Coalition has rescinded this request and will be submitting a follow-up
request directly to the New Jersey Department of Environmental Protection.

11. Any and all correspondence between the Port Authority and the New York
Department of Environmental Conservation related to or discussing the Truck

Replacement Program;
« The Coalition has rescinded this request and will be submitting a follow-up
request directly to the New York Department of Environmental Conservation.



12. A copy of all records requests received by the Port Authority that request records
pertaining to the Truck Replacement Program or the Drayage Truck Registry;
* The Port Authority responded to this request by noting that some of the
material responsive to this inquiry were exempt from disclosure pursuant to
exemption (2). The Coalition is submitting a follow-up request at the end of
this letter.

13. A copy of the list required to be kept by the Secretary of the Port Authority that
‘ details, by subject matter, all of the records in possession of the Port Authority (and its
subsidiary corporations);
* The Port Authority responded by providing the Coalition with a Subject
Classification Index dated, January 1989. The Coalition is submitting a
follow-up request at the end of this letter. -

14. 2010 Port Authority 2010 Drayage Truck Survey;
* The Port Authority provided material it believed was responsive to our
request. The Coalition is still reviewing the documents it received.

15. Current Clean Air Plan and Truck Ban and Replacement policy documents from the
PANYNJ;
» The Port Authority responded by merely referring the Coalition to its
website. The Coalition is submitting a follow-up request at the end of this
letter. ' :

We have been patient and compliant with the Port Authority since we first submitted
our request on May 9, 2011. However, the Port Authority’s actions and subsequent response
have not been in conformity with the procedures and standards set forth in its Freedom of
Information Policy and Procedure. This is not the first time the Port Authority has deviated
from its own policies and procedures by ultimately refusing to be responsive to those seeking
information through its Freedom of Information (“FOI”) process. David Mendoza of the
Puget Sound Sage has expressed his frustration with this particular Port Authority’s inability
to provide him with responsive documents for his most recent FOI request, Reference
Number 11957. 1t took over eight (8) months for Mr. Mendoza to receive his response from
the Port Authority. In the past, Mr. Mendoza has dealt with other Port Authorities throughout
the country including: the Port of Los Angeles, the Port of Long Beach, the Port of Seattle,
the South Carolina State Port Authority, and the Virginia Port Authority. Mr. Mendoza noted
that in dealing with all of these different Ports, the Port Authority of New York and New
Jersey was by far the most reluctant in providing him with the information he was entitled to
receive under its Freedom of Information Policy.

Pursuant to a resolution adopted by the Port Authority’s Board of Commissioners,
“the activities and decisions of the Port Authority {and its subsidiary corporations) are the
public’s business, and, therefore, the public should have access to the records of the Port
Authority (and its subsidiary corporations).” Furthermore “all records of the Port Authority



(and its subsidiary corporations), including records stored electromca.lly, such as on computer
tapes or disks, shall be made available for public inspection and/or copying.” This agency’s
failure to provide information that sufficiently addresses the requests made in Reference
Number 12337 is a violation of its by-laws. The Coalition, therefore, is re-submitting an
amended records request to the Port Authority. The Port Authority should be aware that the
Coalition plans to file an immediate appeal with the Port Authority’s General Counse! in the
event the Port Authority fails, for a second time, to be fully cooperative in providing an
adequate response to this request.

The Coalitions’ Amended Records Request

The Coalition hereby re-requests access to the following records pertaining to the
Truck Replacement Program for inspection and/or copying:

1. Any and all policies regarding eligibility for the Truck Replacement Program,
including the criteria used in determining the approval or denial of applications in
addition to risk assessments and loan determinations;

2. A copy of all applications that were either approved, declined, or deemed incomplete
under the Truck Replacement Program;

3. Names of all drivers approved under the Truck Replacement Program and copies of
their grant and/or loan agreements;

4. A copy of the grant and/or loan agreements distributed to independent owner-
operators and the names of the independent owner-operators;

5. A copy of the grant and/or loan agreements distributed to licensed motor carriers and
the names of the licensed motor carriers;

6. Current copies of any and all documents, including electronic documents, that detail,
by subject matter, all the records in possession of the Port Authority (and its
subsidiary corporations) which is required by Port Authority’s Policy and Procedure;
and

7. Briefing memorandums, notes, and staff documents that establish the current Clean
Air Plan and Truck Ban and Replacement policy from the PANYNJ.

The Coalition would also like a detailed explanation clarifying what specific part of our
previous request seeking “a copy of all record requests received by the Port Authority that
requests records pertaining to the Truck Replacement Program or the Drayage Truck
Registry” falls under exemption two (2) of its Freedom of Information Policy and Procedure.

Should the Secretary determine that any of the above requested records are exempt from
disclosure, the Coalition requests that the Secretary identify which of the eight categories of
exempted records in the Resolution applies to such requested records. Further, should the
Secretary determine that any of the above requests are so overly broad so as to make it
impracticable for the Secretary to identify such records, the Coalition requests that the
Secretary identify such requests so that the Coalition may work cooperatively with the Port
Authority to determine the records that the Coalition is seeking.



The Coalition would like to thank the Port Authority again for its attention to this follow-
up records request. All correspondence regarding this request should be directed to William
Schulte at (973) 424-1485 or by email at wschulte@easternenvironmental.org.

Sincerely, W

William J. Schulte, Esq.

cC: Governor Chris Christie
Governor Andrew Cuomo
Senator Frank Lautenberg
Daniel D. Duffy, FOI Administrator, Port Authority of New York and New Jersey
Chris Ward, Executive Director, Port Authority of New York and New Jersey
Darrell Buchbinder, General Counsel, Port Authority of New York and New Jersey
Amy Goldsmith, Chair, Coalition for Healthy Ports
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THE PORT AUTHORITY OF NY & NJ

Daniel D, Duffy
FO!I Administrator

December 14, 2011

Mr. William J. Schulte

Eastern Environmental Law Center
744 Broad Street

Suite 1525

Newarl, NJ 07102

Re: Freedom of Information Reference No. 12755
Dear Mr. Schulte:

This is a response to your October 21, 2011 request under The Port Authority of New York and
New Jersey’s Freedom of Information Policy (the “Policy”) for copies of various records
pertaining to the Port Authority’s Truck Replacement Program. ‘

Some material responsive to Item 1 of your request and available under the Policy was
previously provided to you in response to FOI Request # 12337. Additional material responsive
to Item 1 of your request and materials that are responsive to Item 7 of your request for,
“documents that establish the current Clean Air Plan and Truck Ban and Replacement policy”,
which consist of 9 pages, is enclosed for a photocopying fee of $2.25 (.50¢ per page). Payment
should be made in cash, certified check, company check or money order payable to “The Port
Authority of New York & New Jersey” and should be sent to my attention at 225 Park Avenue
South, 17" Floor, New York, NY 10003. Material responsive to Item 6 of your request was
previously provided in response to FOI Request # 12337,

Please be advised that the Policy provides that in the event a search for records requested
requires more than one-person hour, or in the event a search of computer records requires
programming that would take more than one-person hour, a fee will be charged. It is estimated
that it will take approximately 40 hours of staff time at a composite hourly rate of $66.87 for a
total of $2,674.74 to search for records that may be responsive to items 2, 3, 4 and 5 of your
request. An accounting of the actual time spent searching for the records will be maintained and
should it amount to less than the estimated hours, the unused portion of your payment will be
refunded to you. Accordingly, if it takes more than the estimated hours, you will be advised of
the additional fee.

225 Park Avenue South
New York, , NY 10003
T. 212 435 3642 F:2]2 435 7555



THE PORT AUTHORITY OF NY & NJ
Page 2 :

Mr. William J. Schulte
December 14, 2011

It is important to note that some or all of the documents or potions thereof, identified as being
responsive to your request may be exempt from disclosure in whole or in part pursuant to one or
more of the exemptions in the Policy. Additionally, there may be no records found that are
responsive to your request. After a search has been conducted, you will be notified in writing as
to the availability of documents under the Policy. At that time, you may schedule a mutually
convenient time for the review of the available documents at our office, or pay the applicable
photocopying fee (§.25 per page) for the material.

If you would like us to proceed with the search, payment of $2,674.74 must be received in
advance in the form of a certified check or money order made payable to “The Port Authority of
New York and New Jersey” and addressed to the undersigned at 225 Park Avenue South — 17"
Floor, New York, NY 10003.

If you wish to narrow your request, you may do so in writing to the undersigned. A narrowing of
your request may result in a reduced search fee.

Please refer to the above FOI Reference number in any future correspondence relating to your
request. ‘

Very truly yours,

Daniel D. Dufty

FOI Administrator



ACCIoN
USA

Lending. Supporting. Inspiring.

TRUCK PROGRAM BUSINESS GUARANTEE DOCUMENT LIST

- 2 business references

- List and biographies of Executive Management team, and list and positions of Board Directors
(if applicable)

- Proof of business existence (e.g., Articles of Incorporation, Schedule K-1)

- 2 most recent years audited, reviewed, or compiled statements (1ncome statement, balance
sheet, and cash flow statement)

- Capital structure page, or debt schedule, with principal & interest payments
- Visibility on revenue (list of contracts, etc.)
- List of debt covenants (if applicable)

- 1 year financial outlook (income statement, balance sheet, and cash flow statement).

ACCION USA - 113 East 23" Street, 7" Floor. New York, NY 10010
Phone: (212) 387-0377 Fax: (212) 387-0277  www.accionusa.ong


http://www.aeeionusa.org

The following documents will be required for financing with your “Personal
Guarantee”:

Financial Documents

- Last two years of personal tax returns

- Last three months of business bank statements
- Last three months of personal bank statements
- Home LL reference (if no mortgage)

- 2 personal references (these should be included on application)

Individual Information

- Two forms of identification (Commercial license & TWIC/SeaLink/SS card etc)

- Proof of home address (telephone or utility bill)

- Credit report supplement: proof of paid collections accounts, tax liens, etc.

- Copy of home mortgage note (if applicable)

- “LMC Letter” (this is the standard trucker base reference letter, it lists avg.- weekly and

monthly income)

Cosigner Documents (If required)

- Completed and signed cosigner credit application

- Cosigner’s last two pay stubs or tax returns for the past two years (if cosigner is a
business owner) '

- Two forms of identification (one must be a photo ID)

- (If cosigner is a trucker, ask for LMC letter or last 4 paystubs)
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PORT OF NEW YORK AND NEW JERSEY - PORT AUTHORITY TRUCK
REPLACEMENT PROGRAM - AMENDMENT

It was recommended that the Board amend the Truck Replacement Program authorized
by the Board at its meeting on July 23, 2009 (the Program) by expanding the eligibility of
drayage trucks that can be replaced under the Program to include those drayage trucks with
model year engines 2003 or older that frequently serve the Port of New York and New Jersey
(Port), to enable the Program to achieve its goals to improve air quality at the Port and in the
* surrounding communities.

At its meeting of July 23, 2009, the Board authorized the establishment of the Program to
effectuate the replacement of approximately 636 pre-1994 model drayage trucks that frequently
serve the Port with newer drayage trucks that were built in 2004 or later and have engines that
generate less emissions and have greater fuel efficiency. Under the Program, the Port Authority
is investing up to $28 million of operating funds to make payments to participating truck
dealerships for qualifying truck purchases. Upon receipt of a qualifying vehicle purchase
contract, the Port Authority provides payment to the dealer for the total vehicle purchase price.
The Port Authority then forwards documentation to the United States Environmental Protection
Agency (USEPA), which reimburses the Port Authority 25 percent of the vehicle purchase price
via a $7 million grant, and the remaining 75 percent is repaid to the Port Authority on a monthly
basis by the trucking company or individual owner/operator at an interest rate of 5.25 percent
over a five-year term. As part of that authorization, ACCION USA, Inc. (ACCION) was retained
to manage the Program funds, at a total estimated cost to the Port Authority of $2.7 million, and
Tetra Tech, Inc. (Tetra Tech) was retained to provide overall Program management, at a total
estimated cost of $2.1 million. To date, applications to replace 215 older trucks have been
submitted, and 74 trucks have been replaced.

At its meeting of February 24, 2011, the Board authorized the establishment of a
Supplemental Program to effectuate the replacement of approximately 126 drayage trucks
equipped with model year 1994-2003 engines that frequently visit the Port with drayage trucks
equipped with engines of model year 2007 or later that emit lower levels of pollutants and are
more fuel efficient. Under the Supplemental Program, a $1,577,149 USEPA grant is being used
to pay up to 25 percent of the cost to purchase a newer-model replacement truck, with the
remaining 75 percent of the cost to be provided by the Port Authority through an incentive
program, at a cost to the Port Authority of up to $4,731,447. The actual number of trucks to be
replaced under the Supplemental Program is contingent upon the actual purchase price of the
newer trucks, up to a total cost of $6.3 million. That authorization also included the award of
contracts to ACCION to manage the Supplemental Program funds and to Tetra Tech to provide
overall program management, at a total estimated cost to the Port Authority of $362,600 and
$472,500, respectively. :

Pursuant to the Rules and Regulations of the Marine Terminal Tariff-Federal Maritime
Commission Schedule No. PA-10, effective January 1, 2011, drayage trucks with pre-1994
model year engines are no longer permitted to service the Port Authority’s marine terminal
facilities. Additionally, drayage trucks with engines that fail to meet or exceed 2007 model year
on-road USEPA heavy-duty diesel-fueled emission standards will be denied access to the Port
Authority’s marine terminal facilities, effective January 1, 2017.
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The estimated number of trucks to be replaced under the Program was based upon the
results of a Drayage Truck Characterization Survey conducted in August 2008, which indicated
that approximately 709 drayage trucks built prior to 1994 frequently serviced the Port at that
time. However, due to a decline in the number of pre-1994 model year drayage trucks, the full
amount of the authorized Port Authority and USEPA funding cannot be expended under the
existing Program parameters, and only 36 percent of the anticipated emission reductions could be
achieved. In addition, the USEPA requires that all funding under the Program be committed by
September 30, 2011. In light of these issues, staff received approval from the USEPA to revise
the work plan for the Program grant to expand the eligibility requirements to include drayage
trucks with engines of model year 2003 or earlier, to enable to the Program to achieve its original
goals. All other parameters of the Program would remain in effect.

Pursuant to the foregoing report, the Board adopted the following resolution, with
Commissioners Bauer, Coscia, Holmes, Moerdler, Pocino, Samson, Sartor, Silverman and
Steiner voting in favor. General Counsel confirmed that sufficient affirmative votes were cast
for the action to be taken, a quorum of the Board being present.

RESOLVED, that the Port Authority’s Truck Replacement Program, as
authorized by the Board at its meeting of July 23, 2009, be and it hereby is amended,
substantially in accordance with the terms outlined to the Board.
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PORT OF NEW YORK AND NEW JERSEY - SUPPLEMENTAL PORT AUTHORITY
TRUCK REPLACEMENT PROGRAM

It was recommended that the Board authorize a supplement to the truck replacement
program (the Program) to effectuate the replacement of approximately 126 drayage trucks
equipped with model year 1994 through 2003 engines that frequently serve the Port of New York
and New Jersey (Port) with drayage trucks equipped with engines built in model year 2007 or
later that generate less emissions and have greater fuel efficiency, generally as set forth below.

In August 2008, the Port Authority performed a Drayage Truck Characterization Survey
(Survey) that evaluated the profiles of drayage trucks visiting the Port's marine terminal
facilities, The Survey estimated that approximately 700 drayage trucks built prior to 1994
service the Port's marine terminal facilities five or more times per week, and that approximately
two-thirds of the drivers are independent owner/operators, while the remainder drive trucks
owned by another entity.

In November 2008, the Board adopted a Statement of Principles for Improving Air
Quality at the Port that reaffirmed its support of the Port Authority’s continuing sustainability
initiatives to reduce Port-related emissions of particulate matter, nitrogen oxides, and sulfur
dioxides by three percent and greenhouse gases by five percent on an annual basis, with the goal
of achieving 80 percent reduction in greenhouse gas emissions from 2006 levels by 2050.

In furtherance of these efforts, a Regional Truck Emission Reduction Program initiative
was identified, which contains several components to reduce emissions from trucks serving the
Port, one of which is the Program.

At its meeting of July 23, 2009, the Board authorized the establishment of the Program to
effectuate the replacement of approximately 636 pre-1994 model drayage trucks that frequently
serve the Port with newer drayage trucks that were built in 2004 or later and have engines that
generate less emissions and have greater fuel efficiency. Under the Program, the Port Authority
is investing up to $28 million of operating funds to make payments to participating truck
dealerships for qualifying truck purchases. Upon receipt of a qualifying vehicle purchase
contract, the Port Authority provides payment to the dealer for the total vehicle purchase price.
The Port Authority then forwards documentation to the United States Environmental Protection
Agency (USEPA), which reimburses the Port Authority 25 percent of the vehicle purchase price,
and the remaining 75 percent is repaid to the Port Authority on a monthly basis by the trucking
company or individual owner/operator, at an interest rate of 5.25 percent over a five-year period.
As part of that authorization, ACCION USA, Inc. (ACCION) was retained to manage the
Program funds, at a total estimated cost to the Port Authority of $2.7 million, and Tetra Tech,
Inc. (Tetra Tech) was retained to provide overall Program management, at a total estimated cost
of $2.1 million. To date, applications to replace 201 older trucks have been submitted, and 53
trucks have been replaced. .

In December 2010, a subsequent Drayage Truck Characterization Survey was performed,
which estimated that approximately 3,990 drayage trucks of mode! years between 1994 and
2003, and approximately 231 drayage trucks of model years 1993 or older, now service the Port's
marine terminal facilities three or more times per week. Pursuant to the Rules and Regulations
of the Marine Terminal Tariff — Federal Maritime Commission Schedule No. PA-10, effective
January 1, 2011, Class 8 drayage trucks (vehicles with a design-loaded weight greater than



(Board — 2/24/11) 51

33,000 pounds) with pre-1994 model year engines are no longer permitted to service the Port
Authority’s marine terminatl facilities. Additionally, Class 8 drayage trucks with engines that fail
to meet or exceed 2007 model year on-road federal USEPA heavy-duty diesel-fueled emission
standards will be denied access to our marine terminal facilities, effective January 1, 2017.

Under the proposed supplement, the Port Authority would invest up to an additional
$4,731,447 of operating funds in the Program to provide for the replacement of approximately
126 drayage trucks with newer-model trucks. The actual number of trucks to be replaced under
the supplement to the Program would be contingent upon the actual purchase price of the newer
trucks, up to a total cost of approximately $6.3 million (including $1,577,149 to be provided by a
grant from the USEPA). The administration of the supplemental Program would be consistent
with that of the existing Program, as outlined above. In addition, under the supplemental
Program the USEPA would continue to reimburse the Port Authority 25 percent of the vehicle
purchase price, and the remaining 75 percent of the purchase price would continue to be repaid
by the trucking company or individual owner/operator to the Port Authority, at an interest rate of
5.25 percent over a five-year term, under agreements to be entered into with the Port Authority.

ACCION would manage the supplemental Program funds, at a total estimated cost to the
Port Authority of $362,600. Tetra Tech would serve as the administrator for the supplemental
Program, at a total estimated cost to the Port Authority of $472,500.

Pursuant to the foregoing report, the following resolution was adopted with
Commissioners Bauer, Coscia, Grayson, Holmes, Moerdler, Pocino, Samson, Sartor, Silverman
and Steiner voting in favor; none against:

RESOLVED, that the Port Authority’s Supplemental Truck Replacement
Program (Supplemental Program), substantially in accordance with the terms outlined
to the Board, be and it hereby is established and authorized; and it is further

RESOLVED, that, in addition to those instruments in which Port Authority
operating funds may now be invested, the Executive Director be and he hereby is
authorized, for and on behalf of the Port Authority, to invest Port Authority operating
funds in the Supplemental Program, substantially in accordance with the terms
outlined to the Board; and it is further

RESOLVED, that the Executive Director be and he hereby is authorized,
for and on behalf of the Port Authority, to enter into agreements with ACCION USA,
Inc. and Tetra Tech, Inc. in connection with the management and administration of
the Supplemental Program, substantially in accordance with the terms outlined to the
Board; and it is further

RESOLVED, that the Executive Director be and he hereby is authorized,
for and on behalf of the Port Authority, to take any and all action to effectuate the
foregoing, including the execution of contracts, agreements and other documents,
together with amendments and supplements thereof, or amendments and supplements
to existing contracts, agreements and other documents, and to take action in
accordance with the terms of such contracts, agreements and documents, as may be
necessary in connection therewith; and it is further
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RESOLVED, that the form of all contracts, agreements and documents in
connection with the foregoing shall be subject to the approval of General Counsel or
his authorized representatwe
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PORT OF NEW YORK AND NEW JERSEY - PORT AUTHORITY TRUCK
REPLACEMENT PROGRAM

It was recommended that the Board establish and authorize a truck replacement program
to effectuate the replacement of approximately 636 pre-1994 model drayage trucks that
frequently serve the Port of New York and New Jersey (Port) with drayage trucks that were built
in 2004 or later and have engines that generate less emissions and have greater fuel efficiency,
generally as set forth below (the Program).

In August 2008, the Port Authority performed a Drayage Truck Characterization Survey
(Survey)} that evaluated the profiles of drayage trucks visiting the Port’s marine terminal
facilities. The Survey estimated that approximately 700 drayage trucks built prior to 1994
service the Port’s marine terminal facilities five or more times per week. The survey also found
that approximately two-thirds of the drivers are independent owner/operators, while the
remainder drive trucks owned by another entity.

In November 2008, the Board adopted a Statement of Principles for Improving Air
Quality at the Port of New York and New Jersey that reaffirmed its support of the Port
Authority’s continuing sustainability initiatives to reduce Port-related emissions of particulate
matter, nitrogen oxides, and sulfur dioxides by three percent and greenhouse gases (GHG) by
five percent on an annual basis, with the goal of achieving 80-percent reduction in GHG
emissions from 2006 levels by 2050.

In furtherance of these efforts, a Regional Truck Emission Reduction Program initiative
was identified, which contains several components to reduce emissions from trucks serving the
Port. One of those components is the Program.

Drayage trucks, especially those owned and operated by individual owner/operators, play
an important role in the Port's goods movement system, and are a necessary and critical part of
the Port's operations and the regional economy. However, diesel emissions from trucks are
believed to have an adverse effect on human health. The replacement of certain older pre-1994
model year drayage trucks that frequently utilize the Port through the Program is a critical
component of the Regional Truck Emission Reduction Program.

The United States Environmental Protection Agency (USEPA) recently dnnounced the
award to the Port Authority of an American Recovery and Reinvestment Act — National Clean
Diesel Funding Assistance Program Grant (Grant}, in an amount up to $7 million, toward the
implementation of the Program.

The Port Authority would invest up to $28 million of operating funds in the Program to
make payments to participating truck dealerships for qualifying truck purchasers. Upon receipt -
of a vehicle purchase contract, the Port Authority would provide payment to the dealer for the
total vehicle purchase price. The Port Authority would forward purchase documentation to the
USEPA, which would reimburse the Port Authority 25 percent of the vehicle purchase price,
with the remaining 75 percent of the purchase price to be repaid by the trucking company or
individual ownet/operator to the Port Authority at an interest rate of 5.25 percent over a five-year
term, under agreements to be entered into with the Port Authority. ACCION USA, Inc.
(ACCION) would manage the Program funds, at a total estimated cost to the Port Authority of



{Board ~ 7/23/09) 178

$2.7 million. ACCION also would serve as the Port Authority’s collection agent under the
agreements with the trucking companies or individual owners/operators, and take enforcement
actions, including repossession of the truck, as appropriate, in the event of payment defaults.
Tetra Tech, Inc. (Tetra Tech), which would be partnering with Gladstein, Neandross and
Associates, and TIAX LLC, would be responsible for overall Program management and would
monitor compliance of the new vehicles with Grant requirements, and provide required reports,
at a total estimated cost of $2.1 million. Tetra Tech also would canvass and brief regional truck

-dealerships on the requirements to participate in the Program. Both Tetra Tech and ACCION

would conduct outreach and education on the Program to truck owners serving the Port.

Pursuant to the foregoing report, the following resolution was adopted with
Commissioners Bauer, Chasanoff, Coscia, Holmes, Pocino, Sartor, Silverman and Steiner voting
in favor; none against:

RESOLVED, that the Port Authority’s Truck Replacement Program
(Program), substantially in accordance with the terms outlined to the Board, be and it
hereby is established and authorized; and it is further

RESOLVED, that, in addition to those instruments in which Port Authority
operating funds may now be invested, the Executive Director be and he hereby is
authorized, for and on behalf of the Port Authority, to invest Port Authority operating
funds in the Program, substantially in accordance with the terms outlined to the

" Board; and it is further

RESOLVED, that the Executive Director be and he hereby is authorized,
for and on behalf of the Port Authority, in connection with the Program, to enter into
agreements with ACCION USA, Inc. and Tetra Tech, Inc., substantially in
accordance with the terms outlined to the Board; and it is further

RESOLVED, that the Executive Director be and he hereby is authorized,
for and on behalf of the Port Authority, to take any and all action necessary to
effectuate the foregoing, including the execution of agreements, contracts and other
documents to facilitate such action, together with amendments and supplements
thereof, including amendments and supplements to existing agreements, and to take
action in accordance with the terms of such agreements, contracts and other
documents, as may be necessary in connection therewith; and it is further

RESOLVED, that the form of all agreements and other documents in
connection with the foregoing shall be subject to the approval of General Counsel or
his authorized representative.
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Januagy 11, 2012

Via C'c_rtifimi Mail. Réturn Receipt Requested
(OMTice of the General Counsel

Port Authority of New York and New Jerse

225 Purk Avenue South

New York, NY 16003

RI:  APPEAL OF DENIAL OF ACCESS TO RECORDS REQUESTED -
' RT‘OUESTS #1"3‘%7 12596, und 12755 :

To the Port Authorl?nym@:i’:ﬂ Counsel:

The Fastern Bnvironmental Law Center ("‘EELl{:”} respectiully wrifcs on behalf of the
Coai.itit;n for Hcaithy Ports (“the Coalition™) to file this am;e_al_ regarding the Cuaﬂition”s requests
for ateess to public records from the Port Authorm of New York and New Jersey (“Lhe Port
Authority™). We have been paticnt over the cowrse of the last nine months in our

correspondence with the Port Authority's Freedom of Information {“FOI) Administrator.

- Unfortunately, at this juncturs we have been left with no choice but to file this appeal,

As detailed below, the FOI Administrator hus chronically disregarded the grocedural

‘deadlines in the Port Authority’s FOT Policy and Procedure “has inproperly used cxemplions to
v ’ p P v’ 1

shield publie records from disclosure, and has unlawfuily dened the Coalition accsss to puhlic

records that are cwrently in the Port Aothority’s possession. Pursuant 1o-the Port Authority’s

FOI Policy and Procedure, “[aloy person who is denied access 1o a record of the Port Authority
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(or its subsi&ia_ry cofpuraﬁons) or who is-dezied copies of such a record may, within thitty (30)
business days from such a denial, file en zppeal with the Pont Authoﬁfy’s General Counsel” As
the General Counnsel witl see, EELC attempred on nuzmerous occasions 1o remind the FOI
Admigistrator of its dugy to timely and meapingfolly respond to Lhe Cmﬁiiion"g requests I‘m:
recozds. Atthis .point however, we must conclude that the Port Authotity Is not currcﬁﬂy living
up 1o its commitment to trapsparency in the conduct of the ﬁub]ic's business. ‘Thus, the Coalition

bereby submits this appeal to the Geperal Covnsel of the Port Authority,

More specifically, the ELLC alleges as foliows:

HISTORY OF DOCUMENTS REQUESTS

REQUEST # 12337

On May 8, 2011, the EELC submittzd & written FOT request to the Port Authority

l'"rcr;:dom of Information Administrator ("FO! Administrator™) zequesting records relating
10 the Porl Authorily s Truck Replacement Program. {Attached hersto as “Exhibit A™).
On J\'EB.'}" 18, ?.'él i, the FOI Administeator notificd EELC by fetier that the Port A.{.lthority
was in receipt of its May 10% FOI roGuest. {f;.uached herztn as “Exhibit BY) !r.l- its letter,
the Port :\uﬁwrit}' assigned this request an internal refcreﬁcc gaum’a&r #12337.

The FOI Administratar [aled to grant or deny access to' the records requested, and éiso
failed o pm’x-:ide the CELC with a daz;a within lwenty (20) business days from the initial
response on which the ‘mquesi‘ would-be granted or denied. -

Pursuant to the Port z‘\uthOﬁ-‘.y‘s FOI Pelicy and Procedure, the Port Authority was under
an obligalion to respond to the ERLC s request within twenty business days of its May
18™ response, or Ju:w;: 7, 2011, N

The FOI Administeator failed to provide BELC with u response oy June 7,2011.
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On June §, 2011, the EELC submitted a follow-up letter to th.-e FOL Adrrﬁ;zistramr
in't;m‘nﬁng it that it was in violation of its owa FOI Policy and Procedure. (Altached
heretlo as “Exhibit C;’). ‘

On June 10, 2011, the FOI Administeator replicd by 'letter to inform the ERLC that it
anticipated i€ would make a determination by Tuly 15, 2011, (Altached heret;n i
“Exhibit D™),

Again, the FOI Administretor feiled 10 provide a response by July 15, 2011

On July 20, 2011, the EELC sub;niétul:d yet anothier follow-up lesier to the Port Authority,

painting out its fatluze to respond in ¢ timely fashion. (Attached bereto as "‘éxhibit E™.
On July 29, 201 1, more thap two months after the ini't-ial request, the FOU Administrator
providud the ERLC with a fetter explaining that the ¥OI Acih!ﬁnisua‘ior‘had located
certain records responsive to EELC s request, certain »econds that were exempt from
EELC’s requesi, and that the loculion of othe; responsive records would require a search
by siafl and would vest an estimated $2,959.27. {Anached hereto as “Elv-ch[bit 7.

On August 12, 2011, the EELC provided Pori Auzhority with a check in the amount of
£52.75 in order to obiain .thc 211 pages of zlizgadly regponsive records that the FOE
Administrator hud located.

On August 22, 2011, more than thréc months after the initial request, the FOT
Administralor provided the EELC, via mail, with the documents 1t believed were
respansive to fterms 2, 3, 4, 5, &, 7.8, 12, 13, and 14 of its May 10™ request. (Atiached

hereto &s “Exhibit G™).'

' Please note, the EELC did not repreduce, ay an exhibit, the entire 176 peges of the Subject
(‘ldfaricamn Index provided by the Port Authornty.
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EELC has reason o believe that the Port Authority is in possession of additionat records
1'es.pons§‘fc 1w ILs request that were not provided, Moreover, some of the records
provided were not responsive 1o ENLC s request. These issues are d.c.ah with in more
detail below.

REQUEST & 12590

- Ca September, 1, 2011, the EELC submilted an additional TOI Request to supplement
its May 10, 2011 reousst. Specitically, due to the estimated cost quoted by the FOI
Administrator in response to Items 9, {0., and 11 of Request #12337, EELC sought 1o
narrew ity request in order to reduee the amonnt of time it would require staff to Jocate
responsive records. {attached hereto as Exhibit “H™)

On September 12, éﬂl 1, the FOI Administrator notified the BTILC by letter that the Port
Authority was in receipt of its September * FOT request and assigned this lrequest ar
internal reference nunber #12360, (Attacht‘;d hereto as “Exhibit *1) The IOl

_ Administrator informed the EELC that EELC “will be advised in writing within QO
business days of the approkimate date wher we expect to complete the proces‘sing of
vour request.”” This ¢onirwvenes Pori Authority's FOl Policy ana Procedwre, which
requizes the FOT Administrator to provide a date that is within twenty business days of
the initial response vn which the request will be granted or deniad.

On Qctober 11, 2011, more than a manth afler ERLC's request, the FOI Administrator
notified the EELC by letter thal the Port Authority anticipated that a determization
regarding request_#l?:Sﬁ’O would be made by November 11, 2011, (Attached hereto as
| "Bxhibit 17).

Again, the FOL Administrator failed to provide a determination by November 11, 2011,
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Instead, an November 14, 201 !:. I:hc 1*ort Authority nondlied the EELC by letier that a
determination would be made ob November 21, 2011, {Atiachﬂed hereto as “Exhibit £).
Yet égai:a, tﬁs FOI Atimi:1istraﬁ>r failed t:é) provide a determination by November 21,
2011. |

As i rr:sul{., on Novembér 23, 2011, the EELC followed up once more with the Port
Authority and submitted a letter to the FOL Administrator informing him that the Port
Authority was in viotaiion of its own By-laws and Freedom of Information Policy and
Procedure due to the uniimely responses of hoth Request #12590 and Reguest #12755.
The EELC ziso zuivisedl fhe POI Administrater of its intent to file a formal complaint in
the event it did not receive a wiitten réspun.se on or before December 2, 2017 eithor
granting or denying access to the records reguested in both Request #12590 and Request
12755 [Atlached hereio as “Exhibit 1),

Ou December 14, 2011, three and a half morﬁhé after the iiﬁti&l request, the FOL

~ Adminisirator provided the EELC with a single decument it believed way responsive 10
EELC’s Septem&cr 1, 2011 request. {Attached hereto as “Tixhibit M™).

By virtuc of a sinilar FOLA request mada to the United States Environmental Pratection
Agency . or correspondence between Port Authority and the BPA.pmaining to tie Truck
Replacement. Program, EELC has rcasoﬁ 10 believe that additional responsive records are
in the Port Autharity’s possession and were not provided b_v’Lhe FOI Admiristrator.
These issues will be deult with in more delail below.

REQUEST # 12738

On Cctober 21, 2011, the EELC sent the FO! Administrator a lettar and FOI request

subsequent lo EELC’s receipt of the matesials sent in response to its May 10" request.
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(Attached herets as “Fxhibit N™), This letter sought (0 z;dnlrcss the Inadequacics found in
the Porl Authorily’s response ta Request-ri}}2337 and tor re-request information-EELC
beiieved the Port Authority failed to adequately revpond 1o.

On Novembper 2, 2011, the FOI Administretor acknnwledge;d the receipt of EELC's
follow-up letter and follow-up FOT request and assigned this request an internal
refarence number #12735, (Altached hereto as “Exhibit ™). The FOI Adminisirator
informed TET.C tﬂa% it ";a—‘ill be advised in writing within 2{5 business days of the
approXimate date when we expect to complete the processing of your request.” As
explainad ahove, this contravenes Pert .':'s.uﬂ‘lOI.'ily’S FOI Policy and Procedurs, which
requires the FOT Administrator to provide a date, within ﬁ*iextty days of the initial
response, on which the r{:quc::t.‘.‘.'ﬂi be granted or denicd,

Neverthelsss, the FOI Administrator failed yet agsin 1o provide a response in writing,
wiihén'nvemy business days, or November 30, 2011.

On November 23, 2011, the EELC submitted a letter to the FOI Adniinistrator informing
him that the Port Asthority was in violation of its own By-luws and Freedom of
Information: Policy and Procedure duge to the untimely responses of both Request #12390
and Request #12735. The BELC also advised the FOI Admigistator of its intemt 1o file
a formul complaint in the event it did not reeeive a written response on or before
December 2, 20.1 1 cither gran‘ting or denying aceess to.the records requesicd in both
Requesl #12590 and Request #12735. (see Exbibit L)

Completely disregarding the aforementioned letter, on D.ecembcr 5, 2011, the Port

Authority notified the RELC by leter that it anticipated making a determingtion as (o the
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ava'i}abiiit}* of the records responsive 1o EELC’ s request on o gbout January 16, 2012
(Atteched hereto as “Exaibii P*).

On December 14, 2011, the Port AthL;l’ii}’ provided the EELC with & bricf explanation
summurizing the materia) it believed was responsive and/or exempt from disclosure,
(Attached hereto as “Exhibit Q) In this same letier, the Port Amhrar;ly explained that it
hed locaed a total of nine pages of responsive docr;mems, that other responsive:
document were previously provided in responsc to request #12337, and that the locstion
of other responsive records would require a scarch by stafl and would cost an cstimared
$2,674.74. |

Again, procedural vielations aside, 11ELC has reason to believe that the FOT
Admugistrator has r"g‘;ied to provide and adequate respunse to Reguest #12755. These

1ssues will be discussed in more detail helow.

NATURE OF THE RESPONSES RECEIVED

REQUEST #12337

+  The FOI Administzator’s response 1o several Items of Request #12337 is cl'.earl}-'
insufticient and inadequats. |

*  Tor cxample, item 1 of Request #12337 requested from the i’(;rt Authority “any and
all pglicies regarding eligibility for the Truck Replacement Programm..” Rather than
providing the BELC wita respansive material, the FOl }’\ dministrater merely referred
the EELC to its website, which provides a very pasic overview of eligibility
requirements for the Truck Replacement Program. See

bipy/iwww panvni, gov/iruckers-resources/ruck-replacement. itmd,
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http://www,nanvn;.aov/tn.ic.kers-re.5oarce.s%5e''truck-reDlacement.httnl

The Porl Auihority can aot - ‘a]isﬁcejll;v expect the interested public o beﬁevc thal
the antirety of Port Authority’s policies regarriing eligibility for the Track
Replacement Progzam sre contained on this websiie.
Indeed, upoen being presented with a second reguest for records responsive 1o Item 1
of Request #12337, the FOI Administrator provided 2 pages of docummcerts ostensibly
periaining o the Port Authority's policies rﬁgardmg‘ eligibility for t‘sle"E‘ruL; :
Replacemeni Progratn, (s{«’e Exhibil ), These documenss will be discussed in more
‘detail beldw in the section regarding Request #12755. Hosvever, the fact that i took
& second request for the FOI Administrator to providé public records responsive 10
quzxest #12337 leads BELC 1o believe that the Port Authority is in possession eI:
addizional resﬁonsiv.é records {o which it has urila‘.\'ﬁllly'd'cniad 8CLeSS,
Similarly, the FOI Administralor’s initial response to tem 13 of Request #12337 iy
insufficient ﬂnﬂ inadequate. Assuch the Coalifion 1"1215‘3'&;5501:1 to baleve that the FOI
Administrator has still not provided the docurnenis in Pert Authority’s posgeséioa
that.are responsive to (bis request. | |
Specifically, the Coslition requested. %‘{c} u;feni Cieanl Air Pian and Truck Ban and
Replacement policy documents from PANYNILY (see Exhii:‘-it Al d
Again, the FOI A.dmini:siramr; cather thas providing documents résponsive to this
reduiest, merely referred fo 1b§ Port Authority wabs;i’t;:‘ {see Exhibii T).
EELC submiited a follow-up :uquést for r-ewrds'pertaiming to the Clean Air Flan and
Truck Bag and Replacemant polic;g. (see -lixhibil Nj. ‘Spe;ﬁﬁcall}', EELC requested
* briefing memorandurs, poles and st;si‘f documen:sﬂzé: eaiablish the currem Clean

Adr Plan and Truck Ban and Replacemert Policy from the PANYNIY (Jd). The
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FOI Administrator ;llE{!; avent Uy provide 7 pages of _osl‘cn.sibw TESpONSive
documents that will be addressed in the discussion below regarding Requestl #12753.
r’;gain, the fact shat it fock a second reques! for the FOT Administrator to provide
public records responsivc.to Reguest #12337 leads E ELé to believe that the Port
Authority Is in passession of additionat resyonsi;.-‘e{ recards to which it has unlaw;fuliy
dénied zccess.
The FOL Administrator also seems to he:ve refused to disclose certain records by
improperly depending upon exemptions in the Port Authority’s FOI Policy and
Procedurs, Speciﬁcaliy, in Rﬁ:que.sl #12337 EELC requested “a copy of all rocords
requests recelved by the Port Authority that requests records pertaining to the Truck
Eeplacement Program or the Drayage Truck Reglstry.” (see Exh.ibil Al
The FOT Administrator respendad: “Seme material responsive 1o Jtem 12 of your
‘reguest is exempt fom disclosure pursuant to exempiion (2. (see Exhibit ). As
the Ganeral Counsel is aware, the sece d e;\‘emprii}n in Port Authority” s ¥OT Policy
and Procedure states that public access may be denied as 1o records which, “if
diselosed, would constitute an unwarranted irltwsinm of personal privacy of an
individual or individuals (including personnel, medical or disciplinary records and
any lists of pames and addresses o be"u:;e.d for profit or financiat gain.”
Under both OPRA end FOILL, records requests themselves are public recérds, and are
net exempt fram disclosure under a privacy exempton. (See N.J.S.A. §47:1A-A o
seg & Pub. O 1., Art. &, §é3 84-80). Thus, tae FOI Adminisirator impreperly

denled aceess to these records.
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Morgaver, FELC roquested an explanation trom the FOI Administrator as to what
specific parts of this particntar request fell under the second exemption (o the Port
Authority’s FOI Policy and Procedurs, (see Exhibiz Nj.

Since the FOI Adniiistrator ignored this request, EET.C has no way of evaliating
the reasoning behind the FOI Acimjnjsh’ator‘s denial of secess w these public

records.

In Tem 13 of Request #12337 EBLC requesied “a copy of the list requircd to be kept
b}" the Secretary of thé Port Authority that details, by subjest marter, all of the
records in pessession of the Port Authority (and its subsidiary corporations).” (see
Ixhibit A},

In résgmuse t this particular request, the FOI Administrator provided a hooklet titled

“Subject Classification Inﬂlcx.;’ The Index provided to EEL.C ﬁas.!asz updated in

Tamaary of 1'989, or 22 years ago. |

Asg a follow-up, on Octaber 21, 2011 EELC reguested “currens copies of any and ali

documeants, including efectrénfc. dacuments, ﬁmf detatl, b» stubject matter, 4l the
ceords in possession of the Port Authority (and its S.ubsidiary corporations), which is

reguired by Porl Authority’s Policy and Procedurs.” {see Exhibjt N

Rather than providing responsive records, the FOI Administrator merely stated that
the records previously provided in response to fhis request were sufficient. (see
Dxhibit O,

REOQUEST #12590

On September 1, 2011, EELC submitted a request elecironically for “any and all

correspondence between the Port Authority and the United States Enviroamental
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Protectios Agcney related to or d_'iscussing the Truck Replacement Program from January
2008 1o Match 2009.% (see xhibir H),

As stated above, three and a balf moiths after EELC submitted this request to the FOT
Administrator, the FGI .ﬂ;&dmé nistrator produced a single dé'cumc,;u that it helieved was
respopsive to this request, (se¢ Txhibit M), This document consisted of & single cinail
ICSSige.

As stated above, ETLC has resson to believe that the Part Authority is in possession of
additional records that are responstve (o this request and are not exempt §rom disclosure

under the Porl Anthority’s FOI Policy and Frocedure,

 REQUEST 812755
Or October 21, 2011 EELC submitted a records request to supplerent Request #12337.
FELC balieves that the FOT P’tdmil'l;lf{tl‘ﬂtOI' has unlzedully ds::?ied -f;lC-C‘CS"S to these pu’n]if::
yecords.
Specifically, EELC reguested “any and ali policies regarding eligivility for the Truck
Replacement Pl'og':rmn, including the criteria used in determining the approval or denial
of applications in addition lo risk assessments and loan determinations,” (see Exhibit W),
The FOT Adminisivator provided a-mere 2 pages of documents that appear o ha g list of
documents requirgd from applicents Tor truck replacement loans. (see Exhibit Q).
Putting aside the issue of wheier the tecords provided by the FOl Admisistrator are
actunlly responsive to this request, the fact that it took a second request for the FOI

- Administrator to provide public records responsive Lo Request #2337 leads EELC w0
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believe that the Port Authority is i possession of additional rcsponéivc records to which
it has unlawfully denied access. |

As discussed above in reference 1o Request #12337, FELC also requcste& “uurrent copies
af any und all documents, including clestronic docurnents. that detadl, by subject matier,
all the records in possession of the Tort Authority (end i1g subsidinry carporations) which
ave required by the Port Authority’s Policy and Procedure.” [n TESpOLSE to this
supplemental request, the FOI Admimstrator merely stated that material responsive Lo
this request was previously provided. |

* The materia) provided ip response to this raquest was a “Subject Classificasion Index,”
last updazed in 1989, Thus, BELC beligves thal the 'O Administrator has unlasdully
denied access to records responsive to this request.

EEI.C alse requested “briefing meirorandums, notes and staff docwmsnis that establish
ihe current Ci.can Air Plag and Truck Ban and Keplacement policy from the PANYNIY
(see Exhibit N,

In response 1o this request, the FOI Administrater only provided three resuluiions
ado;nuﬂ by the Pors Autherity Board of Commissioners, dated July 23, 2009, Febroary
24,2011, and May 25, 2611, respeclively. As the General Counsgl! is awarg, these
resolutions are already available to the public on the Port Authority’s websile, See

bt fiwsew. panyni.covicorporate-izformation/board-information.himl.

As such, BELC believes that the FOT Administrator has unlawfidly denled access to
records responsive to this raquest. I such records do exdst and the FOI Administeator
believes that they arc exempt trom disclosure, the FOI Administrator should so state and

give the reasons as 1o why they are exempt.
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- THE FOT ADMINISTRATOR'S FAILURE TO .COi\‘II’LY WITH PORT
AUTHORITY FQI POLICY AND PROCEDURE

As demopsirated above, the Port AuthoriL}*’s FOU Administrator has adopted a patern of
iajting to- comply with the procediural and snbstzintivc requirements of the Port Authority’s FOI
Policy and Pracedure, the Port Authoriiy’s By—Lax}rs,'-zmd New Jersey’s Open Public Records
Act, N.JLS.AL §4T:1A-1 et seq., and New York's Freedom of Inform atiou: Laswy, Publ iL:_ Officers
Law, Art: 6, §§ 84-50. The FOI Adminjstrator has simply ignored every single deadline for
responding to our requests, imoroperly uiilized exemptions to shield public records from
disclosure, and has otherwise depied adoess 1o .n':cgrds that are public and arge in possession of the
Port Authority. Moreover, this experience is not limited to EGLC’s attempt 1o acqguire public
records,

"This Is especially troubling in Hgat of the fact that in adepting its current FOL Policy and
Procedure, Lhe Cor.nmission:e:rs of the Port Aﬁrhorit‘y of New York and New Jersey expressed
their “continuing comamiiment to trensparency in (he eondust of the public’s bus:‘lness, s0 that the
Port Authority und 118 cmplovees ma}'l hold the reepect and confidence of the people of the States
of New- York and New Jersey.” (see Port Authority FOI Policy and Procedure, dated November
20,2008). Owr course of dealing with the FO! Admipistrator has demonstrated that the Port
Authorty is not living up tw that commitment. Trstead, the Port Authorily seems intent to
withhold information from the public-by improperly using exemptions, delay tactics, and by
simply not disclesing records that are in fact in its possession.

Tor the'-fnregaing reasons, EELC keraby requests a determination from the General

Counsel of the Port Authority that the FOL Administrator is in vinlation of the Port Autherity’s
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FOI Policy and Procedure dug to its fallure to'comply with procedural deadlings end its improper

denial of aceess to resporsive Tecords that are in the possession of the Port Authority.

EELC also hereby rcquests an on-gite meel.ing with the General Couusr:i {or the Gensral
Counse!’s designec) and the FOT Adm zmsimtor (or the FOI Aduministrator’s designee) i order to 1
discuss TELC s request for access to public records in an effort to reach a resolution of thw ;
issues. Itis our hape thal the Port Authority is ruly committed (o tradspazeacy in the conduct of {
the public's business, and that the Geners] Counsel and FOI Adpinisirator will therefore be '
willing to make 2 good-faith atzempt at I‘Qa.iching am uilua}}y agreeable resolution.

We very much look forward to "et.ewmo" the General Counsel’s response to the matters ;
outlingd above, Should the General Counssl have any specific questons, please feel free o

conlact Williem Sc h'.ht‘: at wichulle@eastemenvironmental.org or {573) 424-1485.

Sincercly

AT

William 1. Schulie, Esq.

[ P P

cc:  Governor Chris Chirstie (w/o enclosures) 5
Governor Andrew Cuomo (w/o enclosures)
Senator Frank Lautenberg (w/o eaclosures) . .
Scnator Rebert Menendez (w/o onclosures) :
Judith Enck, Regional Admmwﬁa or, United Siatcs annanmcntul ’Pw!utxon Accnw ‘ ;
{wio encioxur"sj
[isa Garcia, Associate Assistant Adianistrator for Envivonmeneal Justice, Tnited States |
Eavironmenial Frotection Agency (w/o enclosures) _ ‘
Daniel Dufly, FOI Administrater, Porl Authority of Nes Ymk and Nﬂ-w Jersey {wio "
enclosures) ;
Putrick . Fove, Execusive Director, Port Authority of New York and New Jersey (w/o
enclosures) - : . .
Amy Goldsmith, Chair, Coalition for Healthy Ports (w/o enclosures) i
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January 26, 2012

THE PORT AUTHORITY OF NY &NJ

Darrell Buchbinder, General Counsel

William J. Schulte, Esqg.

Eastern Environmental Law Center
744 Broad Street, Suite 1525
Newark, NJ 07102

RE: FOI Numbers 12755, 12590 and 12337
Dear Mr. Schulte: |

This is a response under The Pért Authority of New York and New Jersey’s Freedom of
Information — Policy and Procedures (the “Policy,” a copy of which has been made available to

. you), to your letter dated January 11, 2012, addressed to and received in the Office of the

General Counsel on January 18, 2012. Your letter regarding the referenced requests under the
Policy, has been referred to me for response.

In your letter, you state that you have “reason to believe” that the Port Authority is in possession
of records responsive to your requests that were not provided, that some of the records provided
are not responsive to your requests, that the FOI Administrator applied Policy exemptions
improperly, and that your requests were otherwise not processed in accordance with the Policy’s
procedural requirements.

A review of the files on the referenced requests reflects the following:

With respect to FOI Number 12337

By letter dated May 9, 2011, arid received at the Office of the FOI Administrator on May
18, 2011, you requested fifteen categories of records relating to the Port Authority’s
Truck Replacement Program. The FOI Administrator, by letter dated July 29, 2011,
informed you that a search fee of $2,959.27 was required to search for records described
in items 9, 10 and 11 of your request. Records responsive to items 2 through 8, and 12
through 14 of your request were transmitted to you on August 22, 2011, after the-
photocopying fee was paid. Exemption 2 of the Policy was applied to protect from
disclosure addresses and telephone numbers contained in records provided to you in
response to item 12 of your request, as information, which, if disclosed, would constitute
an unwarranted invasion of personal privacy. You were also referred to the Port
Authority's web site for the records responsive to items | and 15 of your request.

The file also reflects that since the applicable search fee was not paid, and you did not
appeal the FOI Administrator determinations within the time set forth in Section C of the
Policy’s Procedures, the request was closed.

225 Park Avenue South
New York, NY 10003




THE PORT AUTHORITY OF NY & NJ
William J. Schuite, Esq. Page 2 January 26, 2012
With respect to FOI Number 12590 |

On September 1, 2011, the FOI Administrator received this request from Ms. Ogechi
Onyeani, on behalf of the Eastern Environmental Law Center. Ms, Onyeani requested
“[a]ny and all correspondence between the Port Authority and the United States
Environment Protection Agency related to or discussing the Truck Replacement Program
from January 2008 to March 2009.” One document found responsive to that request was
forwarded to Ms. Onyeani on December 14, 2011. Since the FOI Administrator did not
deny access to records responsive to this request, there can be no appeal to the FO!
Administrator’s determination on this request.

With respect to FOI Number 12755

By letter dated October 21, 2011, and received at the Office of the FOI Administrator on
October 24, 2011, you transmitted a new request also relating to the Truck Replacement
Program. By letter dated December 14, 2011, the FOI Administrator advised you that a
search fee of $2,674.74 was required to search for records described in items 2, 3, 4, and
5 of the request. Payment of the search fee was'not received, and consequently the search
was not conducted. A record responsive to Item 6 of your request had already been
provided to you in response to Item 13 of FOI Number 12337. The other records found
responsive to this request not requiring a search fee were also transmitted to you on
December 14, 2011.

Conclusion

The time to appeal the FOI Administrator’s determinations on your FOI request number 12337

has expired. Therefore, your complaints relating to that request are moot. The record responsive

to FOI Number 12590 was provided to Ms, Onyeani. Therefore, there can be no appeal to that

request since no records were denied. Records that were located without the need for a search in
-excess of one hour were provided to you in response to your request number 12755.

You may consider paying the fees that apply to search for records responsive to those portions of
your FOI request 12755, as determined by the Office of FOI Administrator. You may also
consider requesting a certification as described in section D of the Policy’s procedures “that a
record of which the Port Authority would be the custodian cannot be found.” Until then your
appeal with respect to FOI Number 12755 is premature.

dra B. Otero, Esq.

Very truly yours,

Cc:  Darrell Buchbinder, General Counsel
Karen Eastman, Secretary
Daniel Duffy, FOI Administrator '35 Pork Avenue South
New York, NY 10003




