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Final Dated November 22, 2005

. THIS AGREEMENT SHALL NOT BE BINDING UPON
THE PORT AUTHORITY UNTIL DULY EXECUTED BY
AN EXECUTIVE OFFICER THEREOF AND DELIVERED
TO THE LESSEE BY AN AUTHORIZED
REPRESENTATIVE OF THE PORT AUTHORITY

Port Authority Lease No. AYD-350
AGREEMENT OF LEASE

THIS AGREEMENT OF LEASE, made as of the 6" day of May, 2005 (which
date is hereinafter called the “Effective Date”) by and between THE PORT AUTHORITY OF
NEW YORK AND NEW JERSEY (hereinafter called the “Port Authority”), a body corporate
and politic, established by Compact between the States of New Jersey and New York with the
consent of the Congress of the United States of America, and having an office at 225 Park

- Avenue South, in the Borough of Manhattan, City, County and State of New York, and
JETBLUE AIRWAYS CORPORATION (hereinafier called the “Lessee’), a corporation of the
State of Delaware with an office and place of business at 118-29 Queens Boulevard, Forest Hills,
New York 11375, whose representative is Vice President of Corporate Real Estate.

WITNESSETH, That:

The Port Authority and the Lessee, for and in consideration of the rents,

‘ covenants and mutual agreements hereinafter contained, hereby covenant and agree effective as
of the Effective Date with respect to Sections 2, 6, 7, 28, 30, 32, 35, 36, 56, 62, 63, 65, 84, 85, 87
and 94 hereof and the exhibits and schedules referred to it such Sections and effective as of
November 22, 2005 (the “Lease Commencement Date”) with respect to all other portions of this

Agreement as follows:

Section 1. Letting

(a)  The Port Authority hereby lets to the Lessee and the Lessee hereby hires
and takes from the Port Authority the land shown in stipple, stippled diagonal hatching and
stippled double parallel vertical hatching on the exhibit attached hereto, hereby made a part
hereof and marked Exhibit 1.1 (which exhibit is hereinafter referred to as “Exhibit 1.1"") at John
F. Kennedy International Airport (sometimes hereinafter referred to as the “Airport™) in the

- County of Queens, City and State of New York, the aforesaid land, together with all buildings,
structures, fixtures, improvements and other property of the Port Authority located therein,
thereon or thereunder, and all structures, improvements, additions, buildings, installations and
facilities located, constructed or installed, or which may be located, constructed or installed

" therein, thereon or thereunder, and the equipment permanently affixed or permanently located
therein, such as electrical, plumbing, sprinkler, fire protection and fire alarm, heating, steam,
sewage, drainage, refrigerating, communications, gas and other systems, and their pipes, wires,
mains, lines, tubes, conduits, equipment and fixtures, and all paving, drains, culverts, ditches and
catch-basins constructed therein, thereon or thereunder (all of the foregoing being herein called-
. the “Premises”, pravided, however, it is hereby understood and agreed that the AirTrain, the
" Cogeneration Facility, the Traffic Systems and the Distribution Portion of the System and Tanks
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shall not be a part of the Premises and shall not be or become a part of the Premises). The parties
acknowledge that the Premises constitute non-residential real property. '

(b)  Except to the extent required for the performance of any of the obligations
of the Lessee hereunder nothing contained in this Agreement shall grant to the Lessee any rights

whatsoever in the air space above the Premises in excess of the height elevation limitations
described in the exhibit attached hereto, hereby made a part hereof and marked “Exhibit 1.2"".

(c) ) For the period from the Lease Commencement Date to the day
immediately preceding the Terminal 4 Parcel Tender Date, both dates inclusive, the area of the
Premises as shown in stippled double parallel vertical hatching and identified as “Area 4” on
Exhibit 1.1 together with the contiguous area of land immediately abutting such portion of the
Premises as shown in herringbone hatching and identified as “Area 3" on Exhibit'1.1 shall be
subject to a joint and mutual easement for the taxiing, push-back, tug-in, turn around and other
operations of aircraft to be used jointly by the Lessee on one hand and the Port Authority and the
lessee(s), tenant(s), occupant(s) or users who pursuant to Port Authority permission now or in the
future lease, rent, occupy or use any of said area shown in herringbone hatching or adjoining and

abutting said area.

(i)  For the period from the Lease Commencement Date to the day
immediately preceding the Terminal 6 Parcel Tender Date, both dates inclusive, the area of the
Premises as shown in stippled diagonal hatching on Exhibit 1.1 together with the contiguous area
of land immediately abutting such portion of the Premises as shown in crosshatching on Exhibit
1.1 shall be subject to a joint and mutual easement for the taxiing, push-back, tug-in, turn around
and other operations of aircraft to be used jointly by the Lessee on one'hand and the Port
Authority and the lessee(s), tenant(s), occupant(s) or users who pursuant to Port Authority
permission now or in the future Jease, rent, occupy or use any of said area shown in
crosshatching or abutting and adjoining said area.

(iii)  For the period from and after the Terminal 4 Parcel Tender Date,
the areas of the Premises as shown in crosshatching and dashed horizontal hatching with
crosshatching on the exhibit attached hereto, hereby made a part hereof and marked “Exhibit
1.3” (herein referred to as “Exhibit 1.3”) together with the contiguous area of land immediately
abutting such portion of the Premises as shown in diagonal hatching and in shaded stipple with
diagonal hatching on Exhibit 1.3 shall be subject to a joint and mutual easement for the taxiing,
push-back, tug-in, turn around and other operations of aircraft to be used jointly by the Lessee on
one hand and the Port Authority and the Jessee(s), tenant(s), occupant(s) or users who pursuant to
Port Authority permission now or in the future lease, rent, occupy or use any of said area shown
in shaded stipple with diagonal hatching or adjoining and abutting said area. :

(iv)  For the petiod from and after the Terminal 6 Parcel Tender Date
the area of the Premises as shown in stippled diagonal hatching on the exhibit attached hereto,
hereby made a part hereof and marked “Bxhibit 1.4" (herein referred to as “Exhibit 1.4") together
with the contiguous area of land immediately abutting such portion of the Premises as shown in
crosshatching on Exhibit 1.4 shall be subject to a joint and mutual easement for the taxiing, push-
back, tug-in, turn around and other operations of aircraft to be used jointly by the Lessee on one
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hand and the Port Authority and the lessee(s), tenant(s), occupant(s) or users who pursuant to
Port Authority permission now or in the future lease, rent, occupy Or use any of said area shown
in crosshatching or abutting and adjoining said area. '

(d) Without limiting any obligation of the Lessee to commence operations
hereunder at the time and in the manner stated elsewhere in this Agreement, the Lessee agrees
that no portion of the Premises will be used initially or at any time during the letting which is in a
condition unsafe or improper for the conduct of the Lessee’s operations hereunder so that there is
possibility of injury or damage to life or property. It is hereby understood and agreed that
whenever reference is made in this Agreement to the condition of the Premises as of the
commenceiment of the term thereof, the same shall be deemed to mean the condition of the
Premises as of the Lease Commencement Date, and as to the improvements made and the
alteration work performed during the term of this Agreement, in the condition existing after the
completion of the same. ' ’

(e) ® Effective at 12:01 a.m. on the day of tender thereof by the Port
Authority to the Lessee, which tender shall be made upon thirty (30) days’ notice (the “Terminal
4 Notice™) to the Lessee by the Port Authority (the effective date of the Terminal 4 Notice being
herein referred to as the “Terminal 4 Parcel Tender Date™), in addition to the premises _
heretofore let to the Lessee under this Lease, the letting of which shall continue in full force and
effect, the Port Authority shall let to the Lessee and the Lessee shall hire and take from the Port
Authority upon all the terms, provisions, conditions and agreements of this Lease at the Airport
in the County of Queens, City and State of New York the land shown in dashed horizontal
hatching with crosshatching on Exhibit 1.3 (which land is hereinafter referred to as the
“Terminal 4 Parcel”), together with the fixtures, improvements and other property of the Port -
Authority located or to be located therein, thereunder or thereon, and all structures,
improvements, additions, buildings and facilities, Jocated, constructed or installed or to be
located, constructed or installed thérein, thereunder or thereon, all of the foregoing to be and
become a part of the ‘Premises let under this Lease, subject to all of the terms, provisions,
covenants and conditions of this Lease, for and during the balance of the term of the Jetting under
this Lease subject to earlier termination as provided in this Lease.

(i)  If the Port Authority shall not give possession of the Terminal 4
Parcel during the Term by reason of the fact that the Terminal 4 Parcel or any part thereof are in
the course of construction, repair, alteration or improvement or by reason of the fact that the
occupant thereof failed or refused to deliver possession to the Port Authority, or by reason of any
cause or condition beyond the control of the Port Authority, the Port Authority shall not be
subject to any liability for the failure to give possession of the Terminal 4 Parcel to the Lessee.

® (i) ~ Effective as of the Terminal 4 Parcel Tender Date, the Lessee shall
and be deemed to have granted, bargained, sold, surrendered and yielded up and by these
presents have granted, bargained, sold, surrendered and yielded up unto the Port Authority, its
successors and assigns, forever, its rights in that portion of the Premises shown in shaded stipple
and shaded stipple with diagonal hatching on Exhibit 1.3 (the “Terminal 4 Surrendered Parcel”)
and the term of years with respect thereto under the Lease yet to come and shall and be deemed
to have given, granted, surrendered and by these presents does give, grant and surrender to the
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Port Authority, its successors and assigns, all the rights, rights of renewal, licenses, privileges
and options of the Lessee granted by the Lease with respect to the Terminal 4 Surrendered
Parcel, all to the intent and purpose that the said term under the Lease and the said rights of
renewal, licenses, privileges and options may be wholly merged, extinguished and determined on
the Terminal 4 Parcel Tender Date, with the same force and effect as if the said term were in and
by the provisions of the Lease originally fixed to expire on the Terminal 4 Parcel Tender Date,
but the Lease and the letting thereunder shall continue in full force and effect as to the remainder
of the Premises under the Lease and in accordance with all the terms and provisions thereof.

TO HAVE AND TO HOLD the same unto the Port Authority, its
successors and assigns forever. :

(@1i) The Lessee hereby covenants on behalf of itself, its successors and
assigns that (x) it has not done or suffered and will not do or suffer anything whereby the
Terminal 4 Surrendered Parcel or the Lessee’s leasehold therein, has been or shall be
encumbered as of the Terminal 4 Parcel Tender Date in any way whatsoever; (y) the Lessee is
.and will remain until the Terminal 4 Parcel Tender Date the sole and absolute owner of the
leasehold estate in the Terminal 4 Surrendered Parcel and of the rights, rights of renewal,
licenses, privileges and options granted by the Lease with respect thereto and that the same are
and will remain until the Terminal 4 Parcel Tender Date free and clear of all liens and
encumbrances of whatsoever nature; and (z) the Lessee has full right and power to make this

agreement.

(iii)  All promises, covenants, agreements and obligations of the Lessee
with respect to the Terminal 4 Surrendered Parcel which under the provisions thereof would have
matured upon the date originally fixed in the Lease for the expiration of the term thereof, or upon
the termination of the Lease prior to the said date, or within a stated period after expiration or
termination shall, notwithstanding such provisions, mature upon the Terminal 4 Parcel Tender
Date and shall survive the delivery of the Terminal 4 Notice by the Port Authority to the Lessee.

(iv)  As of the Terminal 4 Parcel Tender Date, the Lessee shall and shall
have released and discharged and does by these presents release and discharge the Port Authority
from any and all obligations on the part of the Port Authority to be performed under the Lease
with respect to the Terminal 4 Surrendered Parcel. The Port Authority does by these presents
release and discharge the Lessee from any and all obligations on the part of the Lessee to be
performed under the Lease with respect to the Terminal 4 Surrendered Parcel for that portion of
the term subsequent to the Terminal 4 Parcel Tender Date; it being understood that nothing
herein contained shall release, relieve or discharge the Lessee from any liability for rentals or for
other charges that may be due or become due to the Port Authority for any period or periods
prior to the Terminal 4 Parcel Tender Date, or for breach of any other obligation on the Lessee’s
part to be performed under the Lease for or during such period or periods or maturing pursuant to
the foregoing paragraph, nor shall anything herein be deemed to release the Lessee from any
liability for rentals or other charges that may be due or become due to the Port Authority for any
other portion of the Premises or for breach of any other obligation on the Lessee’s part to be

performed under. the Lease.



(v)  The Lessee hereby agrees to terminate its occupancy of the
Terminal 4 Surrendered Parcel and to deliver actual, physical possession of the Terminal 4
Surrendered Parcel to the Port Authority, on or before the Terminal 4 Parcel Tender Date, in the
condition required by the Lease upon surrender. The Lessee further agrees that it shall remove
all the Lessee’s Personal Property from Terminal 4 Surrendered Parcel prior to the Terminal 4
Parcel Tender Date, and all the terms and conditions of Section 29 of the Lease with respect to
termination of the letting shall apply to any of the Lessee’s Personal Property not so removed.

(vi)  The Lessee hereby acknowledges that each and every term,
provision and condition of the Lease shall continue to apply to the Premises remaining after the
termination of the Terminal 4 Surrendered Parcel.

(vii) From and after the day immediately following the Terminal 4
Parcel Tender Date, the Lessee shall be entitled to an abatement of the First Ground Rental
and/or the Second Ground Rental in accordance with Section 4 hereof.

(g)  Effective at 12:01 am. on the day immediately following the expiration or
carlier termination (the “Terminal 6 Parcel Tender Date”) of that certain agreement of lease
entered into between the Lessee and the Port Authority as of the 1** day of November, 2002
covering Terminal 6 and bearing Port Authority agreement no, AYD-265 (“Lease AYD-265 ") in
addition to the premises heretofore let to the Lessee under this Lease, the letting of which shall
continue in full force and effect, the Port Authority shall let to the Lessee and the Lessee shall
hire and take froin the Port Authority upon all the terms, provisions, conditions and agreements
of this Lease at the Airport in the County of Queens, City and State of New York the land shown
in stipple and stippled diagonal hatching on Exhibit 1.4 (which land is hereinafter referred to as
the “Terminal’6 Parcel”), together with the fixtures, improvements and other property of the Port
Authority located or to be located therein, thereunder or thereon, and all structures,
improvements, additions, buildings and facilities, located, constructed or installed or to be
located, constructed or installed therein, thereunder or thereon, all of the foregoing to be and
become a part of the Premises let under this Lease, subject to all of the terms, provisions,
covenants and conditions of this Lease, for and during the balance of the term of the letting under
this Lease subject to earlier termination as provided in this Lease.

(h)  The Lessee shall have a non-exclusive right of way for the passage of
vehicles through the area shown in stippled cross hatching on Exhibit 1.1, which area shall not in
any event be obstructed by the Lessee or used by the Lessee for any other purpose including
without limitation for the parking or storage of any equipment or vehicles.

Section 2. Construction by the Lessee

(a) The following terths, when used in this Agreement, shall, unless the
context shall require otherwise, have the respective meanings given below:

) “Building No. 60" shall mean the TWA Main Terminal as shown
in stippled crosshatching on the exhibit attached hereto, hereby made a part hereof and marked
“Bxhibit 2.1” (herein refetred to as “Exhibit 2.17), the Flight Wing T Tube and the Flight Wing Il
Tube.
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(i)  “Director of Redevelopment of the Port Authority” shall
mean the person or persons from time to time designated by the Port Authority to exercise
the powers and functions vested in the said Director of Redevelopment of the Port
Authority by this Agreement; but until further notice from the Port Authority to the Lessee

it shall mean the Program Director of the JFK Redevelopment Program (or the temporary
or acting Program Director of the JFK Redevelopment Program) for the time being, or his
duly designated representative or representatives.

(i)  “Element of Work” shall mean each of and “Elements of
Work” shall mean all of the Passenger Terminal Work, the Landside Civil Work, the
Airside Civil Work, the MOA Curtain Wall Work, the Parking Garage Work, the MOA
Flight Wing IT Work and the Terminal 5 AirTrain Connector Work.

(iv)  “Flight Wing I Tube” shall mean the pedestrian bridge shown
in diagonal hatching and identified as the “Flight Wing I Tube” on Exhibit 2.1.

(v)  “Flight Wing II Tube” shall mean the pedestrian bridge
shown in crosshatching on Exhibit 2.1 and identified as the “Flight Wing II Tube on
Exhibit 2.1. ‘

(vi)  “Group VI dircraft” shall mean the FAA Airplane Designv
Group for wingspans greater than 214 feet. '

(vii)  “New Passenger Terminal’ shall mean. the new passenger
terminal to be designed and constructed by the Lessee pursuant to and in accordance with
this Lease.

(viii) “Parking Garage” shall mean the parking garage to be built
by the Lessee pursuant to and in accordance with this Lease.

(ix)  “Parking Garage Basis of Design” shall mean the document
attached hereto entitled “jetBlue Airways JFK International Airport Terminal 5
Redevelopment Basis of Design — Parking Garage, November 15, 2005” hereby made a
part hereof and marked “Exhibit “2.2". ‘ '

(x)  “Parking Garage Site” shall mean the area shown in stipple
and stippled crosshatching on the exhibit attached hereto, hereby made a part hereof and
marked “Exhibit 2.3” (which exhibit is herein referred to as “Exhibit 2.3").

(xi)  “Port Authority Service Contract” shall mean each of the
Parking Garage Vertical Circulation Maintenance Contract, the Parking Garage Fire Safety
Equipment Maintenance Contract, the AirTrain Vertical Circulation Maintenance Contract
and the AirTrain Moving Sidewalk Maintenance Contract.

(xii) “Project Costs” shall mean the Cost of the Lessee’s Redevelopment
Work Elements and all other costs and expenses of the Lessee-to comply with all

6
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of the terms and conditions of this Section 2 with respect to the Redevelopment Work except for
the Cost of the Port Authority Redevelopment Work Elements.

(xiil) “Redevelopment of Terminal5/6 F ONSI/ROD” shall mean the
United States of America, Federal Aviation Administration Finding of No Significant Impact
Record of Decision approved on February 7, 2005 for the Redevelopment of Terminals 5 and 6
at John F. Kennedy International Airport, a copy of which together with the Environmental
Assessment dated October 2004 on which it was based is attached hereto, heréby made a part
hereof and marked “Exhibit 2.4, -

.~

(xiv) “Redevelopment Work Construction Applications” shall mean all
of the Tenant Construction or Alteration Applications submitted by the Lessee pursuant to
Section 2 of this Lease as approved by the Port Authority.

(xv) “Redevelopment Work Contract” shall mean each agreement
entered into by the Lessee, including without limitation those entered into prior to the Effective
Date, relating to the Redevelopment Work including without limitation all such agreements with
architects, engineers, contractors, consultants, subcontractors, the Contract Documents and all
other agreements entered into by the Lessee for the supply of labor, materials and equipment
relating to the Redevelopment Work (including without limitation to guaranties, payment bonds
and surety agreements) and all amendments, modifications, supplements, extensions and

renewals.

(xvi) “Redevelopment Work Contractor” shall mean each Person that is
or is to be a party'to a Redevelopment Work Contract, except for the Lessee. '

(xvii) “Redevelopment Work Contracts and Documents” shall mean all
Redevelopment Work Contracts, all Design Development Documents, all Contract Documents
and all plans and specifications for the development and construction of the Redevelopment
Work, all service, maintenance and warranties provided by a Redevelopment Work Contractor
related to the Redevelopment Work, all other contracts and agreements related to the
Redevelopment Work and all amendments, modifications, supplements, extensions and renewals

‘thereof.

, . (xviil) “Redevelopment Work Site” shall mean each of, and ,
“Redevelopment Work Sites” shall mean all of, the following areas: the area shown in stipple on
the exhibit attached hereto, hereby made a part hereof and marked “Exhibit 2.7" (herein referred
to as “Exhibit 2.7, the area shown in broken horizontal hatching on Exhibit 2.7, the area shown
in crosshatching on Exhibit 2.7, the area shown in broken horizontal hatching with crosshatching
on Exhibit 2.7, the area shown in crosshatching on the exhibit attached hereto, hereby made a

part hereof and marked “Exhibit 2.8” and the Parking Garage Site.

, (xix) “Remedial Action Work Plan” shall mean the remedial action work
plan attached hereto, hereby made a part hereof and marked “Exhibit 2.5” as the same may be
amended and sapplemented from time to time.
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(xx) “Resident Engineer” shall mean the person or persons from time to
time designated by the Port Authority to exercise the powers and functions vested in the said
Resident Engineer by this Agreement; but until further notice from the Port Authority to the
Lessee it shall mean the Port Authority Resident Engineer (or the temporary or acting Port
~ Authority Resident Engineer) located in Building 14 of the Airport for the time being, or his duly
designated representative or representatives.

(xxi) “Temporary Facilities” shall mean the facilities and improvements
constructed and installed on the Premises as part of the Temporary Facilities Work.

(xxii) “Terminal 47, “Terminal 6" and “Terminal 7" shall mean the
passenger terminal buildings at the Airport identified as such on Exhibit 2.1.

(xxiii) “Terminal 5 AirTrain Connector Site” shall mean the area shown
in crosshatching and identified as such on Exhibit 2.3.

(xxiv) “Terminal 5/6 AirTrain Station’ shall mean the AirTrain station,
identified as such on Exhibit 2.3 that serves Terminal 5 and Terminal 6.

: (xxv) “Terminal 5 Redevelopment Basis of Design™ shall mean the
document attached hereto, entitled “jetBlue Airways JFK International Airpoit Terminal 5
Redevelopment — Basis of Design” dated November Lst, 2005 hereby made a part hereof and

marked “Exhibit 2.6 _
: (xxvi) “Terminal/5 6 AirTrain Connector” shall mean the AirTrain

Connector identified as such on Exhibit 2.3.
(b) Lessee’s Comprehensive Plan for the Redevelopment Work:

: (D The Lessee shall, prior to its submission to the Port Authority of
the plans and specifications for the Redevelopment Work as hereinafter provided for, submit to
the Port Authority for its consent, the Lessee’s comprehensive plan for the planning, design and
performance of the Redevelopment Work including, but not limited to, renderings, layouts,
locations, models, functional plans, staging plans and project schedule. Said comprehensive plan
shall be based upon the Terminal 5 Redevelopment Basis of Design and the Parking Garage
Basis of Design together with the further design development documents based thereon (which
further design development documents as approved by the, Port Authority are herein called the
“Design Development Documents”) which shall be prepared by the Lessee and submitted to the
Port Authority for its approval; said comprehensive plan as approved by the Port Authority shall

~ constitute the Lessee’s “Comprehensive Plan” hereunder. The Design Development Documents

shall clearly delineate each Element of Work from each other Element of Work and the Design

Development Documents shall include.a composite drawing clearly depicting the limits of each

Element of Work. The Lessee shall keep the Comprehensive Plan up to date and shall submit to

the Port Authority for its approval all amendments, supplements or modifications thereto, which.

amendments, supplements or modifications shall not become effective until the same have been
approved by the Port Authority. If the Port Authority disapproves the Lessee’s further design
development documents or any portion thereof, or any submittals in connection with the
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Comprehensive Plan, it shall set forth, in writing, in reasonable detail the reasons for such
disapproval. ‘

(2)  Without limiting the foregoing the Lessee agrees that the
Comprehensive Plan shall include the design and construction of the Passenger Terminal Work,
the Landside Civil Work, the Airside Civil Work, the MOA Curtain Wall Work, the MOA Flight
Wing II Work, the Parking Garage Work and the Terminal 5 AirTrain Connector Work as more

particularly described below:

() The “Passenger Terminal Work” shall mean and consist of
the work set forth in the following items (aa) through (jj) and all necessary and appropriate work
in connection therewith including without limitation the work set forth in subparagraphs (2)(viii)
and (2)(ix) of this paragraph (b) as follows:

(a) A main passenger terminal building of
- approximately 635,000 square feet of floor space;

. (bb)  Space, facilities, equipment for passcnger'departure
functions including, but not limited to, sufficient curbside, lobby and kiosk facilities for
ticketing, baggage check-in, security screening positions, gate holdroom and passenger
arriving functions including, but not limited to, facilities for not less than six (6) baggage

claim devices;

(cc)  Twenty six (26) aircraft passenger enplaning and
deplaning contact gates, together with all associated preconditioned air and ground power
support and related areas and facilities including without limitation 26 passenger: -
boarding bridges and 13 fixed links;

(dd)  All appropriate and necessary work for the
construction of Concession Areas consisting of a minimum of 50,000 total square feet of
floor space to be made available for consumer services as more fully described and set
forth in Sections 73 through 81 hereof including without limitation the construction and
installation of utility lines which are to serve the Concession Areas;

(ee)  All necessary and required work for the
construction of a Consolidated Counter for Ground Transportation Operators for use in
accordance with Section 66 hereof entitled “Ground Transportation Services” at such
location as may be specified by the Port Authority as may reasonably be required for use

as Consolidated Counters;
(ff)  All interior vertical circulation areas, facilities and

~ systems in connection with the Terminal 5 AirTrain Connector, including without
limitation, escalators, elevators, stairs and passageways, and all work to connect, extend,
integrate, interface, support and accept the Terminal 5 AirTrain Connector to the New
Passenger Terminal and to the Terminal 5/6 AirTrain Station, including without
limitation making the connections and integration water tight;
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‘ (gg) All departure level roadway structures including
piles, foundations, substructure, superstructure, structural slabs, drainage and lighting
infrastructure to support upper level roadways and frontage to be built above the arrivals

hall;

(hh)  Structural modifications to the Flight Wing I Tube,
a new terminus and vertical circulation at the New Passenger Terminal end of the Flight
Wing I Tube and the retention of the entire visible exterior length of the Flight Wing 11
Tube, as required in paragraph (c) of this Section and;

(i) Investigation of a hierarchy of options for the Flight
Wing I Tube as required in paragraph (c) of this Section for presentation to the RAC and
all work necessary and desirable to implement the option selected by the Port Authority;
and '

()  Such public access to the New Passenger Terminal
from Building No. 60 through both the Flight Wing I Tube and the Flight Wing I1 Tube
as shall be determined by the Port Authority after consultation with the RAC and the
Lessee. ' o

(i) The “Landside Civil Work” which shall mean and consist-
of the work set forth in the following items (aa) through (gg) and all necessary and appropriate
work in connection therewith including without limitation the work set forth in subparagraphs

. (2)(viii) and (2)(ix) of this paragraph (b): ’

(aa)  The construction in, on and under the area shown in
crosshatching and broken horizontal hatching with crosshatching on Exhibit 2.7.

(A) ~ All upper level and lower level roadways .
exclusive of the upper level roadway substructure over the arrivals hall included
in the Passenger Terminal Work, and all other necessary or appropriate ground
and elevated roadways, ramps, sidewalks, vehicular service areas, vehicular
staging areas and pedestrian circulation areas shown in crosshatching on Exhibit
2.8 together with all related and associated areas and facilities including without
limitation associated drainage, street lighting, vehicular and pedestrian signage,
and traffic control infrastructure (the foregoing being herein sometimes called the

. “Premises Circulation Facilities'); and

(B)  New Airport roads and roadway ramps to
provide access to the New Passenger Terminal, recirculation roadways to the
Parking Garage and to connect certain portions of the Premises Circulation
Facilities to Building No. 60, the Parking Garage and Terminal 6, and vehicular
roadways and pedestrian walkways, and other areas, structures and facilities
related to or associated therewith, including without limitation, ground lighting,

‘ the maintenance and protection of traffic and the maintenance of temporary roads
. : and signage, such work to be performed generally in the area shown in

10
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\

crosshatching on Exhibit 2.8, it being understood and agreed that such roadways
and roads shall allow vehicles to access all of the Building No. 60 frontage
roadway, Terminal 6 access roadways, adjacent leaseholds or the arrivals and
departures roadways of the New Passenger Terminal or the Parking Garage;

(C)  New roadways and all associated and related
extensions, widenings, relocations, and rehabilitation of existing roadways to
provide access to the New Passenger Terminal, recirculation roadways to the
Parking Garage and to connect certain portions of the Premises Circulation
Facilities to Building No. 60 and Terminal 6, and vehicular roadways and
pedestrian walkways, and other areas, structures and facilities related to or
associated therewith, ground lighting, and the maintenance and protection of
traffic, it being understood and agreed that such roadways and roads shall allow
vehicles to access all of the arrivals and departures roadways of the New .
Passenger Terminal, or Building No. 60 frontage roadways or Terminal 6 access
roadways or the Parking Garage; all of the foregoing to be constructed in the area

shown in crosshatching on Exhibit 2.8;

(bb)  All required ground transportation functions,
including without limitation, all necessary and required work to accommodate baggage
cart racks and construct taxi dispatch booths (including without limitation required and
appropriate infrastructure for communication and electrical power) and bus shelters as
may be required to adequately serve the Premises at such locations as may be determined
by the Port Authority;

(cc)- Al neceséary and required work to conform to Port
Authority frontage control requirements including without limitation signage, CCTV,

public address systems, street lighting;

(dd)  All necessary and required work to conform to Port
Authority requirements for access to passenger terminal areas and public parking areas
including static and dynamic sign systems and traffic lights and other traffic control
devices and systems including without limitation associated overhead structures and
foundations, as specified and required by the Port Authority;

: (ee)  All necessary and required work to provide
canopies over all pedestrian waiting and crossing areas on the Premises, including
without limitation, all ground transportation waiting, loading and unloading areas;

(ff)  All necessary and required work to provide a secure
loading dock and trash containment/pick-up area; and

» (gg) Al grading and paving of ground areas and
appropriate landscaping together with all related and associated work including without
limitation all hardscape and irrigation of unpaved areas.

il
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(iii)  The “Airside Civil Work"” shall mean and consist of the
work set forth in the followirig items (aa) through (dd) and all necessary and appropriate work in
connection therewith including without limitation the work set forth in subparagraphs (2)(viit)
and (2)(ix) of this paragraph (b):

(aa)  All necessary and appropriate aircraft ramp and
apron areas for 26 aircraft passenger enplaning and deplaning contact gate and remote
parking positions;

(bb)  Subject to and in accordance with paragraph (o) of
this Section, the construction and installation of additions and modifications to and
relocations of the underground fuel system, including but not limited to additions and
modifications to and relocations of the Distribution Portion of the System and the Airline
Terminal Portion of the System and underground pipelines, fuel mains, and stubs
necessary or required to tie into the Distribution Portion of the System at the Airport to
accommodate and serve the Premises and all aircraft gate positions located or to be
located at the Premises and the construction and installation of such additions and
modifications to and relocations of the Distribution Portion of the System and the
Satellite Portion of the System necessary or required by any changes to the Airline
Terminal Portion of the System or the Distribution Portion of the System made by the
Lessee, including but not limited to, transfer pumps, filter vessels, emergency fuel
shutdown, and control systems associated with Premises Distribution Lines 402-1, 402-2,
402-3, it being understood that the maintenance, operation and repair of the Satellite
Portion of the System shall not be part of the Redevelopment Work; ' '

(cc)  Appropriate measures to protect agairist jet blast for
areas adjacent to the Premises; and '

(dd)  All taxiway access stubs, taxilanes and associated
and related areas and facilities, including without limitation signage, pavement markings,
edge lights and lead-in lights, which taxilanes in the area shown in stippled double
parallel vertical hatching on Exhibit 1.1 and in the areca shown in shaded stippled
diagonal hatching on Exhibit 1.3 and in the area shown in stippled diagonal crosshatching

~on Exhibit 1.4. Any new or reconstructed taxilanes to be constructed on the area shown in
stippled double parallel vertical hatching on Exhibit 1.1 shall be constructed to
accommodate use by Group VI aircraft. :

(iv)  The “MOA Curtain Wall Work” shall mean and consist of
work actually performed, labor actually furnished and materials actually furnished and installed
" in connection with the construction of that portion of the fagade and curtain wall of the New
Passenger Terminal which faces Building No. 60, but only if such costs are required solely to
satisfy the requirements of the MOA and paragraph (c) of this Section. The MOA Curtain Wall
Work, if performed, shall be performed pursuant to a Port Authority Requested Change Order.

(v)  The “MOA Flight Wing II Work” shall mean and consist of
the relocation and incorporation of the Flight Wing II gate lounge “trumpets” as shown in stipple

12
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on Exhibit 2.1 and/or other architecturally significant elements as and if required by and in
accordance with the MOA and paragraph (c) of this Section together all necessary and
appropriate work in connection therewith including without limitation the work set forth in
subparagraphs (2)(viii) and (2)(ix) of this paragraph (b). The MOA Flight Wing II Work, if
performed, shall be performed pursuant to a Port Authority Requested Change Order.

(vi)  The “Parking Garage Work” shall mean and consist of the
work set forth in the following items (aa) through (ii) and all necessary and appropriate work in
connection therewith including without limitation the work set forth in subparagraphs (2)(viii)
and (2) (ix) of this paragraph (b) as follows:

: (aa) An elevated parking garage structure having a
minimum of 1500 public parking spaces; '

(bb)  All roadways and all other necessary or appropriate
ground roadways, ramps, sidewalks, vehicular service areas, vehicular staging areas and
pedestrian circulation areas, together with all related and contiguous associated areas and
facilities located within the Parking Garage Site (the foregoing being herein sometimes
called the “Parking Garage Circulation Facilities”); '

(cc)  Vehicular entry plaza(s) including without
limitation the Port Authority Airport parking revenue control system (“RCS™) ticket
dispensing equipment, communications-and associated infrastructure and vehicular exit
plaza(s) including without limnitation a service building, toll booths containing RCS
equipment, commurijcations and associated infrastructure, which equipment shall be
procured from the Port Authority’s contractor for the RCS and the installation, testing,
commissioning and acceptance of the system shall be coordinated with such RCS
contractor; ' o

(dd)  All necessary or required work to conform to Port
Authority requirements for access to passenger terminal areas and public parking areas
including static and dynamic sign systems and traffic lights and other traffic control
devices and systems as specified and required by the Port Authority; ‘

(ee)  All vertical circulation areas, facilities and systems,
including without limitation, a central core of elevators, stairs and passageways and all
work to connect, extend, integrate, support and accept the vertical circulation to the
Parking Garage, including without limitation making the vertical circulation system water
tight, and a maintenance contract for the vertical circulation equipment and systems for a
period of one year from the date Port Authority issues a certificate to use such portion of .
the Redevelopment Work as described in paragraph (n) of this Section (the “Parking
Garage Vertical Circulation Maintenance Contract”),

‘ (ffy  All work to connect, extend, integrate, support and
accept the Terminal 5/6 AirTrain Station to the Parking Garage; ‘

13



(gg) All necessary or required work to connect the
Parking Garage fire alarm system to the Airport fire alarm system including
coordination for installation, testing, commissioning and acceptance of the system
and a maintenance contract for the fire alarm equipment and system for a period of
one year from the date the Port Authority issues a certificate to use such portion of
the Redevelopment Work as described in paragraph (n) of this Section (the
“Parking Garage Fire Safety Equipment Maintenance Contract’),

(hh)  All necessary or required fencing at locations
identified by the Port Authority; and

(i)  All necessary or required work for
communication infrastructure for emergency phone service and elevator closed
circuit TV in accordance with Port Authority standards.

(vii) The “Terminal 5 AirTrain Connector Work shall
mean and consist of the work set forth in the following items (aa) through (dd) and all
necessary and appropriate work in connection therewith including without limitation the
work set forth in subparagraphs (2)(viii) and (2)(ix) of this paragraph (b) as follows:

(aa)  An enclosed, climate controlled, pedestrian
connector from the Terminal 5/6 AirTrain Station connector to the New Passenger
Terminal providing grade separated crossing of all active roadways (the “Terminal
5 AirTrain Connector”), :

(bb)  All required vertical circulation elements
including escalators and elevators to provide for elevation changes to access the
Terminal 5 AirTrain Connector and at other necessary locations and a maintenance
contract for the vertical circulation equipment and systems for a period of one year
from the date Port Authority issues a certificate to use such portion of the
Redevelopment Work as described in paragraph (n) of this Section (the “AirTrain
Vertical Circulation Maintenance Contract”);

(cc) Moving walkways in the enclosed horizontal
elements of the connector and a maintenance contract for the moving walkway
equipment and systems for a period of one year from the date the Port Authority
issues a certificate to use such portion of the Redevelopment Work as described in
paragraph (n) of this Section (the “AirTrain Moving Sidewalk Maintenance

Contract”); and

(dd)  Extension and modification of existing
systems, including but not limited to, mechanical, electrical, control, fire
protection, communication and security systems, from the Terminal 5/6 AirTrain
Connector to provide an environment consistent with the AirTrain systems.

14
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. (viii) ~ All other necessary and appropriatc'work in connection
with the foregoing clauses (2)(i) through (2)(vii) of this paragraph (b) including without
limitation thereto:

(aa)  All appropriate and necessary general utility and
mechanical equipment occupied and non-occupied rooms and spaces;

(bb)  The construction and installation of all appropriate
lines, pipes, mains, cables, manholes, wires, conduits and other facilities required in
connection with or relating to the mechanical, utility, electrical, storm sewer, sanitary
sewer, communications, security, water, telephone, fire alarm, fire protection, gas and .
other systems including all necessary relocations, and all work necessary or required to
tie the foregoing to the utility access stubs now existing or to be constructed as part of the
Redevelopment Work, including but not limited to all necessary valves and other
equipment and accessories necessary (0 the use and operation of the heating, cooling,
electrical, water, communications and other utility systems serving or which are to serve
the Redevelopment Work or other Airport facilities;

(cc)  To the extent permitted by KIAC, all work
~ necessary or required to construct lateral mains to tie into the Central Terminal Area ring
supply lines for hot water for heating and domestic use purposes only and chilled water
for air conditioning purposes only, in accordance with the requirements and
specifications as set forth in Section 39 hereof entitled “Hot Water and Chilled Water
. Requirements”, provided, however, if KIAC does not so permit such work to be
petformed by the Lessee, such work shall be performed by KIAC or KIAC’s contractors,
as determined by KIAC, which costs and expense shall be a part of the Cost of the
Lessee's Redevelopment Work Elements. The work specified in this paragraph
(b)(2)(viii)(cc) shall become a part of the TDS at the Airport and will become the
property of the Port Authority or its designee and none of the foregoing work shall

become a part of the Premises; and

(dd) The complete demolition and removal of the
structures located on the Redevelopment Work Sites as shown in grey shading on the
exhibit attached hereto, hereby made a part hereof and marked “Exhibit 2.9”, and all
other demolition and removal associated with the Redevelopment Work including,
without limitation, the removal of all underground tanks and their appurtenances, pipes,
lines, fixtures and other related equipment associated with Building No. 296 or exposed
during the performance of the Redevelopment Work and the removal and disposal of all
contaminated soil associated with any such tanks which the DEC requires be removed or
remediated in connection with the closure of any such tanks (which tank and soil removal

“and disposal except for the Fuel Line Work is herein referred to as “Tank Removal
Work”), and all other demolition and removal associated with the Redevelopment Work,
all of the foregoing to be performed in accordance with applicable law, including without
limitation all applicable Environmental Requirements, and to include without limitation
all appropriate, required or necessary removal of all below ground asbestos which is

. damaged or interferes with the performance of the Redevelopment Work and all above
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ground asbestos, lead, petroleum products and other Hazardous Substances and the.
handling, transporting and off-Airport disposal thereof (including, if required, disposal of
asbestos in an off-Airport long-term asbestos-only disposal facility), provided, however,
that the costs of the performance of the Tank Removal Work shall be paid for as provided
in paragraph (g)(12) of this Section and in Section 87 and provided, further, however,
without limiting any other term or condition hereof the Tank Removal Work shall
additionally be performed in accordance with the terms and conditions of subparagraph
(30) of paragraph (g) of this section. '

(ec) In addition to any other excavation and removal and
disposal of soil which is appropriate or necessary in connection with the performance of
the Redevelopment Work, the excavation and removal and disposal off the Airport in
accordance with all of the terms and conditions of this Lease, including without limitation
this Section 2 and all applicable Environmental Requirements, at a location that has been
approved by the Port Authority, of all soil required to be removed from the
Redevelopment Work Sites by the Remedial Action Work Plan.

v (ix)" Al other appropriate or necessary work in connection with
the foregoing clauses (i) through (viii) of this paragraph (b)(2), including without limitation

thereto, all borings, surveys, route marker signs, obstruction lights and material inspections and

testing and also including all other tie-ins, temporary and otherwise, to utility lines and roadway
access stubs and other temporary work necessary to maintain airport operations.

(3)  The Lessee agrees that all Project Costs and.the performance of the
design and construction of the work described in paragraph (b)(2) of this Section and any other
work which the Lessee includes in its compréhensive plan and which is consented to by the Port
Authority shall be at the Lessee’s sole cost and expense without any reimbursement from the
Port Authority except as set forth in paragraph (g)(12) of this Section and in Section 87 hereof
and shall be subject to and-performed in accordance with all the terms, provisions and conditions
of this Lease. Further, without limiting any other term or provision of this Lease, all of the design
and construction of the work described in paragraph (b)(2) of this Section, except for the Parking
Garage Work, shall also be in conformance with the Terminal 5 Redevelopment Basis of Design
and the Parking Garage Work shall be designed and constructed by the Lessce in accordance
with the Parking Garage Basis of Design and all of the foregoing and any other work which the
Lessee includes in its comprehensive plan and which is consented to by the Port Authority shall
be designed and constructed in accordance with the design criteria as contained in the Port
Authority Tenant Construction Review Manual and in the Port Authority Aviation Department
Tenant Alteration Procedures and Standards Guide as the same may be amended from time to
time (such design and construction of the work described in paragraph (b)(2) of this Section and
any other work which the Lessee includes in its comprehensive plan and which is consented to
by the Port Authority being sometimes hereinafter collectively referred to as the “Redevelopment
Work™). The Lessee agrees to perform the Redevelopment Work in accordance with all of the

terms and conditions of this Lease.

(4)  The Lessee, its contractors, subcontractors, suppliets of materials
and furnishers of services shall have access to the Redevelopment Work Sites which are not
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located on the Premises and the Satellite Portion of the Distribution Portion of the System at all
reasonable times subject however to the terms and conditions of paragraph (g)(29) of this Section
and subject and pursuant to and in accordance with the Port Authority’s right of entry as to other
tenant areas, and such other areas immediately adjacent thereto under the control of the Port
Authority as necessary to perform the construction obligations set forth in subparagraph (2) of
this paragraph (b). The exercise of such right of access shall at all times be done in a lawful
manner and in accorddnce with the rules and regulations of the Port Authority. '

5) Temporary Facilities:

(1) The “Temporary Facilities Work” shall mean and consist of
the work set forth in the following items (aa) through (ee) and all necessary and appropriate work
in connection therewith as follows: ‘

(aa)  The design and construction of a new temporary
remote gate concourse of approximately 24,000 square feet with seven (7) boarding gates
in the area shown in stippled crosshatching on the exhibit attached hereto, hereby made a
part hereof and marked “Exhibit 2.10” (herein called “Exhibit 2.10");

(bb)  The design and construction of an at grade busing
route connecting the temporary remote gate concourse With Terminal 6;

(cc) The design and construction of utilities solely to
serve the Temporary Facilities Work, '

(dd)  The demolition and removal of all of the Temporary
Facilities Work, including without limitation, the temporary remote gate concourse, the
rarp bus route, all conveyers and equipment installed exterior to the temporary remote
gate concourse for baggage handling purposes and utilities serving the temporary remote
gate concourse, which demolition and removal shall be completed within one hundred

eighty (180) days after DBO; and

(ee)  All other work in connection with the foregoing and
" which is consented to by the Port Authority.

(ii)  The performance of the Temporary Facilities Work, and the
Temporary Facilities and the use and operation thereof, shall not adversely affect the ‘
Redevelopment Work including without limitation the cost or schedule thereof. Additionally,
none of the costs for the Temporary Facilities Work shall be included in the Cost of the
Redevelopment Work, except for the amounts actually paid or payable by the Lessee to
independent third party contractors for the purchase of the jet bridges and lounge furniture that
are installed at the New Passenger Terminal. None of the Temporary Facilities Cost shall be a
 part of the Cost of the Redevelopment Work. '

: (iii)  The Lessee agrees that the performance of the Temporary
Facilities Work described in this paragraph (b)(5) shall be at the Lessee's sole cost a_nd expense
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without any reimbursement from the Port Authority, shall be subject to and performed in
accordance with all the terms and provisions of this Lease and shall be designed and constructed
in‘accordance with the design criteria as contained in the Port Authority Tenant Construction
Review Manual and in the Port Authority Aviation Department Tenant Alteration Procedures
and Standards Guide as the same may be amended from time to time (the Redevelopment Work
and such design and construction of the Temporary Terminal Work being sometimes hereinafter
collectively referred to as the “Construction Work™). :

(c) Memorandum of Agreement Requirements:

(1)  The Lessee shall participate in all meetings with the
Redevelopment Advisory Committee (“RAC”), as defined in the MOA, in connection with the
Construction Work and the obligations of the Lessee set forth in subparagraph (2) of this
paragraph (c) and shall cooperate with the RAC and the Port Authority and provide to the Port
Authority a response to suggestions and recommendations made by the RAC or any members
thereof in connection with the foregoing. Further, Port Authority approval of the Lessee’s plans
and specifications shall not occur prior to all determinations having been made by the Port
Authority as to all of the matters covered by subparagraph (2) of this paragraph (c).

' ' (2)  The Lessee shall comply with all of the terms and conditions of the
MOA which pertain or relate to the Construction Work (the “Terminal 5 MOA Requirements™)
including without limitation the following requirements in the MOA, such compliance to include
without limitation preparing and submitting associated studies, analyses and documentation in a
prompt and timely manner and as required by the MOA and the RAC:

v ' (i)  The Lessee shall cooperate fully with the formation and
operation of the Redevelopment Advisory Committee;

(i)  The Lessee shall comply with all of the requirements of
Stipulations 3, 9, 10, 13 and 14 of the MOA; ' ‘

(iii) ~ The Lessee shall comply with all of the requirements of
Stipulations4 and 12 of the MOA with respect to the Redevelopment Work;

@iv) The Lessee shall comply with all of the requirements of
Stipulation 5 of the MOA with respect to the West Tube as defined in the MOA,;

(v)  The Lessee shall comply with all of the requirements of
Stipulation 15 of the MOA with respect to the removal of the south baggage facility; and

(vi)  The Lessee shall comply with all of the requirements of
guideline 4(b), 4(c), 4(e), 4(f) and 4(g) of Attachment D of the MOA. '

, 3) All of the costs paid for or incurred by the Lessee to comply with
this paragraph (c) shall be assigned to the appropriate Element of Work.
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(4)  Neither this Lease nor anything contained herein shall impose or
be deemed to have imposed any obligations whatsoever on the Port Authority with respect to the
MOA except as set forth in Section 87 hereof with respect to the MOA Flight Wing Il Work, the
MOA Curtain Wall Work and the Building No. 60 AirTrain Connector Work.

(5)  Nodelay in the performance of the Construction Work arising
from or in connection with the RAC or the MOA shall relieve the Lessee from any of the
obligations under this Lease.

(d) Changes to Contract Documents:

(1)  Definitions:

_ The following terms, when used in this Agreement shall, unless the
context shall require otherwise, have the respective meanings given below:

()  “Authorized Change Order” shall mean an Immaterial
Change Order, a Material Change Order and a Port Authority Requested Change Order.

_ (i)  “Change Order” shall mean any amendment, supplement
or other change to any of the Contract Documents.

(i)  “Immaterial Change” shall mean a Proposed Change that is
not a Material Change. ¥

(iv)  “Immaterial Change Order” shall mean a Change Order
that is not a Material Change Order that was submitted to the Port Authority prior to execution
thereof by the Lessee. ‘

(v)  “Lessee Change Order” shall mean any Change Order that
is not a Port Authority Requested Change Order.

(vi)  “Lessee Proposed Change” shall mean a Proposed Change
that is not a Port Authority Requested Change.

(vii)' “Material Change” shall mean a Proposed Change that:

(aa)  increases or reduces the scope of, or the design
intent of, the Redevelopment Work as described in the Terminal 5 Redevelopment Basis
of Design, the Parking Garage Basis of Design, the Design Development Documents or

_ the Redevelopment Work Construction Applications;

(bb)  changes one or more Port Authority approved
Contract Documents which (x) results in the issuance of a new or revised drawing by the
Architect or Engineer of Record and (y) the Resident Engineer of the Port Authority
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determines that such Proposed Change requires submission to the Port Authority for
approval,

(cc)  adversely affects the Redevelopment Work so that it
will not deliver the same level of service, quality, functionality, useful life, efficiency or
cost and ease of maintenance as the Redevelopment Work specified in the Terminal 5
Redevelopment Basis of Design, the Parking Garage Basis of Design, the Design
Development Documents or the Redevelopment Work Construction Applications; or

(dd) impacts any construction other than the
Redevelopment Work, or any activity other than the activities permitted under this Lease,
or any portion of the Airport outside of the Redevelopment Work Site; or

(ee)  impacts the Redevelopment Work Project Schedule.

(vili) “Material Change Order” means a Material Change that
has been approved by the Port Authority.

(ix)  “Port Authority Regquested Change” shall mean a Proposed
Change requested by the Port Authority for purposes that include but are not limited to operation
and maintenance considerations, good practice, operational requirements, and any further
conditions which may be imposed by the General Manager of the Airport, provided, however,
any change (x) that is in response to unforeseen conditions discovered in the area of work during
construction that requires adjustment or modification of the installation or construction to
accommodate the design intent or (y) that shall be required in order for the Redevelopment Work
to be performed and completed in compliance with all of the terms and conditions of this Lease,
including without limitation, those set forth in paragraph () of this Section, shall not be a Port
Authority Requested Change notwithstanding such amendment, supplement or change is
requested by the Port Authority. ’

(viy  “Port Authority Requested Change Order” shall mean each
Port Authority Requested Change that has been approved by the Port Authority.

‘ (vii) “Proposed Change” shall mean a proposed amendment,
supplement or other change to any of the Contract Documents.

(2) Lessee Proposed Changes:

Upon request by the Port Authority, the Lessee shall provide to the
Port Authority the written documentation described in paragraph (e)(3)(iv) of this Section. In the
event of any dispute as to whether a Lessee Proposed Change is a Material Change, such dispute
shall be referred to and determined by the Chief Engineer of the Port Authority. The Port
Authority shall advise the Lessee in writing if a Lessee Proposed Change is a Material Change.

3) Material Changes:
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. All Material Changes shall be subject to the prior written approval
of the Port Authority and the Lessee shall not authorize or permit any Redevelopment Work
Contractor to perform any work in connection with any Material Change unless such prior
approval of the Port Authority is obtained. If the Lessee desires to make a Material Change, it
 shall request the approval of the Port Authority and shall provide the Port Authority with a

written statement setting forth in detail the scope, impact on the level of service, quality,
functionality, useful life, efficiency and cost and ease of maintenance of the Redevelopment
Work and the Lessee’s good faith cost estimate for each Material Change for labor, materials and
equipment and such other Cost Categories as may be applicable (including without limitation,
design and construction and the costs of any changes in related work) and savings, if any, in the
Cost of the Redevelopment Work which would result from such Material Change and the impact
of the Material Change (either positive or negative), cumulatively with all prior Change Orders
on (A) the Cost of the Redevelopment Work (B) each Element of Cost and (C) on the scheduled
completion date for each Element of Work. Upon the approval by the Port Authority of a
Material Change, the Lessee may enter into the Material Change and proceed with the work
covered by such Material Change.

(4)  Port Authority Regquested Changes:

(1) The Lessee shall provide the Port Authority with a written
statement within ten (10) Business Days after the Lessee’s receipt of a Port Authority Requested
Change setting forth in detail the Lessee’s good faith cost estimate for such Port Authority
Requested Change for labor, materials and equipment and such other Cost Categories as may be
applicable (including without limitation design and construction and the costs of any changes in
related work) and savings, if any, in the Cost of the Redevelopment Work which would result
from such Port Authority Requested Change and the impact of the Port Authority Requested
Change (either positive or negative), cumulatively with all prior Authorized Change Orders on
(A) the Cost of the Redevelopment Work (B) each Element of Costand (C) on the scheduled
completion date for each Element of Work. '

(i)  The Lessee shall design and make such changes or
modifications in the Redevelopment Work in accordance with each Port Authority Requested
Change Order, which changes and modifications will become a part of the applicable
Redevelopment Work Construction Application and the Redevelopment Work.

(iii) The Lessee shall not authorize or permit any :
Redevelopment Work Contractor to perform any work in connection with any Port Authority
Requested Change unless the Port Authority has approved such Port Authority Requested

Change.

(iv)  The Lessce will use commercially reasonable efforts to
provide the Port Authority with an estimate for each Port Authority Requested Change in the
lowest lump sum amount. In the event that such lump sum amount is not satisfactory to the Port
Authority, the Port Authority will have the option to have the Lessee proceed with the Port
Authority Requested Change on a time and materials basis not to exceed without prior approval
of an agreed upon maximum cost.
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(v)  The Port Authority shall pay the Lessee for the cost of all
Port Authority Requested Change Orders in accordance with Section 87 of this Agreement,
provided, however, if the work, materials or equipment covered by a Port Authority Requested
Change is part of the Element Budget for the Cost of the Lessee’s Redevelopment Work
Elements, then only the incremental cost of such Port Authority Requested Change Order shall
be included in any Cost of the Port Authority Requested Change Order and in the Cost of the
Port Authority Redevelopment Work Elements and the remainder of the amounts paid or payable

under such Port Authority Requested Change Order shall be included in the Cost of the Lessee’s
Redevelopment Work Elements.

(5)  The Cost of the Redevelopment Work shall not include any costs
related to a Change Order for a Material Change that is not a Material Change Order.

(e)  Project Management:

(1)  Prior to or promptly after the execution of this Agreement, the
Lessee shall submit a project management plan to the Port Authority for its approval. Such plan
shall describe in detail the organizational structure of the Lessee’s project team, including roles
and responsibilities of all members, the proposed plan for the procurement of design and
construction services, the proposed procedures and software to be used to provide cost control
and management of schedules and budgets, the administrative procedures for record keeping and
document control. The Lessee shall comply with such project management plan as the same shall
have been approved by the Port Authority.

(2)  The Lessee shall be responsible for developing all Redevelopment
Work Contracts and Documents and for the coordination among all design and construction
Redevelopment Work Contracts and Documents. The Redevelopment Work Contracts and
Documents shall provide separate construction cost estimates for each Element of Work as more
fully described in paragraph (g) hereof and shall provide construction schedules that coordinate
all the Elements of Work. '

(3)  Project Cost Plan, Budget and Reporting:

(1) The detailed Stage 2 construction trade cost estimates for
each Element of Work as shown in the exhibit attached hereto, hereby made a part hereof and
marked “Exhibit 2.11” (herein referred to as “Exhibit 2.11”) have been translated into cost
budgets for each Element of Work in accordance with the schedule of various cost categories
comprising “construction costs” and “soft costs” as set forth in the exhibit attached hereto, make
a part hereof and hereby marked “Bxhibit 2.12” (herein referred to as “Exhibit 2.12”) (each a
“Cost Category”). The term “Element Budget’ shall mean with respect to each Element of Work
the sum of all of the Cost Categories for such Element of Work as set forth in the exhibit
attached hereto, make a part hereof and hereby marked “Exhibit 2.13” (herein referred to as
“Exhibit 2.13”) and “Project Budget” shall mean an amount equal to the sum of all Element

Budgets.
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(i)  The Lessee shall provide monthly reports and updates of
each Cost Category in the Element Budget for each Element of Work. The reports shall include
the original budget for each Cost Category set forth in Exhibit 2.12, approved budget transfers,
current budget, actual costs incurred to date, Port Authority Payments made with respect to the
cost category, variances from comparing actual costs to budgeted, and the estimated cost by Cost
Category and total thereof at completion for each Element of Work, Actual costs and forecasts
will include relevant details of contract costs and reflect the latest updated Redevelopment Work
Project Schedule information so as to accurately reflect the project cash flows.

(iii)  The exhibit attached hereto, hereby made a part hereof and
marked “Exhibit 2.14” (herein referred to as the “Anticipated Monthly Expenditure Schedule”)
indicates anticipated expenditures by month for each Cost Category and for each Element of
Work for the performance of all of the Redevelopment Work. The Lessee will provide updates to
the Anticipated Monthly Expenditure Schedule for the duration of the Redevelopment Work.

(iv)  The Lessee shall maintain, make available for Port
Authority inspection and continuously update a tabulation of all pending Change Orders and
Change Orders. The tabulation shall include the description, estimated cost, final cost schedule
adjustments and additional costs resulting from such pending Change Orders and Change Orders.
The Lessee shall maintain such documentation for Proposed Changes, pending Change Orders
and Change Orders in sufficient detail for the Port Authority to determine if a Change Order
covers a Material Change, including, but not limited to, drawings, sketches, costs estimates and
specifications. The Lessee shall provide the Port Authority with copies of the foregoing and such
additional information and documentation as the Port Authority may request from time to time.

(v)  The Lessee shall notify the Port Authority in writing when
the actual cost for an Element of Work reaches 80% of the Element Budget for such Element of
Work together with an estimated cost at completion of such Element of Work by each Cost
Category constituting a part of such Element Budget, taking.into account without limitation
executed Change Orders and pending Change Orders, if any, and other commitments and
exposures related to such Element of Work.

Q) Project Schedules:

@) The exhibit attached hereto, hereby made a part hereof and
marked “Exhibit 2.15” (herein referred to as “Exhibit 2.15”) sets forth a comprehensive baseline
project master schedule for the Redevelopment Work including schedule information for each
Element of Work and showing the interrelationships and interfaces between and among design
activities, the work to be performed under each of the construction contracts, connection to
airport utility services, key milestones and major tasks for each Blement of Work including their
associated durations and dates of placing into use and completion (which comprehensive
schedule is herein called the “Initial Redevelopment Work Project Schedule”).

(i)  The Lessee shall promptly revise the Redevelopment Work
Project Schedule to incorporate all updates theretd reflecting individual construction contract
schedule information and shall promptly provide the Port Authority with all such revisions
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(which revised Initial Redevelopment Work Project Schedule as so revised from time to time as
approved by the Port Authority is herein called the “Redevelopment Work Project Schedule’).

(iii)  Additionally, the Lessee shall administer, revise and
provide updates on the progress of the Redevelopment Work in comparison to the
Redevelopment Work Project Schedule on a monthly basis. The initial Redevelopment Work
Project Schedule and all subsequent revisions and monthly updates shall conform to standard
industry practices for projects of similar size including but not limited to critical path method
format and a sufficient level of detail to support milestone dates, and provide construction work
status. The schedule shall be provided in electronic primavera data base format and printed
format as may be requested by the Port Authority.

(iv)  The Redevelopment Work Project Schedule shall reflect
that the existing Yellow Parking Lot including entry/exit plazas shall not be closed before the
pre-construction meeting for the Parking Garage Work is held and that the Parking Garage
Completion Date shall occur on or prior to the earlier to occur of DBO or the Terminal Work

Completion Date.

(5) Project Reports:

The Lessee shall provide the Port Authority a monthly project
management report in such form as shall be prescribed by the Port Authority including an
- executive summary and describing project activities, accomplishments, issues and concerns for
the past month, and activities planned for the next three months. Each report shall contain cost
_and schedule information to reflect the progress and status of the Redevelopment Work. The
- report shall identify and address any anticipated or potential problems, the reason for any failure
to meet targets, and proposals for correcting actual or anticipated problems. The reports shall be
provided to the Port Authority by the 20" day occurring after the Jast day of the calendar month

covered by such report.

® Plans and Specifications

(1) () Prior to the commencement of the Construction Work, the
Lessee shall submit to the Port Authority for the Port Authority’s approval as they are completed.
and with sufficient time to permit Port Authority staff to review the submission to ensure that the
Redevelopment Work Project Schedule is complied with, complete plans and specifications for
the Construction Work and all required supporting information including, but not limited to,
drawings, reports, calculations and computer printouts of analysis therefor. Procedures for
“submissions and reviews are described in the Port Authority Aviation Department Tenant
Alteration Procedures and Standards Guide.

(i)  Inaddition to the requirements set forth in subparagraph

(1)() of this paragraph (f), as they are completed and with sufficient time to permit Port
Authority staff to review the documents to ensure that the Redevelopment Work Project
Schedule for the Passenger Terminal Work, Landside Civil Work, Airside Civil Work, MOA
Curtain Wall Work, MOA Flight Wing T Work, Parking Garage Work, Terminal 5 Airtrain
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Connector Work and Temporary Facilities Work will be adhered to, the Lessee shall submit to
the Director of the Redevelopment of the Port Authority a sufficient number of copies of the
preliminary design development documents (60% completed design) for each of the Elements of

Work.

(iii)  Further, in addition to the requirements set forth in
subparagraphs (1)(1) and (1)(ii) of this paragraph (f) for any work that is performed on a design
build basis, as they are completed and with sufficient time to permit Port Authority staff to
review the documents to ensure that Redevelopment Work Project Schedule attached hereto will
be adhered to, the Lessee shall submit to the Director of Redevelopment of the Port Authority

Program fifteen (15) copies of the following drawings or documents:
(aa)  preliminary concept development plans;

: (bb)  request for proposal and scope of work documents
including without limitation concept drawings and design criteria;

S (cc) initial preliminary design documents which shall be
at 2 minimum 35% complete; and

(dd) preliminary design documents which shall be at a
minimum 60 -75% complete.

- (2)  Without limiting the generality of the foregoing, the Construction
Work as set forth in the Lessee’s plans and specifications (all of which shall be in such detail as
may reasonably permit the Port Authotity to make a-determination as to whether the
requirements hereinafter referred to are met) shall not:

_ () Be unsafe, unsound, hazardous or improper for the use and
occupancy for which it is designed, or

(i)  Not comply with the Port Authority’s requirements for
harmony of external architecture of similar existing or future improvements at the Airport, or

: (iiiy  Not comply with the Port Authority’s requirements with
respect to external and interior building materials and finishes of similar existing or future
improvements at the Airpott, or

(iv)  Not provide for sufficient clearances for taxiways, runways
- and apron areas, or be designed for use for purposes other than those authorized under this
Agreement, or set forth ground elevations ot heights other than those prescribed by the Port

Authority, or

(v) Be designed for use for purposes other than those
authorized under the Agreement, of
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(vi)  Set forth ground elevations or heights other than those
prescribed by the Port Authority,or ..

(vii) Not provide adequate and proper roadways and pedestrian
circulation areas, Ot

(viii) Not comply with the building height limitations in
connection with sight line requirements between the existing control tower and the Public
Aircraft Facilities at the Airport, of

(ix)  Not be at locations or not be oriented in accordance with
the Comprehensive Plan, or

: (x)  Not comply with the provisions of the Basic Lease,
including without limiting the generality thereof, the provisions of Section 18 of the Basic Lease
providing that the Port Authority will conform to the enactments, ordinances, resolutions and
" regulations of the City of New York and its various departments, boards and bureaus in regard to
the construction and maintenance of buildings and structures and in regard to health and fire
protection which would be applicable if the Port Authority were a private corpordtion to the
extent that the Port Authority finds it practicable so to do, or

(xi)  Permit aircraft to overhang the boundary of the Premises,
except when entering or leaving the Premises, or

(xii) Be in violation or contravention of any other provisions and
terms of the Lease, or

(xiii) Not comply with all applicable governmental laws,
ordinances, enactments, resolutions, regulations, rules and orders, or

, (xiv) Not comply with all appl.icable requirements of the
National Board of Fire Underwriters and the Fire Insurance Rating Organization of New York,
or

(xv) Not comply with the Port Authority’s requirements with
respect to Jandscaping, or :

(xvi) Not comply with the Port Authority’s requirements and
standards with respect to noise, air pollution, water pollution or other types of pollution, or

_ (xvii) Not comply with the construction limitations set forth in
any of the Exhibits, or

(xviii) Without limiting any other term or provision hereof, not
comply with the Americans With Disabilities Act of 1990.and all federal rules, regulations and
guidelines pertaining thereto, or
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(xix) Not comply with the Port Authority’s standard design
details, or

(xx)  Not comply with the Port Authority’s plans and policies
with respect to ground transportation, signing and traffic control and frontage control within the
Central Terminal Area of the Airport, or '

(xxi) Not be coordinated in design, functional planning,
construction or scheduling or staging with other Port Authority or tenant construction in the
Central Terminal Area at the Airport or with the Lessee's staging of the Construction Work
hereunder or other ongoing Airport construction projects and operations, including without
limitation the operation of the AirTrain, or

(xxii) Not provide appropriate or adequéte access for KIAC to its
cogeneration facility and the Central Heating and Refrigeration Facility for all types of vehicular,
_including oversized, deliveries, or

(xxiii) Not comply with the T erminal 5 Redevelopment Basis of
Design, or '

(xxiv) Not comply with or meet the requirements of the MOA, or

(xxv) Not comply with the project or construction scheduling set
forth in the Redevelopment Work Project Schedule, or :

(xxvi) Not comply with the Redevelopment of Terminal5/6
FONSI/ROD, or '

(xxvii) Not comply with the Parking Garage Basis of Design.

(3).  The Lessee and the Port Authority shall establish a design and
redevelopment working group to review the development of the Redevelopment Work and all
drawings, specifications, calculations and reports and like items prior to the submission of any
drawings or plans to the Port Authority and review the progress and conduct of the
Redevelopment Work. The working group shall meet on a regular basis in order that the Port
Authority will generally be informed of all areas of the design of the Redevelopment Work and
be aware of all construction approval dates. The meetings shall be informal to encourage a full
discussion of all appropriate issues and will not supersede the review or approval process of the
Comprehensive Plan, the Design Development Documents, Tenant Construction or Alteration
Applications and the contract documents as described in this Section. The meetings shall
continue until the Redevelopment Work is completed.

(g)  Performance of the Construction Work
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~ Allthe Construction Work shall be done in accordance with the following
terms and conditions: ‘

(O The Lessee hereby assumes the risk of loss or damage to all
of the Construction Work prior to the completion thereof and the risk of ioss or damage to all
property of the Port Authority and others and the risk of personal injury and death to all Persons
arising out of or in connection with the performance of the Construction Work including without
limitation for all Environmental Requirements and Environmental Damages, except as expressly
set forth in subparagraph (12) of this paragraph (g). In the event of such loss or damage, the
Lessee shall forthwith repair, replace and make good the Construction Work and the property of
the Port Authority as part of Project Costs. The Lessee shall itself and shall also require its
contractors to indemnify and hold harmless the Port Authority, its Commissioners, officers,
agents and employees (each of the foregoing being hereinafter singularly referred to as a
“«Construction Work Indemnified Party”) from and against all claims and demands, just or unjust,
of third persons (including employees, officers, and agents of the Port Authority) arising or
alleged to arise out of the performance of the Construction Work and for all expenses incurred by
it and by them in the defense, settlement or satisfaction thereof, including without limitation
thereto, claims and demands for death, for peisonal injury or for property damage, direct or
consequential, and whether they arise from the acts or omissions of the Lessee, of any
contractors of the Lessee, of the Port Authority, or of third persons, or from acts of God or of the
public enemy, or otherwise excepting only claims and demands which result solely from

affirmative willful acts done by the Port Authority, all the foregoing to include without limitation
all claims and demands arising out of or in connection with any Hazardous Substance and all

claims of the City of New York against the Port Authority pursuant to the provisions of the Basic

" Lease whereby the Port Authority has agreed to indemnify the City against claims except claims
* and demands of the City arising solely with respect to the Condition Exceptions which the
_Lessee is not responsible for pursuant to paragraph (b)(2) of Section 56 hereof and claims and

demands arising solely with respect to the terms and conditions of the Remedial Action Work
Plan which the Lessee is not responsible for complying with pursuant this Lease, provided,
however, that the Lessee shall not be required to indemnify the Port Authority where indemnity
would be precluded pursuant to the provisions of Section 5-322.1 of the General Obligations
Law of the State of New York (each and every claim or demand for which the Lessee has agreed
to indemnify a Construction Work Indemnified Party pursuant to this paragraph (g)(1)(1) being
hereinafter called a “Construction Work Indemnified Claim™).

(i)  (aa) Except as set forth in subparagraph (g)(1)(ii)(bb) of
this Section, the Lessee shall at its own cost and expense defend each and every suit
based upon any Construction Work Indemnified Claim (even if such claim or demand is
groundless, false or fraudulent) with counsel reasonably satisfactory to the Port.
Authority, and in defending such suit the Lessee shall not, without obtaining express
advance permission from the General Counsel of the Port Authority, raise any defense
involving in any way the jurisdiction of the tribunal over the person of the Port Authority,
the immunity of the Port Authority, its Commissioners, officers, agents or employees, the
governmental nature of the Port Authority, or the provisions of any statutes respecting
suits against the Port Authority, provided, however, the Port Authority shall have the
right at its election to either (x) participate in such defense or settlement with its own
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counsel and at its sole expense except as set forth in subparagraph (g)(1)(ii)(bb) of this
Section, but the Lessee shall have the control of the defense, judgment and settlement or
(y) upon notice to the Lessee relieve the Lessee from the obligation to defend any
Construction Work Indemnified Claim and itself defend such Construction Work
Indemnified Claim at its sole cost and expense except as set forth in subparagraph
(£)(1)(ii)(bb) of this Section and the settlement, judgment and satisfaction thereof shall be
paid by the Lessee if the Lessee has consented to such settlement, judgment or
satisfaction, which consent of the Lessee will not be unreasonably withheld.

, (bb)  In the event that the defense of a Construction Work
Indemnified Claim which is to be provided by the Lessee (including without limitation
any defense provided by the Lessee’s insurer, contractor or subcontractor) has not been
commenced within a reasonable time period after receipt by the Lessee of notice of such
Construction Work Indemnified Claim, or if the Lessee, one of its contractors or
subcontractors or its insurer shall not use a counsel that is reasonably satisfactory to the
Port Authority in defending a Construction Work Indemnified Claim, then upon notice to
the Lessee the Port Authority may defend such Construction Work Indemnified Claim at
the sole cost and expense of the Lessee.

, (cc)  The Port Authority and the Lessee will reasonably
cooperaté with each other in the defense of any Construction Work Indemnified Claim.

(dd) In the event that the Lessee (including any of its
insurance carriers, contractors or subcontractors involved in the defense of a Construction
Work Indemnified Claim) has a conflict of intefest with the Port Authority or other

_ Construction Work Indemnified Party or a defense by the Lessee (including without
limitation a defense by the Lessee’s insurer, contractor or subcontractor) adversely affects
the interests of the Port Authority or other Construction Work Indemnified Party, then
Lessee shall provide or cause to be provided separate counsel approved by the Port
Authority to defend such Construction Work Indemnified Claim.

: (2) ) All the Redevelopment Work shall be done in accordance
with plans and specifications to be submitted to and approved by the Port Authority prior to the
commencement of the Redevelopment Work and until such approval has been obtained the
Lessee shall redo and resubmit such plans and specifications until approval thereof by the Port
Authority. Upon approval of such plans and specifications by the Port Authority (such approved
plans and specifications as modified by an Authorized Change Order being herein sometimes
called the “Contract Documents”), the Lessee shall proceed diligently at its sole cost and
expense (except as provided in paragraph (g)(12) of this Section and in Section 87 hereof) to
perform the Redevelopment Work. All the Redevelopment Work, including workmanship and '
materials, shall be of first class quality. The I essee shall redo, replace or construct at its own
cost and expense and without any reimbursement or payment by the Port Authority pursuant to
Section 87 hereof entitled “Port Authority Payments for the Cost of the Rédevelopment Work™,
any Redevelopment Work not done in accordance with the approved plans and specifications, the
terms, provisions and conditions of this Lease or any further requirements of the Port Authority.
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plans and specifications to be submitted to and approved by the Port Authority prior to the commencement of the
Temporary Facilities Work and until such approval has been obtained the Lessee shall redo and resubmit such plans
and specifications until approval thereof by the Port Authority. Upon approval of such plans and specifications by the
Port Authority, the Lessee shall proceed diligently at its sole cost and expense to perform the Temporary Facilities
Work. All the Temporary Facilities Work, including workmanship and materials, shall be of first class quality. The
Lessee shall redo, replace or construct at its own cost and expense, any Temporary Facilities Work not done in
accordance with the approved plans and specifications, the terms, provisions and conditions of this Lease or any -
further requirements of the Port Authority.

. ' (i)  All the Temporary Facilities Work shall be done in accordance with

3 Q@ In addition to the requirements set forth in subparagraphs (4) and (5) of
this paragraph (g), the Lessce shall provide a list of contracts and describe the scope of work for each contract it
intends to award for the performance of the Construction Work. Prior to entering into a contract for any part of the

‘Construction Work, the Lessee shall submit to the Port Authority the names of the bidders for each contract and the
name of the contractor to whom the Lessee proposes to award said contract. The Port Authority shall have the right to
disapprove any contractor that may be unacceptable to it. The Lessee shall include in all such contracts such
provisions and conditions as may be reasonably required by the Port Authority. In addition, all contracts for the
transportation and disposal of Shared Soil shall be performed, billed and paid for on a per ton basis and shall further
include provisions covering the performance of transportation and disposal of soil that is not Shared Soil pursuant to
Port Authority Requested Change Order at the same per ton costs as those for Shared Soil.

(i)  Without limiting the generality of the foregoing all of the construction
contracts for the Construction Work shall provide as follows: “If (i) the Contractor fails to perform any of his
obligations under the Contract, including his obligation to the Lessee to pay any claims lawfully made against him by
any materialman, subcontractor or workman or other third person which arises out of or in connection with the
performance of the Contract or (i) any claim (just or unjust) which arises out of + in connection with the Contract is
made against the Lessee or (iii) any subcontractor under the Contract fails to pay any claims lawfully made against
him by any materialman, subcontractor, workman or other third persons which arise out of or in connection with the
Contract or if in the Lessee’s opinion any of the aforesaid contingencies is likely to arise, then the Lessee shall have
the right, in its discretion, to withhold out of any payment (final or otherwise and even though such payments have
already been certified as due) such sums as the Lessee may deem ample to protect it against delay or loss or to assume
the payment of just claims of third persons, and to apply such sums in such manner as the Lessee may deem proper to

_ secure such protection or satisfy such claims. All sums so applied shall be deducted from the Contractor’s
compensation, Omission by the Lessee to withhold out of any payment, final or otherwise, a sum for any of the above
contingencies, even though such contingency has occurred at the time of such payment, shall not be deemed to
indicate that the Lessee does not intend to exercise its right with respect to such contingency. Neither the above
provisions for rights of the Lessee to withhold and apply monies nor any exercise, or attempted exercise of, or
omission to exercise such rights by the Lessee shall create any obligation of any kind to such materialmen,
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subcontractors, workmen or other third persons. Until actual payment is made to the Contractor,
his right to any amount to be paid under the Contract (even though such amount has already been
certified as due) shall be subordinate to the rights of the Lessee under this provision.”

@4 @ Prior to engaging or retaining any Architect or Engineer of
Record for the Construction Work, the Lessee shall submit the name of each such architect or
engineer to the Port Authority for its approval. The Port Authority shall have the right to
disapprove any architect or engineer who may be unacceptable to it. Additionally, prior to
entering into any agreement with any Architect or Engineer of Record, the Lessee shall submit
such agreement to the Port Authority for approval and the Port Authority shall have the right to
disapprove any such agreement within fifteen (15) Business Days after the Lessee’s submittal of
such agreement to the Port Authority. No such agreement shall be modified, supplemented or
amended until the Lessee shall have submitted such modification, supplement or amendment to
the Port Authority for approval and the Port Authority shall have the right to disapprove any such
modification, supplement or amendment within ten (10) Business Days after the Lessee’s
submittal thereof to the Port Authority. ‘

‘ (ii)  Prior to engaging or retaining a program manager to
monitor and supervise the Construction Work, the Lessee shall submit the name of each such
program manager to the Port Authority for its approval. Additionally, prior to entering into any
agreement with any program manager, the Lessee shall submit such agreement to the Port
Authotity for approval and the Port Authority shall have the right to disapprove any such
agreement within fifteen (15) Business Days after the Lessee’s submiftal of such agreement to
the Port Authority. No such agreement shall be modified, supplemented or amended until the
Lessee shall have submitted such modification, supplement or amendment to the Port Authority
for approval and the Port Authority shall have the right to disapprove any such modification,
supplement or amendment within 10 Business Days after the Lessee’s submittal thereof to the

Port Authority.

¢ O The Lessee shall retain a construction manager to act as the
general contractor for the Construction Work. Prior to entering into a contract with a
construction manager for the Construction Work, the Lessee shall submit to the Port Authority
for its approval the name of each construction manager. The Port Authority shall have the right
to disapprove any construction manager that may be unacceptable to it (each such construction
manager that is approved by the Port Authority being herein called a “General Contractor”).
Additionally, prior to entering into any agreement with any General Contractor, the Lessee shall
submit such agreement to the Port Authority for approval and the Port Authority shall have the
right to disapprove any such agreement within fifteen (15) Business Days after the Lessee’s
submittal of such agreement to the Port Authority. No such agreement shall be modified,
supplemented or amended until the Lessee shall have submitted such modification, supplement
or amendment to the Port Authority for approval and the Port Authority shall have the right to
disapprove any such modification, supplement or amendment within ten (10) Business Days
after the Lessee’s submittal thereof to the Port Authority.

: . (i) At such times as the Lessee and the General Contractor
determine the identity of the proposed subcontractors and potential bidders for the Construction
Work, the Lessee shall submit to the Port Authority the names of the proposed subcontractors
~ and potential bidders and the portion of the Construction Work which the Lessee anticipates will
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be performed by such contractors, subcontractors and bidders. The Port Authority may, within
ten (10) business days of the submission of a list of the names of such proposed subcontractors
and bidders, comment thereon. The Lessee shall not employ or approve any subcontractor or
bidder to which the Port Authority has a reasonable objection.

(iii)  Each construction bid document, contract and other
construction document for the Redevelopment Work must comply with all of the terms and
conditions of this Section and of Section 87 hereof entitled “Port Authority Payments for the
Cost of the Redevelopment Work” and in addition to the requirements set forth in this Section 2°
and in Section 87 hereof, the Lessee shall include in said construction documents, bid documents
and contracts such other terms, provisions and conditions as may be reasonably required by the

Port Authority prior to the execution thereof.

(iv)  Inaddition to and without limiting any other right or
remedy of the Port Authority under this Lease or otherwise, the Port Authority shall have the
right to audit the books of any contractor (at any tier) with respect to any contract covering the
Construction Work, or any portion thereof and each contract for the Construction Work shall so
provide. In the event that a Port Authority audit shall disclose that amounts paid by the Port
Authority exceed amounts incurred by the Lessee or the payments actually paid by the Lessee for

“work actually performed and labor actually furnished and material and equipment actually
furnished and installed in connection with the performance of the Redevelopment Work, the
Lessee shall immediately pay to the Port Authority an amount equal to the excess amount paid
by the Port Authority. ' :

: (v) (aa) The Lessee shall provide on an ongoing basis, a cost
breakdown of all the Redevelopment Work separately detailing each of the Elements of
Work or any portion thereof, which separate detailed cost breakdown shall be provided to
the Port Authority. It is expressly understood and agreed that in the event any proposed
contract covers the construction of more than one Element of Work, or any portion
thereof, then the cost breakdown shall contain an allocation of costs between each
Element of Work, or shall set forth a method for properly determining the allocation of
such costs, provided, however, that if such cost breakdown does not propetly allocate
said costs or set forth a method for the allocation of said costs the Port Authority shall
determine the costs thereof that are applicable to each individual Element of Work, or
any portion thereof. :

(bb)  No bid document and no contract for the Temporary
Facilities Work shall cover the performance of any of the Redevelopment Work and no
cost incurred for work performed under a contract covering the Temporary Facilities
Work shall be included in the Cost of the Redevelopment Work.

(vi)  Itis further understood and agreed that the Port Authority
shall have as full a right to require the use of competitive bidding and award, or other basis of
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award, for the construction of the Redevelopment Work, or any portion thereof as if such
construction were to be performed by the Port Authority.

(vii) The Lessee shall file with the Port Authority two copies of
each of the contracts for the Redevelopment Work on the eatlier of within ten (10) days after the
execution of such contract and prior to the start of the portion of the Construction Work covered
by such contract. Further, the Lessee shall submit one copy of all approved shop drawings within
10 days after approval thereof by the Architect or Engineer of Record for such drawings.

6 @) The Lessee shall or shall require its construction manager,
architect or engineer to furnish a full time resident engineer on site at all times work is ongoing
during the construction period and the Lessee shall furnish a full time owner’s representative
authorized to act on behalf of the Lessee for the Construction Work and shall be available on site

* at all times work is ongoing during the construction period.

(i)  The Lessee shall require certification by a licensed
“engineer of all controlled inspections and testing including, but not limited to, pile driving data
and all controlled concrete work and such other certifications as may be requested by the Port
Authority from time to time. The Lessee shall submit all certifications and logs to the Port
Authority’s Resident Engineer. Prior to the commencement of laboratory services the Lessee
shall submit to the Port Authority the names of all laboratories to be used for testing and
inspections. The Port Authority shall have the right to disapprove any laboratory that may be
unacceptable to it.

(7)  The Lessee shall expend not less than Five Hundred Seventy
Million Dollars and No Cents ($570,000,000.00) with respect to the Feédevelopment Work and
shall complete the Redevelopment Work by no later than day the preceding the fifth (5™
anniversary of the Lease Commencement Date. *

(8)  The Lessee agrees to be solely responsible for any plans and
specifications used by it and for any loss or damages resulting from the use thereof,
notwithstanding the same have been approved by the Port Authority and notwithstanding the
incorporation therein of Port Authority recommendations or réquirements. Notwithstanding the
requirement for approval by the Port Authority of the conitracts to be entered into by the Lessee
or the incorporation therein of Port Authority requirements or recommendations, and
notwithstanding any rights the Port Authority may have reserved to itself hereunder, the Port
Authority shall have no liabilitics or obligations of any kind to any contractors engaged by the
Lessee or for any other matter in connection therewith and the Lessee hereby releases and
discharges the Port Authority, its Commissioners, officers, representatives and employees of and
from any and all liability, claims for damages or losses of any kind, whether legal or equitable, or
from any action or cause of action arising or alleged to arise out of the performance of any of the
Construction Work pursuant to the contracts between the Lessee and its contractors. Any
warranties contained in any construction contract entered into by the Lessee for the performance
of the Construction Work hereunder shall be for the benefit of the Port Authority as well as the
Lessee, and the contract shall so provide. _
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(9)  The Port Authority shall have the right, through its duly designated
representatives, to inspect the Construction Work and the plans and specifications thereof, at any
and all reasonable times during the progress thereof and from time to time, in its discretion, to
take samples and perform testing in any part of the Construction Work.

(10) The Lessee agrees that it shall deliver to the Port Authority three
(3) sets of “as built” drawings of the Construction Work in an electronic CADD data fileon a
CD Rom in a format to be designated by the Port Authority, all of which shall conform to the
specifications of the Port Authority (the receipt of a copy of said specifications prior to the
Effective Date being hereby acknowledged by the Lessee), and all engineering reports,
engineering analysis, boring logs, survey information and engineering design calculations and
operation and maintenance manuals in a comprehensive, coordinated package. The Lessee shall,
during the term of this Lease, keep said digital electronic files of drawings and said electronic
CADD data files current showing thereon any changes or modifications which may be made and
provide copies thereof to the Port Authority as the Port Authority may request from time to time.
(No changes or modifications shall be made without prior Port Authority consent).

(11)  The Lessee shall, if requested by the Port Authority, take all
reasonable measures to prevent erosion of the soil and the blowing of sand during the
performance of the Construction Work, including but not limited to the fencing of the ‘
Redevelopment Work Sites or portions thereof or other areas and the covering of open areas with
asphaltic emulsion or similar materials as the Port Authority may direct.

: C(12) @) The following terms, when used in this Agreement, shall,
unless the context shall require otherwise, have the respective meanings given below:

(aa)  “Eligible Below Ground Asbestos” shall mean only
that asbestos which meets all of the following criteria: It is (i) intact, (ii) below-ground
but not patt of a below-ground structure and (iii) contained within or around a utility line
that has to be relocated or removed as part of the Redevelopment Work, provided,
however, no such asbestos shall be Eligible Below Ground Asbestos unless the Lessee
shall have notified the Resident Engineer of the possible presence of such eligible below
ground asbestos and the Port Authority shall have inspected, measured and documented
the eligibility and quantity of the suspected eligible below ground asbestos within two
Business Days. ‘

(bb)  “Eligible Below Ground Asbestos Disposal Cost”
shall mean the amounts, and such amounts only, actually paid or payable by the Lessee to
independent third party contractors for the cutting, wrapping, transporting and disposal
off-Airport of Eligible Below Ground Asbestos by a licensed asbestos contractor in
accordance with this Lease, including without limitation, all Environmental
Requirements, but only to the extent such amounts are included in Redevelopment Work
Certificates as defined in Section 87 hereof, and as such amounts may be adjusted
pursuant to the provisions of paragraphs (f) and (g) of Section 87 hereof.
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‘ (cc) “Free Product” shall mean the presence in ground
water of free phase petroleum hydrocarbons having a thickness of 0.01 feet or greater.

(dd)  “Incremental Dewatering Cost” shall mean the sum
of the following amounts, and such amounts only, actually paid or payable by the Lessee
(but only to the extent such amounts are included in Redevelopment Work Certificates
and as such amounts may be adjusted pursuant to the provisions of paragraphs (f) and (g)
of Section 87 hereof) (it being understood and agreed that the cost of the transportation
and disposal of sediments from a Supplemental Treatment System if disposed of as soil
shall be Shared Soil and shall be included in the Incremental Soil Disposal Costs and not
in the Incremental Dewatering Cost):

(A)  amounts actually paid or payable by the
Lessee to independent third party contractors on a per gallon basis for the
transportation and disposal in accordance with this Lease, including without
limitation, all Environmental Requirements, of liquid sediments generated from
the Lessee’s Dewatering System in excess of six cents (Ex. 2.a.) _
provided, however, in no event shall any-amounts which are not paid or payable
on a per gallon basis be includable as part of the Incremental Dewatering Cost,
and, provided, further, however, notwithstanding the foregoing “Incrémental
Dewatering Cost” shall not include any amounts paid or payable to the Lessee for
the transportation and disposal of any liquid sediments which contain any Lessee
Hazardous Substances, and -

(B)  amounts actually paid or payable by the
Lessee to independent third party contractors for work actually performed, labor
actually furnished and materials and equipment actually furnished for the
purchase, installation and operation of the Supplemental Treatment, if any,
provided, however, notwithstanding the foregoing “Incremental Dewatering Cost”
shall not include any amounts paid or payable to the Lessee for the purchase,
installation and operation of any Supplemental Treatment of volatile organics
which are a Lessee Hazardous Substance.

(ee) “Incremental Per Ton Cost of the Shared Soil
Disposal Work” shall mean for each ton of Shared Soil transported and disposed of to a
location off of the Airport in accordance with the terms and conditions of this Lease, the
amount that the Per Ton Cost of the Shared Soil Disposal Work for such.ton of Shared
Soil exceeds the amount of” , _ per ton but does
(Ex. 2.a.)
not exceed the amount of per ton.

(ff)  “Incremental Soil Disposal Costs” shall mean an
amount equal to the sum of the Incremental Per Ton Cost of the Shared Soil Disposal
Work for all tons of Shared Soil transported and disposed of off of the Airport.

(gg) “Lessee’s Dewatering System” shall mean the
treatment system which shall have been approved by the Port Authority and is required to
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satisfy all the requirements and conditions of the JFK SPDES Permit, with the exception
of volatile organics, as sampled from the final discharge from such treatment system, and
at a minimum said system shall include settling tanks, provided, however,
notwithstanding the foregoing, in the event that the presence of any volatile organics is
due to a Lessee’s Act or if the volatile organics are taken from or under the Premises and
the presence of such volatile organics on or under the Premises occurred after the
Effective Date and such Hazardous Substances were not added to or under the Premises
by the sole acts and omissions of the Port Authority, then the “Lessee’s Dewatering
System” shall include the treatment system which shall have been approved by the Port
Authority and is required to satisfy the requirements and conditions of the JFK SPDES

Permit for such volatile organics.

(hh)  “Lessee’s Eligible Below Ground Asbestos Disposal
Costs” shall mean an amount equal to 40% of the Eligible Below Ground Asbestos
Disposal Cost.

(ii)  “Lessee’s Incremental Dewatering Costs” shall
mean an amount equal to 40% of the Incremental Dewatering Cost.

(jj) “Iessee’s Shared Environmental Costs” shall
collectively mean the Lessee’s Soil Disposal Costs, the Lessee’s Incremental Dewatering
Costs and the Lessee’s Eligible Below Ground Asbestos Disposal Costs.

. . (kk)  “Lessee’s Soil Disposal Costs” shall mean all costs
and expenses of the Lessee in performing the Redevelopment Work to dispose of and
- transport soil off the Airport which costs and expenses are nui Port Authority Shared Soil
Disposal Costs or Port Authority Non-Shared Soil Disposal Costs. '

()  “Per Ton Cost of the Shared Soil Disposal Work”
shall mean for each ton of Shared Soil that is transported and disposed of off of the
Airport the amounts, and such amounts only, actually paid or payable by the Lessee to
independent third party contractors on a per ton basis for the transportation and disposal
of each such ton of Shared Soil but only to the extent such amounts are included in
Redevelopment Work Certificates as defined in Section 87 hereof and as such amounts

- may be adjusted pursuant to the provisions of paragraphs (f) and (g) of Section 87 hereof.

(mm) “Port Authority Backfill Costs” shall mean the
amounts, and such amounts only, actually paid or payable by the Lessee to independent
third party contractors for the purchase, testing, transportation and depositing of soil in
the excavations from which Port Authority Non-Shared Soil has been excavated but only
to the extent such backfill soil is not available from the performance of the
Redevelopment Work and further that such amounts are included in Redevelopment
Work Certificates as defined in Section 87 hereof and to the extent that such purchase,
testing, transportation and depositing of soil have been performed pursuant to a Port
Authority Requested Change Order, as such amounts may be adjusted pursuant to the
provisions of paragraphs (f) and (g) of Section 87 hereof.
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—

(nn)  “Port Authority Eligible Below Ground Asbestos
Disposal Costs” shall mean an amount equal to 60% of the Eligible Below Ground
Asbestos Disposal Cost.

(00)  “Port Authority Incremental Dewatering Costs™
shall mean 60% of the Incremental Dewatering Cost and 100% of the Supplemental
Treatment Disposal Cost.

(pp)  “Port Authority Non-Shared Soil” shall mean soils
that either (X) are classified as Hazardous Waste or (Y) meet all of the following criteria:
(i) they either are not excavated as part of the Redevelopment Work or are excavated
from the vicinity of a tank that is removed as part of the Fuel Tank Work, (ii) they are not
used at the Redevelopment Work Site, (iii) they are excavated by the Lessee and
transported and delivered by the Lessee to an off Airport location approved by the Port .
Authority pursuant to a Port Authority Requested Change Order, (iv) the transportation
and disposal thereof is performed and billed on a per ton basis and at the best available
price, and (v) the Lessee has provided to the Port Authority the documentation required '
in subparagraph (xii) of this paragraph (g)(12) for such soils, provided, however, “Port .
Authority Non-Shared Soil” shall not include any soil which contains any Lessee
Hazardous Substance, and provided, further, however, soil shall not be Port Authority
Non-Shared Soil unless the Lessee shall have notified the Resident Engineer of the
possible presence of such Port Authority Non-Shared Soil and the Port Authority shall
have inspected, measured and documented the eligibility and quantity of the suspected
eligible Port Authority Non-Shared Soil, and provided, further, however, notwithstanding
the foregoing, Port Authority Non-Shared Soil shall not include any soil that requires
excavation pursuant to subparagraph 7 of Section 3.1.1 of the Remedial Action Work
Plan or under the landside roadways. '

- : (qq)  “Port Authority Non-Shared Soil Disposal Costs”
shall mean the amounts, and such amounts only, actuaily paid or payable by the Lessee to
independent third party contractors for the excavation, testing, transportation and disposal
of Port Authority Non-Shared Soil but only to the extent such amounts are included in
Redevelopment Work Certificates as defined in Section 87 hereof and only to the extent
that such excavation, testing, transportation and disposal Port Authority Non-Shared Soil
have been performed pursuant to a Port Authority Requested Change Order, and further
as such amounts may be adjusted pursuant to the provisions of paragraphs (f) and (g) of
Section 87 hereof.

(tt)  “Port Authority Shared Soil Disposal Costs” shall
mean an amount equa}.‘to (Ex. 2.a.)

(ss)  “Port Authority Shared Soil” shall mean
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(i)  “Shared Soil” shall mean soil including, without
limitation, the sediment from the Lessee’s Dewatering System that is disposed of as soil,
that meets all of the following criteria: (1) it 18 excavated or removed as part of the-
Redevelopment Work, (i) it is not used or redeposited at the Redevelopment Work Site
and (iii) it is transported to and disposed by the Lessee at an off Airport location in ‘
accordance with all of the terms and conditions of this Lease, including without limitation
all Environmental Requirements, (iv) the transportation and disposal thereof is performed
and billed on a per ton basis, (V) the Lessec has provided to the Port Authority the
documentation required in subparagraph (xii) of this paragraph (g)(12) with respect to
such soil, and (vi) it is Hazardous Waste, provided, however, “Shared Soil” shall not
include the transportation and disposal of any soil or sediment which contains any Lessee

Hazardous Substances.

(uu)  “Supplemental Treatment Disposal Cost” shall
mean the sum of the amounts, and such amounts only, actually paid or payable by the
 Lessee to independent third party contractors for the transportation and disposal in
accordance with this Lease, including without limitation, all Environmental
Requirements, of Supplemental Treatment Waste, but only to the extent such amounts are
included in Redevelopment Work Certificates as defined in Section 87 hereof, and as
- such amounts may be adjusted pursuant to the provisions of paragraphs (f) and (g) of

Section 87 hereof.

_ (vwv)  “Supplemental Treatment Waste" shall mean oil
‘impregnated absorbent pads. and supernatant liquids generated from an oil water separator
“and other wastes generated from the Supplemental Treatment, provided, however, that
"Supplemental Treatment Waste" shall not include any oil impregnated absorbent pads,
supernatant liquids and other wastes generated from the Supplemental Treatment which
contain any amount of Lessee Hazardous Substances.

(ww) “Supplemental Treatment” shall mean an oil water
separator and such additional equipment, additives or treatments that shall have been
approved by the Port Authority to enhance the performance of the Lessee’s Dewatering

* System, which enhancement is required solely to satisfy the JEK SPDES Permit
requirements for volatile organics tested according to test procedures approved under 40
CFR Part 136 and which volatile organics do not contain any Lessee Hazardous
Substance, it being understood that the Port Authority, in its sole discretion, reserves the
right to limit the expenses associated with said Supplemental Treatment through the
Lessee’s implementation of such alternative treatment methods as the Port Authority may

require.

(xx)  “Unknown Environmental Condition” shall mean
any soil or ground water found in, on or under the Premises, the Terminal 4 Parcel and
the Terminal 6 Parcel during the period from the Lease Commencement Date to the date
that the last sample is taken as part of the Initial Post Construction Work, both dates

" inclusive, that contains any Hazardous Substance.
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(i)  Without limiting the generality of any other term or
condition of this Lease, any soil, dirt, sand, asbestos, sediment or other material on the Premises
or the Airport removed or excavated by the Lessee during the course of Construction Work (all
such material being hereinafter collectively called the “Removed Material”’) and not used or
redeposited at the Redevelopment Work Site in accordance with this Lease shall be delivered and
deposited in accordance with the terms and conditions of this Lease, including without limitation
this Section 2 and all applicable Environmental Requirements (including, if required, disposal of
asbestos in a long-term disposal facility), to a location off the Airport which has been approved
by the Port Authority and all in a manner satisfactory to the Port Authority. The Lessee shall
submit to the Port Authority for its approval all manifests, bills of lading and all other
documentation covering any Removed Material.

(iii)  Inthe event the Lessee shall cause or discover an Unknown
Environmental Condition during its performance of the Construction Work, the Lessee shall
immediately notify the Resident Engineer. If the Unknown Environmental Condition is not part
of the Existing Condition, the Lessee shall comply with paragraph (2)(34) hereof. In the event
that the Unknown Environmental Condition is part of the Existing Condition, the Lessee shall
survey and record the location of such Unknown Environmental Condition in such manner and to
the extent as shall have been approved by the Port Authority. The Lessee shall not proceed with
any Construction Work in the area of an Unknown Environmental Condition subsequent to the
discovery thereof until such survey and recording has been performed as approved by the Port
Authority and the results of such survey and recordation delivered to the Resident Engineer and
further until either all such Unknown Subsurface Contamination has been removed to the
satisfaction of the Port Authority or the Lessee shall have received notice from the Port
Authority that the Construction Work can recommence. Thereafter the Construction Work shall
be performed in accordance with any requirements of the DEC or such other Governmental
Authority with respect to such Unknown Environmental Condition, '

(iv)  The Port Authority shall take title to the Port Authority
Shared Soil, 100% of the Port Authority Non-Shared Soil and all Supplemental Treatment Waste
and the entire proceeds, if any, of the sale or other disposition of the Port Authority Shared Soil,
the Port Authority Non-Shared Soil and the Supplemental Treatment Waste shall belong to the
Port Authority. The Lessee shall take title to all of the Removed Material that is not Port
Authority Non-Shared Soil, Port Authority Shared Soil or Supplemental Treatment Waste and
the entire proceeds, if any, of the sale or other disposition thereof shall belong to the Lessee. The
Lessee shall submit to the Port Authority for its completion all manifests, bills of lading and all
other documentation covering any Port Authority Shared Soil, Port Authority Non-Shared Soil
and Supplemental Treatment Waste.

(v)  The following shall be paid for by the Port Authority to the
extent and as provided for in Section 87 hereof: b :

(aa)  Port Authority Shared Soil Disposal Costs,
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(bb)  Port Authority Eligible Below Ground Asbestos
Disposal Costs, ’

(cc)  Port Authority Non-Shared Soil Disposal Costs,
(dd)  Port Authority Backfill Costs, |
(ee)  Port Authority Incremental Dewatering Costs, and
(ff)  Supplemental Treatment Disposal Cost.v

(vi)  The Lessee’s Shared Environmental Costs and all other
dewatering costs and expenses and costs and expenses for the excavation, testing, transportation
and disposal of Removed Material not set forth in subparagraph (12)(v) of this paragtaph (g)
shall be paid for by the Lessee, shall be a portion of the Cost of the Lessee's Redevelopment
Work Elements, included in the appropriate Element of Cost and included in the Port Authority’s
Share of the Cost of the Lessee’s Redevelopment Work Elements to the extent and as provided
for in Section 87 hereof. -

, (vii) Promptly upon final disposition of any Hazardous
Substance in the performance of the Construction Work, the Lessee shall submit to the Port
Authority a “Certification of Final Disposal” stating the type and amount of material disposed,
the method of disposal and the owner and location of the disposal facility. The format of such
certification shall follow the requirements, if any, of governmental agencies having jurisdiction
as if the Port Authority were a private organization and the name of the Port Authority shall not
appear on any certificate. or other document as a generator or owner of such material except for
Port Authority Shared Soil, Port Authority Non-Shared Soil and Supplemental Treatment Waste.

(viii) In the event any Hazardous Substance is discovered in the
performance of the Construction Work, the Lessee in reporting such Hazardous Substance shall
direct such report to the attention of such individual at the subject governmental authority as the
General Manager of the Airport shall require in order to assure consistency in the environmental

management of the Airport.

(ix)  In the performance of the Construction Work, the Lessee
shall not exacerbate the environmental condition of the Premises, the Airport or any natural
resource, including without limitation, any ground water or aquifer, provided, however, the
handling and re-depositing of soil in accordance with this Section 2, the Remedial Action Work
Plan and the Soil Management Plan a8 approved by the Port Authority shall not be or be deemed
to be an exacerbation of the environmental condition of the Premises or the Airport

(x)  Intheevent of any inconsistency between the terms of the
Remedial Action Work Plan and the Soil Management Plan, the terms of the Remedial Action
Work Plan shall prevail and control and in the event of any inconsistency between the terms and
conditions of this Lease and the Soil Management Plan, the terms and conditions of this Lease

~ shall prevail and control.
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(xi)  The Lessee shall excavate, test and dispose of off of the

Airport all soils which the Remedial Action Work Plan requires to be removed from the
Premises in connection with or related to the performance of the Construction Work.

(xii)  The Lessee shall submit to the Port Authority for its
approval all manifests and bills of lading covering any Removed Material and in addition shall
prepare and submit to the Port Authority for its approval all documentation that the Port
Authotity is required to submit to the DEC pursuant to the Remedial Action Work Plan with
respect to any Removed Material and that the Lessee is required to submit to the disposal site or
the DEC with respect to any Removed Material. Further, the Lessee shall provide weight tickets
from a certified scale for each truckload of Shared Soil and Port Authority Non-Shared Soil and
for each such ticket such further evidence and documentation as to the weight of each truck with
no load and all manifests, bills of lading and such other documentation that shall evidence to the
satisfaction of the Port Authority the per gallon cost of the Supplemental Treatment Dlsposal

Cost.

(13)  The Lessee shall pay or cause to be paid all claims lawfully made
“against it by its contractors, subcontractors, materialmen and workmen, and all claims lawfully
made against it by other third persons arising out of or in connection with or because of the »
performance of the Construction Work, and shall cause its contractors and subcontractors to pay
all such claims lawfully made against them, provided, however, that nothing herein contained
shall be construed to limit the right of the Lessee to contest any claim of a contractor,
subcontractor, materialman, workman and/or other Person and no such claim shall be considered
to be an obligation of the Lessee within the meaning of this Section unless and until the same
shall have been finally adjudicated. The Lessee shall diligently seek to resolve any such claims
and shall keep the Port Authority fully informed of its actions with respect thereto. Nothing.
herein contained shall be deemed to constitute consent to the creation of any liens or claims
against the Construction Work, the Premises, the Redevelopment Work Site or any other area of
" the Airport nor to create any rights in said third persons against the Port Authority.

(14) () The Lessee in its own name as insured and also including
the Port Authority, the City Insureds and the Construction Work Indemnified Parties as
additional insureds, including without limitation for both premises-operations and products-
completed operations, shall procure and maintain Commercial General Liability Insurance,
including but not limited to broad form property damage liability, completed operations for a
minimum of three (3) years after the Completion Date, explosion, collapse and underground
property damages, bodily injury (including death) and independent contractors, none of the
foregoing to contain care, custody or control exclusions, in not less than the minimum limit set
forth below, and with a contractual liability endorsement covering the obligations assumed by
the Lessee pursuant to subparagraphs (1) and (8) of this paragraph (g) and the obligations
required of the Lessee’s contractors pursuant to subparagraph (1) of this paragraph (g), and
Commercial Automobile Liability Insurance covering owned, non-owned and hired vehicles and
automatically covering newly acquired vehicles in not less than the minimum limit set forth
below, and Environmental Impairment Liability Insurance covering both gradual and sudden and
accidental occurrences with a 1 year extended reporting period and including the Port Authority
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and the City of New York as insureds, as owners, and which shall be site specific and include on-
site and off-site clean-up and with a contractual liability endorsement covering the obligations
assumed by the Lessee pursuant to Section 56 hereof entitled “Environmental Obligations and
Section 61 hereof entitled “Storage Tanks”, and providing for coverage in the minimum limit set
forth below, and such other insurance as the Port Authority may require in connection with the
“performance of the Construction Work. The Lessee may provide such insurance by requiring
each contractor engaged by it for the Construction Work to procure and maintain such insurance
including such contractual liability endorsement, said insurance, whether procured by the Lessee
or by a contractor engaged by it as aforesaid, not to contain any care, custody or control
exclusions, and not to contain any exclusion for bodily injury to or sickness, disease or death of
any employee of the Lessee or of any of its contractors which would conflict with or in any way
impair coverage under the contractual liability endorsement. In addition, the said policy or
policies of insurance shall also provide or contain an endorsement providing that the protections
afforded the Lessee thereunder with respect to any claim or action against the Lessee by a third
person shall pertain and apply with like effect with respect to any claim or action against the
Lessee by the Port Authority, and shall also provide or contain an endorsement providing that the
protections afforded the Port Authority thereunder with respect to any claim or action against the
Port Authority by the Lessee shall be the same as the protections afforded the Lessee thereunder
with respect to any claim or action against the Lessee by a third person as if the Port Authority
were the named insutcd thereunder, but such provision or endorsement shall not limit, vary or
affect the protections afforded the Port Authority thereunder as an additional insured. In
addition, each of the said policy or policies of insurance shall be endorsed to state they are
primary in relation to any insurance carried or maintained by the Port Authority, including
without limitation, any self-insurance, regardless of type. All the foregoing insurance
requirements shall be in addition to all policies of insurance otherwise required by the Lease.

Minimum Limits
Commercial Genéral Liability

Combined single limit per
occurrence for death, bodily injury
and property damage liability: $100,000,000.00

Commercial Automobile Liability
(covering owned, non-owned and
hired vehicles)

Combined single limit per occurrence
or death, bodily injury and property ‘
damage liability: $25,000,000.00

Environmental Impairment Liability
Combined single limit per claim |

for death, bodily injury and property
damage liability for both gradual and
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sudden and accidental occurrences and | _
both on-site and off-site cleanup: - ’ $10,000,000.00

; (i)  Without limiting the provisions hereof, in the event the
Lessee maintains the foregoing insurance in limits greater than aforesaid, the Port Authority shall
be included therein as an additional insured to the full extent of all such insurance in accordance
with all the terms and provisions hereof.

(iiiy  The Lessee shall also procure and maintain in effect, or
cause to be procured and maintained in effect, Workers’ Compensation Insurance and
Employer’s Liability Insurance in accordance with and as required by law and including

coverage for asbestos exposure.

: (iv)  The insurance required hercunder in this subparagraph (14)
shall be maintained in effect during the performance of the Construction Work and a certified
copy of each of the policies or a certificate or certificates evidencing the existence thereof, or
binders, shall be delivered to the Port Authority at least fifteen (15) days prior to the
commencement of the Construction Work or any portion thereof. In the event any binder is
delivered, it shall be replaced within thirty (30) days by a certified copy of the policy or a
certificate. Each copy, certificate and binder delivered by the Lessee to the Port Authority
pursuant to the foregoing shall bear the endorsement of or be accompanied by evidence of
payment of the premium thereof and, also, contain a valid provision or endorsement that the
policy may not be canceled or terminated without giving thirty (30) days’ written advance notice
thereof to the Port Authority and the City of New York and that the policy may not be changed
or modified in any way that would affect the Port Authority orthe City of New York without -
giving thirty (30) days’ written advance notice thereof to the Port Authority and the City of New
York. Each such copy and each such certificate with respect to the insurance required under this
subparagraph (14) shall contain an additional endorsement providing that the insurance carrier
shall not, without obtaining express advance permission from the General Counsel of the Port
Authority, raise any defense involving in any way the jurisdiction of the tribunal over the person
of the Port Authority, the immunity of the Port Authority, its Commissioners, officers, agents or
employees, the governmental nature of the Port Authority or the provisions of any statutes

_respecting suits against the Port Authority. Any renewal policy or certificate shall be delivered
to the Port Authority prior to the expiration of each expiring policy. The aforesaid policies of
insurance shall be written by a company or companies approved by the Port Authority, the Port
Authority agreeing not to withhold its approval unreasonably. If at any time any of the insurance
policies shall be or become unsatisfactory to the Port Authority as to form, substance or limits or
if any of the carriers issuing such policies shall be or become unsatisfactory to the Port
Authority, the Lessee shall promptly obtain a new and satisfactory policy in replacement, the
Port Authority agreeing not to act unreasonably hereunder. If the Port Authority at any time $o
requests, a certified copyof each of the policies shall be delivered to the Port Authority.

(15) @) The Lessee shall procure and maintain Builder's Risk (All
Risk) Completed Value Insurance with a deductible of not more than One Hundred Thousand
Dollars and No Cents ($100,000.00) coveting loss or damage (including any loss or damage
resulting from flood or earthquake) to the Construction Work during the performance thereof
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including material located both on and off the Redevelopment Work Site but not attached to the
realty in an amount equal Lo the full replacement cost. Such insurance shall also provide for full
replacement value of materials stored off-site and for materials in transit. Such insurance shall be
in compliance with and subject to the applicable provisions of Section 11 of the Lease entitled
“Insurance” and shall name the Port Authority, the City Insureds and the Lessee and its
contractors and subcontractors as insureds as their interests may appear, the Port Authority shall

* be included as the loss payee, and such policy shall be endorsed to provide that losses shall be
adjusted with and payable to the Port Authority. The Port Authority shall make such proceeds
available to the Lessee for and applied strictly and solely to the payment of the cost of the repair,
replacement, rebuilding ot other performance of the Construction Work and any excess shall be
retained by the Port Authority. The Lessee may provide such insurance by requiring the general
contractor engaged by it for the Construction Work to procure and maintain such insurance. In
the event the Construction Work or any part thereof shall be damaged by any casualty against
which insurance is carried pursuant to this subparagaph (15)(i), the Lessee shall promptly furnish
to the Port Authority such information and data as may be necessary to enable the Port Authority
to adjust the loss. The policies or certificates representing insurance covered by this
subparagraph (15) shall be delivered by the Lessee to the Port Authority at least fifteen (15) days
prior to the commencement of construction of the Construction Work or any portion thereof, and
each policy or certificate delivered shall bear the endorsement of or be accompanied by evidence
of payment of the premium thereof and also contain a valid provision obligating the insurance
company to furnish the Port Authority and the City of New York thirty (30) days’ advance notice
of the cancellation or termination of the insurance evidenced by said policy or certificate and
thirty days’ advance notice of any change or. modification of the insurance evidenced by said
policy or certificate that would in any way the affect the Port Authority or the City of New York.
Renewal policies or certificates shall be delivered to the Port Authority at least ten (10) days

before the expiration of the insurance which such policies are to renew.

(iiy ~ The insurance covered by this subparagraph (15) shall be
written by companies approved by the Port Authority, the Port Authority covenanting and
agreeing not to withhold its approval unreasonably. If at any time any of the insurance policies
shall be or become unsatisfactory to the Port Authority as to the form or substance or if any of
the carriers issuing such policies shall be or become unsatisfactory to the Port Authority, the
Lessee shall promptly obtain a new and satisfactory policy in replacement, the Port Authority
covenanting and agreeing not to act unreasonably hereunder. If at any time the Port Authority so
requests, a certified copy of each of the said policies shall be delivered to the Port Authority.

(16) The Lessee shall be under no obligation to reimburse the Port
Authority for expenses incurred by the Port Authority in connection with its normal review and
approval of the original plans and specifications submitted by the Lessee pursuant to this
Section. The Lessee however agrees to pay to the Port Authority upon its demand the expenses
~ incurred by the Port Authority in connection with any additional review for approval of any
changes, modifications or revisions of the original plans and specifications which may be
proposed by the Lessee for the Port Authority’s approval. The expenses of the Port Authority for
any such additional review and approval shall be computed on the basis of direct payroll time
expended in connection therewith plus 100%. Wherever in this Lease reference is made to
“direct payroll time”, costs computed thereunder shall include a pro-rata share of the cost to the
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Port Authority of providing employee benefits, including, but not limited to, pensions,
hospitalization, medical and life insurance, vacations and holidays. Such computations shall be
in accordance with the Port Authority’s accounting principles as consistently applied.

‘ (17)  The Lessee shall prior to the commencement of construction of the
Construction Work and at all times during such construction submit to the Port Authority all
engineering studies and environmental test results with respect to the Construction Work and
samples of construction materials as may be required at any time and from time to time by the
Port Authority. ' : -

(18) The Lessee shall at the time of submitting its comprehensive plan
to the Port Authority as provided in paragraph (b) hereof submit to the Port Authority its
forecasts of the number of people who will be working at various times during the Construction
Period at the Premises, the expected utility demands of the Premises, noise profiles and such
other information as the Port Authority may require. The Lessee shall continue to submit its

latest forecasts and such other information as may be required as aforesaid as the Port Authority
shall from time to time and at any time request. The Lessee shall comply with Port Authority
requirements for security of the construction site and badging of all workers on the

Redevelopment Work Site.

(19) The Lessee shall execute and submit for the Port Authority’s
approval a Tenant Construction or Alteration Application or Applications in the form prescribed
by the Port Authority covering the Construction Work or portions thereof prior to the
performance of the Construction Work. The Lessee shall comply with all the terms and
provisions of the approved Tenant Construction or Alteration Application. In the event of any.
inconsistency between the terms of any Tenant Construction or Alteration Application and the
terms of this Lease, the terms of this Lease shall prevail and control. No approval nor anything
contained in any approval granted by the Port Authority in connection with the Construction
Work shall constitute a determination or indication by the Port Authority that the Lessee has
complied with the applicable governmental laws, ordinances, enactments, resolutions, rules and
orders, including but not limited those of the City of New York, which may pertain to the work

to be performed.

_ (20)  Nothing contained in this Lease shall grant or be deemed to grant
any contractor, architect, engineer, supplier, subcontractor or any other Person engaged by the
‘Lessee or any of its contractors in the performance of any part of the Construction Work any
right of action or claim against the Port Authority, its Commissioners, officers, agents and
employees with respect to any work any of them may do in connection with the Construction
Work. Nothing contained herein shall create or be deemed to create any relationship between the
Port Authority and any such contractor, architect, engineer, supplier, subcontractor or any other
Person engaged by the Lessee or any of its contractors in the performance of any part of the
Construction Work and the Port Authority shall not be responsible to any of the foregoing for
any payments due or alleged to be due thereto for any work performed or materials purchased in

connection with the Construction Work.
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21 @ Without limiting any other terms, provisions and
conditions of the Lease, the Lessee understands and agrees that it shall put into effect prior to the
commencement of any of the Construction Work an affirmative action program and Minority
Business Enterprise (MBE) program and Women-owned Business Enterprise (WBE) program in
accordance with the provisions of Schedule E attached hereto and hereby made a part hereof
(hereinafter “Schedule E”); as used in Schedule E the term “Construction Work™ shall apply to
the Construction Work as defined in this Section. The provisions of said Schedule E shall be
applicable to the Lessee's contractor or contractors and subcontractors at any tier of construction
as well as to the Lessee itself and the Lessee shall include the provisions of said Schedule E
within all of its construction contracts so as to make said provisions and undertakings the direct
obligation of the construction contractor or contractors and subcontractors at any tier of
construction. The Lessee shall and shall require its said contractor, contractors and
subcontractors to furnish to the Port Authority such data, including but not limited to compliance
reports relating to the operation and implementation of the affirmative action, MBE and WBE
programs called for hereunder as the Port Authority may request at any time and from time to
time regarding the affirmative action, MBE and WBE programs of the Lessee and its contractor,
contractors, and subcontractors at any tier of construction, and the Lessee shall and shall also
require that its contractor, contractors and subcontractors at any tier of construction make and put
into effect such modifications and additions thereto as may be directed by the Port Authority
pursuant to the provisions hereof and said Schedule E to effectuate the goals of affirmative

action and MBE and WBE programs.

. (ii)  In addition to and without limiting any terms and
provisions of this Lease, the Lessee shall provide in its contracts and all subcontracts covering
the Construction Work or any portion thereof, that:

(aa)  The contractor shall not discriminate against
employees or applicants for employment because of race, creed, color, national origin,
sex, age, disability or marital status, and shall undertake or continue existing programs of
affirmative action to ensure that minority group persons are afforded equal employment
opportunity without discrimination. Such programs shall include, but not be limited to,
recruitment, employment, job assignment, promotion, upgrading, demotion, transfer,
layoff, termination, rates of pay or other forms of compensation, and selections for
training or retraining, including apprenticeships and on-the-job training;

_ (bb) At the request of either the Port Authority or the
Lessee, the contractor shall request such employment agency, labor union, or authorized
representative of workers with which it has a collective bargaining or other agreement or
understanding and which is involved in the performance of the contract with the Lessee
to furnish a written statement that such employment agency, labor union or representative
shall not discriminate because of race, creed, color, national origin, sex, age, disability or
marital status and that such union or representative will cooperate in the implementation
of the contractor’s obligations hereunder;

(cc)  The contractor will state, in all solicitations or
advertisements for employees placed by or on behalf of the contractor in the performance
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of the contract, that all qualified applicants will be afforded equal émployment
opportunity without discrimination because of race, creed, color, national origin, sex, age,

disability or marital status;

' (dd)  The contractor will include the provisions of
subparagraphs (21)(aa) through (21)(cc) of this paragraph (g) in every subcontract or
purchase order in such a manner that such provisions will be binding upon each
subcontractor or vendor as to its work in connection with the contract,

“Contractor” as used herein shall include each contractor and
subcontractor at any tier of construction.

(iii)  The Lessee in the performance of the Construction Work
shall commit itself to and use good faith efforts to implement an extensive program to utilize
Local Business Enterprises in accordance with and as set forth in the schedule attached hereto,
hereby made a part hereof and marked “Schedule I”.

(22). The Lessee shall not commence construction of the Construction
Work unless and until it has met with the General Manager of the Airport, and has given him at
least 72 hours advance notice of its intention to commence construction of the Construction
Work. Scheduling of the Construction Work shall be coordinated with the General Manager of
the Airport or his duly authorized representative.

(23)  In connection with the performance of the Construction Work the
Lessee shall be responsible for identifying the location of all utilities and shall prior to the
commencement of any of the Construction Work coordinate the Construction Work with-the
New York City and Long Island One Call toll free information service (1-800-272-4480) and
ascertain the location of underground utilities, if any, at the Redevelopment Work Sites and in
the vicinity where any of the Construction Work is to be performed. The Lessee shall provide
the Port Authority with the written evidence of such coordination. '

(24)  In the performance of the Construction Work the Lessee shall not
employ any contractor nor shall the Lessee or any of its contractors employ any Persons or use or
have any equipment or materials or allow-any condition to exist if any such shall or, in the
opinion of the Port Authority, may cause or be conducive to any labor troubles at the Airport
which interfere, or in the opinion of the Port Authority are likely to interfere with the operations
of others at the Airport or with the progress of other Construction Work thereat. The
determinations of the Port Authority shall be conclusive to the Lessee. Upon notice from the
Port Authority, the Lessee shall immediately remove such contractor or withdraw or cause its
contractors to withdraw from the Airport, the Persons, equipment or materials specified in the
notice and replace them with unobjectionable contractors, Persons, equipment and materials and
the Lessee shall or shall cause its contractor to immediately rectify any condition specified in the
notice. In the event of failure by the Lessee or any of its contractors to immediately comply with
the requirements of this subparagraph (whether or not such failure is due to the Lessee’s fault),
the Port Authority shall have the right to suspend the Lessee’s right to perform the Construction
Work without prior notice; when the labor troubles shall be so settled that such interferences or
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the danger thereof no longer exists, the Port Authority, by rnotice to the Lessee, shall reinstate
said right on all the ‘same terms and conditions as before the suspension. “Labor troubles” shall
mean and include strikes, boycotts, picketing, work-stoppages, slowdowns, complaints, disputes,
controversies or any other type of labor trouble, regardless of the employer of the Person '
involved or their employment status, if any.

(25) Dewatering and Discharge Permits:

) Attached hereto, hereby made a part hereof and identified
as “Exhibit 2.16” is a copy of Long Island Well Permit No. 2-6308-00019/00005 effective for
the period April 23, 2001 through December 31, 2006 issued by the DEC to the Port Authority
covering the installation and operation of temporary dewatering systems associated with 11
specific contracts for the Central Terminal Area redevelopment program at the Airport (which
permit is hereinafter called the “Long Island Well Permit”). The Lessee has requested that it be
permitted to conduct dewatering performed by it in connection with the Construction Work (the
“Construction Work Dewatering”) to be performed by the Lessee hereunder. The Port Authority
hereby grants its permission for the Lessee to perform the Construction Work Dewatering under
and pursuant to the Long Island Well Permit on the following terms and conditions provided
that, and only to the extent that, the DEC concurs and permits the Construction Work
Dewatering to be performed by the Lessee under and pursuant to the Long Island Well Permit,
provided, however, that the permission granted hereunder with respect to any extension of or
replacement or succeeding permit t0 the Long Island Well Permit shall not be effective if the
conduct of Construction Work Dewatering thereunder by the Lessee would be a violation of such

permit.

T (ii) (aa) The Lessee shall comply with all the terms and
conditions of the Long Island Well Permit and with all additional requirements of the
DEC in connection with the Construction Work Dewatering performed under and
pursuant to the Long Island Well Permit and all other regulations in connection with any
dewatering a performed by the Lessee or contractor(s) of the Lessee at the Airport.

(bb)  In addition, it is recognized that the Lessee will be
discharging wastewater under and pursuant to the New York State Pollution Discharge
Elimination System Permit No. NY 0008109 (the “JFK SPDES Permit”). The Lessee
shall comply with all the terms and conditions of the JFK SPDES Permit and with all
additional requirements of the DEC in connection with any discharge of wastewater
performed by the Lessee as part of the Construction Work and all other regulations in
connection with any such discharge performed by the Lessee or contractor(s) of the

Lessee at the Airport.

(iii) It is specifically understood and agreed that the permission
of the Port Authority granted hereunder will allow the Lessee solely to dewater under the Long
Island Well Permit for the Construction Work only if approved by the DEC, and additionally the
performance of the Construction Work Dewatering and the discharge of wastewater shall be
subject to the following additional conditions: -
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(aa)  Construction Work Dewatering shall take place at a
rate of no more than 1.5 million gallons in any 24 hour period. The cumulative pump
capacity of all active pumps operating pursuant to the Construction Work Dewateting
shall not exceed 1000 gallons per minute for the duration of the Long Island Well Permit.

, (bb) Dewatering and discharges must be monitored and
reported separately for individual contracts that comprise the Construction Work.
Accordingly, separate monitoring systems shall be used to track dewatering and
discharge activities performed under each contract for the Construction Work and at each
Redevelopment Work Site. In addition, quantities allocated for one portion of the work
or for one Redevelopment Work Site may be applied to any other portion of the
Construction Work or any other Redevelopment Work Site provided that the cumulative
rate does not exceed 1.5 million gallons in any 24 hour period. :

(iv)  The Lessee shall designate, by written notice to the Port
Authority given not later than five (5) days after the Lessee’s execution of this Lease, a duly
authorized representative of the Lessee (the “Lessee Environmental Representative”) who shall
be responsible for the Lessee’s compliance with the Long Island Well Permit and the JFK
SPDES Permit. The Lessee shall install any and all pretreatment items requested by DEC, the
General Manager of the Airport, any approved Tenant Construction or Alteration Application
and/or indicated by water quality sampling results. All effluent must be processed through
settling tanks to reduce Total Suspended Solids to achieve the JFK SPDES Permit limits.

(v)  Upon written notice to the Lessee by the Port Authority
which may be given at'any time upon any indication of non-compliance or potential non-
compliance by the Lessee with the Long Island Well Permit or the JFK SPDES Permit, the
Lessee shall immediately retain, at its own expense, under contract a qualified environmental
consultant, independent of the Lessee’s construction contractor, which qualified envitonmental
consultant shall be subject to the approval of the Port Authority and which qualified
environmental consultant shall provide liaison with the Port Authority and shall have the
obligation to submit any and all reports, and any other requested information, directly to the Port
Authority and to oversee installation of the dewatering wells by a licensed driller, and to monitor
contractor compliance with all dewatering operations. The aforesaid Lessee Environmental
Representative and/or the qualified environmental consultant of the Lessee shall promptly notify
the Port Authority's Resident Engineer of the progress of scheduled activities, including
" initiation of dewatering activities and shall provide weekly updates (by facsimile) on the
activities at cach Redevelopment Work Site, including the status of dewatering activities (e.g.
volumes removed, condition of waters). Anything to the contrary in the foregoing
notwithstanding, the said environmental consultant shall at all times be a contractor of the
Lessee. The Port Authority shall not be responsible for any act or omission or fault or neglect of
the said environmental consultant nor shall the Port Authority have any liabilities or obligations
of any kind to said environmental consultant or any responsibility for any payments due or

alleged to be due thereto.

(vi) Inaddition to and without limiting paragraph (g)(25)(viii)
below or any other term or provision of this Lease, the Lessee shall be solely responsible for any
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and all fines, penalties, assessments, Or levies assessed due to deviation from or violation of the
Long Island Well Permit and the requirements and conditions thereof or due to deviation from or
violation of the JFK SPDES Permit or of the Lessee’s authorization to discharge stormwater in
the performance of the Construction Work during construction or of any other permit, plan,
authorization or permission mentioned herein. All design planning shall be in conformance with
the requirements and conditions of the Long Island Well Permit, of the JFK SPDES Permit and
applicable Environmental Requirements and of any other permit, plan, authorization or
permission mentioned herein. The Lessee is responsible for complete compliance with the said
Environmental Requirements. ‘ :

: (vii) In the event that the projected zone of influence of planned
dewatering system is found to extend into any area outside of any Redevelopment Work Site, the
Lessee shall notify the Port Authority by submitting to the Port Authority’s Resident Engineer
the proposed dewatering design for review and approval. This proposed plan shall include the
identification of potentially affected non-pile supported structures and pavements which may be
impacted by drawdown effects during dewatering operations.

(viii) The Lessee agrees (o assume all risks arising out of its
performance of the Construction Work Dewatering and discharging of wastewater at any portion
or area of the Redevelopment Work Site under the Long Island Well Permit, the JFK SPDES
Permit or of any other permit, plan, authorization or permission mentioned herein and, without
limiting the generality of any other term or provision contained in this Agreement, the Lessee
shall indemnify, hold harmless and reimburse the Port Authority, its Commissioners, officers,
employees and representatives from and against (and shall reimburse the Port Authority for the
Port Authofity’s costs and expenses including, without limitation, legal costs and expenses
incurred in connection with the defense of) all claims and demands, penalties, fines, liabilities
(including, without limitation, strict liability), settlements, attorney and consultant fees,
investigation and laboratory fees, cleanup and remediation costs, court COSts and litigation
expenses, damages, judgments, losses, COStS and expenses, including, without limitation, claims
for personal injury, including death, property damage and natutal resources damage, of
whatsoever kind or nature and whether known or unknown, contingent or otherwise, just or
unjust, groundless or foreseeable or otherwise arising or alleged to arise out of, or any way

related to the Lessee’s performance of the Construction Work Dewatering or any discharging at
any portion of the Redevelopment Work Site or the Airport or the use of the Long Island Well
Permit or the JEK SPDES Permit by the Lessee or of any other permit, plan, authorization or
permission mentioned herein. If so directed, the Lessce shall at its own expense defend any suit
based upon the foregoing, and in handling such it shall not, without obtaining express advance
* permission from the General Counsel of the Port Authority, raise any defense involving in any
way the jurisdiction of the tribunal over the person of the Port Authority, the immunity of the
Port Authority, its Commissioners, officers, agents or employees, the governmental nature of the
Port Authority or the provisions of any statutes respecting suits against the Port Authority.

© (ix)  The Lessee must provide all information to the Port
Authority required to obtain DEC authorization for it to discharge under the Long Island Well
Permit. Without limiting the generality of the foregoing sentence, the Lessee shall submit to the
Port Authority’s Resident Engineer all information required by the Long Island Well Permit
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prior to the performance of any Construction Work Dewatering, including without limitation the
information set forth in Special Condition No. 3 of the Long Island Well Permit, at least 60 days
prior to commencement of construction under each individual contract covering Construction
Work Dewatering and discharge.

(x)  Monthly volume logs, water quality results, visual
inspection logs and photographs required by the Special Conditions of the Long Island Well
Permit covering each Redevelopment Work Site and each contract for Construction Work
Dewatering are to be submitted by the Lessee to the Supervisor, Permits and Government
Approvals of the Port Authority’s Environmental Engineering Division by the 5t day of the
month following the month in which the foregoing are recorded or obtained. The parameters to
be analyzed and reported will be specified by the DEC pursuant to the Special Conditions of the
Long Island Well Permit. :

(xi)  The permission granted pursuant to this subparagraph (25)
for the Lessee to perform dewatering pursuant to the Long Island Well Permit and discharging
pursuant to the JEK SPDES Permit, as aforesaid, and any other related matter may be revoked by
the Port Authority upon twenty-four (24) hours’ notice to the Lessee if the Lessee fails, within
seven (7) days after receipt by the Lessee of notice of default from the Port Authority identifying
the breach or breaches of this subparagraph (25), to cure any default of the terms and conditions
of this subparagraph (25) so identified. '

(xii)  Not later than ten (10) days after completion by the Lessee
of dewatering activities and receipt of any approvals by a Governmental Authority, the Lessee
shall perform and complete a closure of all wells in conformance with DEC requirements. As
part of the closure of these wells, the Lessee and its contractor (s) shall notify both the Port
Authority and the DEC of this action.

(xiii) - Prior to the expiration of the Long Island Well Permit, the
Lessee shall, as part of General Construction Costs, obtain from the DEC and maintain in effect
its own permit for dewatering performed in connection with the Construction Work (the
“I essee's Dewatering Permir”). The Lessee shall comply with all the terms and conditions of the
Lessee’s Dewatering Permit and with any and all additional requirements of the DEC and
notwithstanding anything in the Lessee’s Dewatering Permit to the contrary, the use of the
Lessee's Dewatering Permit shall not violate or be the cause of the violation of any existing and
future dewatering or SPDES permits at the Airport. In the event that the projected zone of
influence of any planned dewatering system is found to extend into any area outside of the-
Premises or the Redevelopment Work Sites, the Lessee shall notify the Port Authority by
submitting to the Residential Engineer the proposed dewatering design for review and approval.

(xiv) The Lessee shall keep full documentation of all ground
water volumes treated, sampled and discharged, including without limitation all documentation
which the Port Authority is required to report to the DEC pursuant to the Remedial Action Work
Plan and shall provide all such documentation to the Port Authority.
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(xv)  The Lessee shall design and implement suitable appropriate
engineering practices and controls for all dewatering activities in the performance of the .
Construction Work to prevent contamination of the lower aquifer.

(26)  Without limiting the generality of any other term or condition
hereof, the performance of the Construction Work shall be in accordance with the MOA and the
Redevelopment of Terminal 5/6 FONSI/ROD, including without limitation FAA AC 150/5370-
10A Standards for specifying construction of Airports™ item P-156 and AC 150/5320-5B
“Airport Drainage” and a storm water pollution prevention plan which includes best management

practices.

(27)  The performance of the Construction Work shall be in accordance
with the Port Authority Tenant Construction Review Manual and the Port Authority Aviation
Department Tenant Alteration Procedures and Standards Guide. In the event of any
inconsistency between the terms of the Port Authority Tenant Construction Review Manua] or
the Port Authority Aviation Department Tenant Alteration Procedures and Standards Guide on
one hand and the terms of this Lease on the other hand, the terms of this Lease shall prevail and

confrol.

_ (28)  The Port Authority shall have no obligation to provide any parking
facilities or area to any workers performing any of the Construction Work and the Lessee shall
not provide parking to any of the construction workers at the Redevelopment Work Sites or -
anywhere else at the Airport without the prior written approval of the General Manager of the
Airport. Further, the Lessee shall as part of General Construction Costs provide bus or van
transportation for such workers between the Redevelopment Work Sites and the area or areas on
or off the Airport, if any, where the Lessee has provided parking to such workers.

~ (29) The transportation of materials and equipment on the Airport in
connection with the performance of the Construction Work shall be conducted only at the times
and on the routes as shall be designated therefor from time to time by the General Manager of the
Airport. Further, access to the Public Aircraft Facilities shall only be at such guard post or posts
as shall be designated from time to time by the General Manager of the Airport.

(30) ~ In addition to all the other requirements set forth in this Lease for
the performance of the Construction Work, the Tank Removal Work shall be performed in
accordance with and subject to the following additional terms and conditions.

) The Lessee shall schedule and coordinate the Tank
Removal Work with the Port Authority to insure that the Port Authority can monitor the
performance thereof. The Lessee shall perform all soil and ground water sampling required by.
any Environmental Requirement, including without limitation the Remedial Action Work Plan,
or the DEC in connection with the performance of the Tank Removal Work. No Tank Removal
Work shall be commenced unless the Lessee shall have given the General Manager of the
Airport at least 72 hours notice of the date that the Tank Removal Work shall begin and of the
anticipated schedule for the performance of the Tank Removal Work. No Tank Removal Work
shall be performed during any period that an environmental representative from the Port
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Authority as designated by the General Manager of the Airport is not present at the Premises to
oversee and monitor the performance of the work. '

(i) The parties recognize that the Tank Removal Work will
require various submissions be made to the DEC including without limitation test results of soil
and groundwater impacted by any underground tank and documentation and certifications
relating to the tank and soil disposal. The Lessee shall provide the Port Authority, its
representatives, contractors and designees access to the Premises to perform such sampling of the
ground water and soil ‘0 the tank excavation area as the Port Authority shall in its sole discretion
determine is required. The Lessee shall remove and dispose of all contaminated soil which the
DEC requires be removed or remediated in connection with the closure of any tanks as shall be

‘required by the Port Authority pursuant to a Port Authority Requested Change Order.

(iii)  No tank and related soil excavation area shall be backfilled
without the prior written approval of the Port Authority. If any area is backfilled, whether with or
without the approval of the Port Authority, prior to the removal of all of the soil that has been
contaminated as a result of a leak, spill or discharge from or in connection with a tank, no
Redevelopment Work shall be constructed over or on such area or in the vicinity thereof until the
Lessee shall have received notice from the Port Authority that no further soil removal is required:

‘ (iv)  The Lessee shall provide and prepare such documentation
and certifications as shall be required by the approved Tenant Construction or Alteration
Applications covering the Tank Removal Work, such as but not limited to, an underground
storage tank closure assessment and closure report as stipulated under 40 CFR Part 280, Subpart
G, Section 280, a certificate of disposal for each tank removed, a bill of lading or manifest for all
soil disposed of and required documentation in connection with the cleaning of each tank that is
removed from any Redevelopmeiit Work Site and the Lessee’s contracts covering the Tank
Removal Work shall so provide. : '

(v) The Port Authority shall have no liability to the Lessee or
any Tank Removal Work contractor for any delay in the performance of the Construction Work
resulting from or in connection with the Tank Removal Work, including without limitation, any
delay resulting from soil and ground water testing to be performed by the Port Authority or any
delay in back filling the excavation resulting from the tank and related soil removal or any delay
in construction over or in the vicinity of 2 backfilled area as provided for in subparagraph (30)(i)

of this paragraph (g).

‘ : (31)  Prior to backfilling any excavations in which the construction of
atilities has been completed, the Lessee shall notify the Resident Engineet that such excavations
are ready to be backfilled. Such excavations shall not be backfilled until the Port Authority shall
have documented and surveyed the line and grade of such utilities. Nothing in this paragraph
(31) shall relieve the Lessee from its obligation to provide as built drawings in accordance with
this Section of all completed construction.

(32) In the performance of the Construction Work, the LcsSee shall
perform all soil handling in accordance with the Remedial Action Work Plan and the Soil
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Management Plan and shall promptly comply with, observe and execute all the terms and
conditions of Section 3 of the Remedial Action Work Plan. In addition, the Construction Work
shall be performed in compliance with all of the terms and conditions of the Remedial Action

Work Plan.

(33)  As a part of the Construction Work the Lessee shall submit to the
Port Authority for its approval prior to the commencement of the Construction Work a soil
management plan setting forth in detail how all handling, excavation, depositing, testing,
" screening, backfilling, removal, storage, transportation, disposal and other handling of soil in the
performance of the Construction Work shall be managed and performed (such plan as approved
by the Port Authority is hereinafter called the “Soil Management Plan”).

(34) Without limiting any of the other terms and conditions of this
Lease, including without limitation paragraph (m) of Section 9 and paragraph (d)(1) of Section
56 hereof and in addition thereto, in the event that any Hazardous Substances are spilled,
released, discharged, disposed on the Airport in the performance of the Construction Work or on
the Premises after the Effective Date and which Hazardous Substances were not caused by the
sole acts or omissions of the Port Authority, the Lessee shall immediately (i) notify the Port
Authority of such spill, release, discharge or disposal, (ii) excavate all soil containing any such
Hazardous Substances, (iii) pump and treat all ground water containing such any Hazardous
Substances, and (iv) delineate such spill, release, discharge or disposal to the satisfaction of the
Port Authority. Such pumping and treatment shall continue until all such Hazardous Substances
that have been so spilled, released, discharged or disposed of have been removed. Further, the
Lessee shall perform such sampling, testing and analysis as shall be necessary or required to
fingerprint or otherwise identify such Hazardous Substances from similar pre-existing Hazardous
Substances. Additionally, no Construction Work shall be or continued to be performed in the
area of such spill, release, discharge or disposal until all such Hazardous Substances have been
removed by the Lessee, except, however, in the event of contamination of the ground water by
any petroleum hydrocarbons, construction can commence, continue or recommence, as the case
may be, in the event that free phase petroleum hydrocarbons have a thickniess of less than 0.01
foot and the Lessee shall have delineated such free phase to the satisfaction of the Port Authority,
provided, further, that the remedial action work plan that has been approved by the DEC
covering such spill, release, discharge or disposal shall permit such free phase petroleum
hydrocarbons to remain in the ground water duririg construction and the Lessee shall subsequent
to the completion of the Construction Work and as soon as practicable pump-and treat the
remainder of such free phase petroleum hydrocarbons from the ground water and the Lessee
shall have delineated such spill, release, discharge or disposal to the satisfaction of the Port

Authority. .

(h) Provision_al Approvals -

" The Lessee may wish to commence construction of portions of the
Redevelopment Work prior to the approval by the Port Authority of its complete plans and
specifications for the same as required in this Section and if the Lessee does it shall submit a
written request to the Port Authority setting forth the work it proposes to then do. The Port
Authority shall have full and complete discretion as to whether or not to permit the Lessee to
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proceed with said work. Further, the Lessee may wish to commence construction of portions of
the Temporary Facilities Work prior to the approval by the Port Authority of its complete plans
and specifications for the same as required in this Section and if the Lessee does it shall submit a
written request to the Port Authority setting forth the work it proposes to then do. The Port
Authority shall have full and complete discretion as to whether or not to permit the Lessee to
proceed with said work. If the Port Authority has no objection to the Lessee’s proceeding with
the work, it shall do so by writing a letter to the Lessee to such effect. If the Lessee performs the
work covered by said letter, it agrees all such work shall be performed subject to and in
accordance with all of the provisions of the approval letter and subject to and in accordance with
the following terms and conditions:

(1)  The performance by the Lessee of the work covered by any request
as aforesaid will be at its sole risk. Until the complete plans and specifications for the
Temporary Facilities Work have been approved by the Port Authority or if the approval thereof
calls for modifications or changes in the work undertaken by the Lessee under any approval
granted by the Port Authority pursuant to this paragraph (h), the Lessee will, as directed by the
Port Authority, at its sole cost and expense, either restore the area affected to the condition prior
to the commencement of any such work or make such modifications and changes in any such -
work as may be required by the Port Authority. Until the complete plans and specifications for
the Redevelopment Work have been approved by the Port Authority or if the approval thereof
calls for modifications or changes in the work undertaken by the Lessee under any approval
granted by the Port Authority pursuant to this paragraph (h), the Lessce will, as directed by the
Port Authority, at its sole cost and cxpense cither restore the area affected to the condition prior
to the commencement of any such work or make such modifications and changes in any such
work as may be required by the Port Authority. '

~ (2)  Nothing contained in any approval hereunder shall constitute a
determination or indication by the Port-Authority that the Lessee has complied with the
applicable governmental laws, ordinances, enactments, resolutions, rules and orders, including
but not limited to those of the City of New York, which may pertain to the work to be performed.

(3)  The approved work will be performed in accordance with and
subject to the terms, conditions, indemnities and provisions of the Lease covering the
Construction Work and with the terms, conditions, indemnities and provisions of any Tenant
Construction or Alteration Application which the Port Authority may request the Lessee to
submit even though such Tenant Construction or Alteration Application may not have, at the.
time of the approval under this paragraph (h), been approved by the Port Authority. '

(4)  No work under any such approval shall affect or limit the

obligations of the Lessee under all prior approvals with respect to its construction of the
Construction Work.

(5)  The Lessee shall cdmply with all requirements, stipulations and
provisions as may be set forth in the letter of approval.
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6) In the event that the Lessee shall at any time during the
construction of any portion of the Construction Work under the approval granted by the Port
Authority pursuant to this paragraph (h) fail, in the opinion of the General Manager of the
Airport, to comply with all of the provisions of the Lease with respect to such work, the Tenant
Construction or Alteration Application or the approval letter covering the same or be, in the
opinion of the said General Manager of the Airport, in breach of any of the provisions of the
Lease, the Tenant Construction or Alteration Application or the approval letter covering the
same, the Port Authority shall have the right, acting through said General Manager of the
Airport, to cause the Lessee to cease all or such part of the Construction Work as is being
performed in violation of the Lease, the Tenant Construction or Alteration Application or the
approval letter. Upon such written direction from the General Manager of the Airport the Lessee
shall promptly cease construction of the portion of the Construction Work specified. The Lessee
shall thereupon submit to the Port Authority for its written approval the Lessee’s proposal for
making modifications, corrections or changes in or to the Construction Work that has been or is
to be performed so that the same will comply with the provisions of this Lease, the Tendnt
Construction or Alteration Application and the approval letter covering the Construction Work.
The Lessee shall not commence construction of the portion of the Construction Work that has

been halted until such written approval has been received.

- ) It is hereby expressly understood and-agreed that neither the _
Resident Engineer nor the field engineer(s) mentioned in paragraph (i) below has any authority
to approve any plans and specifications of the Lessee with respect to the Construction Work, to
approve the construction by the Lessee of any portion of the Construction Work or to agree to
any variation by the Lessee from compliance with the terms of the Lease, or the Tenant
Construction or Alteration Application or the approval letter with respect to the Construction
Work. Notwithstanding the foregoing, should the Resident Engineer or any:field engineer give
any directions or approvals with respect to the Lessee's performarice of any‘portion of the
Construction Work which are contrary (o the provisions of the Lease, the Tenant Construction or
Alteration Application or the approval letter, said directions or approvals shall not affect the
obligations of the Lessee as set forth herein nor release or relieve the Lessee from strict

compliance therewith.

(8)  Itishereby further understood and agreed that the Port Authority
has no duty or obligation of any kind whatsoever to inspect or police the performance of the
Construction Work by the Lessee and the rights granted to the Port Authority hereunder shall not
create or be deemed to create such a duty or obligation. Accordingly, the fact that the General
Manager of the Airport has not exercised the Port Authority's right to require the Lessee to cease
its construction of all or any part of the Construction Work shall not be or be deemed to be an
agreement or acknowledgment on the part of the Port Authority that the Lessee has in fact
performed such portion of the Construction Work in accordance with the terms of the Lease, the:
Tenant Construction or Alteration Application or the approval letter nor shall such fact be or be
deemed to be a waiver by the Port Authority from the requirement of strict compliance by the
Lessee with the provisions of the Lease, the Tenant Construction or Alteration Application and

the approval letter with respect to such work.
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A % Without limiting the discretion of the Port Authority hereunder, the
Port Authority hereby specifically advises the Lessee that even if the Port Authority hereafter in
the exercise of its discretion wishes to grant approvals under this paragraph (h), it may be unable
to do so, so as to permit the Lessee to continue work without interruption following its
completion of the work covered by any prior approval hereunder. The Lessee hereby
acknowledges that if it commences work pursuant to this paragraph (h) it shall do so with full
knowledge that there may not be continuity by it in the performance of its Construction Work

under the procedures of this paragraph (h).

(10)  No prior approval of any work in connection with the Construction
Work shall create or be deemed to create any obligation on the part of the Port Authority to
permit subsequent work to be performed in connection therewith prior to the approval by the
Port Authority of the Lessee’s complete plans and specifications therefor. It is understood that
no such prior approval shall release or relieve the Lessee from its obligation to submit complete
plans and specifications for the Construction Work and to obtain the Port Authority’s approval of
the same as set forth in paragraph (f) hereof. Itis further understood that in the event the Lessee
elects not to continue to seek further approval letter(s) pursuant to this paragraph (h), the Port
Authority shall have the right to suspend the obligations of the Lessee to restore the area with
respect to the Construction Work and to make modifications and changes to the Construction
Work as set forth in subparagraph (1) of this paragraph (h) until the Port Authority shall have
approved the complete plans and specifications for the Construction Work in accordance with

paragraph (f) hereof.

i Commencement of Construction Work and Assignment of Port Authority
Field Engineer

: © The Lessee will give the General Manager of the Airport at least 72 hours
advance notice prior to the commencement of construction. The Port Authority will assign to the
Construction Work a full time field engineer or engineers during such time that any Construction
Work is being performed pursuant to paragraph (h) hereof and may assign to the Construction’
Work a full time field engineer or engineers during any time that no Construction Work is being
- performed pursuant to paragraph (h) hereof. The Lessee shall pay to the Port Authority for the
services of said engineer or engineers an amount equal to the Cost of Port Authority
Construction Inspection. The Lessee shall pay for the Cost of Port Authority Construction
Inspection by having such amount deducted from the amount of the Port Authority Payments
made to the Lessee by the Port Authority pursuant to Section 87 hereof and as provided for in
such Section 87. Nothing contained herein shall affect any of the provisions of paragraph (n)
hereof or the rights of the Port Authority thereunder.

) Additional Environmental Obligations

9] The Construction Work shall be constructed in such a manner that
there will be at all times a minimum of air pollution, water pollution or any other type of
~ pollution and a minimum of noise emanating from, arising out of or resulting from the operation,
use or maintenance of the Premises by the Lessee and from the operations of the Lessee under
this Agreement. Accordingly, and in addition to all other obligations imposed on the Lessee
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under this Agreement and without diminishing, limiting, modifying or affecting any of the same,
the Lessee shall be obligated to construct as part of the Construction Work hereunder such
structures, fences, equipment, devices and other facilities as may be necessary or appropriate to
accomplish the foregoing and each of the foregoing shall be and become a part of the
Construction Work hereunder.

(2)  Notwithstanding the provisions of subparagraph (1) of this
paragraph (j) and in addition thereto, the Port Authority hereby reserves the right from time to
time and at any time during the term of the Lease to require the Lessee, subsequent to the
completion of the Construction Work to design and construct at its sole cost and expense on the
Premises such further reasonable structures, fences, equipment, devices and other facilities as
maybe necessary or appropriate to accomplish the objectives as set forth in the first sentence of
subparagraph (1) of this paragraph (j). All locations, the manner, type and method of
construction and the size of any of the foregoing shall be determined by the Port Authority. The
Lessee shall submit for Port Authority approval its plans and specifications covering the required
work and upon receiving such approval shall proceed diligently to construct the same. All other
provisions of this Section with respect to the Construction Work shall apply and pertain with like -
effect to any work which the Lessee is obligated to perform pursuant to this paragraph (j) and
upon completion of each portion of such work it shall be and become a part of the Premises.

(k) Title to Construction Work

Title to all the Construction Work except for any Tanks shall pass to the
City as the same or any part thereof is erected, constructed or installed. All of the Construction
Work, except for the Terminal S AirTrain Connector Work, any Tank and the work as set forth -
in paragraph (b)(2)(viii)(cc) hereof, shall be and become a part of the Premises hereunder if
located on the Premises, it being understood that all personal property for which the Lessee shall
have received a Port Authority Payment for shall not be the personal property of the Lessee but
instead shall be the property of the Port Authority. The foregoing provisions of this paragraph (k)
shall not affect the risks and obligations assumed by the Lessee hereunder nor release the Lessee
from the performance of its rebuilding and restoration obligations set forth in this Section 2.

) Minimization of Disruption of and Coordination with Other Airport
Operations, Activities and Construction:

N The Lessee acknowledges that the Port Authority as well as other
users, lessees, tenants, airport patrons, contractors and invitees-and others will be continuing
their operations in the Central Terminal Area during the period of time the Lessee is performing
the Construction Work hereunder and that this will involve among other things inconvenience,
noise, dust, interference and disturbance to said operations and possibly other risks as well. The
Lessee further acknowledges that the Construction Work hereunder will impact traffic flow and
control on the roadways in the CTA as well as the terminal frontage roads in front of the
Premisés and in front of Terminal 6 and the use thereof by customers, patrons, invitees and
employees. The Lessee hereby expressly assumes all of the foregoing risks. Without limiting the
foregoing, the Lessee shall and expressly hereby agrees to perform, and to require each of its
contractors and subcontractors to perform, the Construction Work and each portion thereof in

58




Draft Dated November 8, 2005

such a manner so as to minimize the impact and any disruption resulting therefrom on said
operations and on traffic control and traffic flow in the CTA and on the operation and use of the
AirTrain. The Lessee shall, without limiting any other term or provision hereof, communicate
and cooperate (and require each of its contractors to communicate and cooperate) with the Port
Authority and with each of the users, lessees, tenants, airport patrons, invitees, contractors and
others in all aspects of the Construction Work, and the Lessee shall coordinate and work in
harmony with all said Persons, including without limitation the users, occupants and operators of
the Premises, Building No. 60, the AirTrain, Terminal 4, Terminal 6, and Terminal 7 and Port
Authority contractors. The Lessee shall also communicate and cooperate (and require each of its
contractors to communicate and cooperate) with all ground transportation operators and
providers including all taxi, limousine and bus operators and the AirTrain operator throughout
the entire period of time of the performance of the Construction Work. The Lessee shall include
in each of its contracts and subcontracts covering the Construction Work or any portion thereof
the foregoing requirements for minimization of distuption and for contractor cooperation,
communication and coordination.

(2) The Lessee acknowledges that the Construction Work may impact
on the fuel distribution system at the Airport as well as other utilities on or adjoining the Airport
and that the Construction Work may disrupt or interfere with or interrupt the operation and '
performance of such utilities. The Lessee hereby expressly assumes all of the risks from such
disruption, interference and interruption. Without limiting the foregoing, the Lessee shall and
expressly hereby agrees to perform, and to require each of its contractors and subcontractors to
perform, the Construction Work and each portion thereof in such a manner so as to minimize the
disruption, interference and interruption resulting therefrom on said utilities. The Lessee shall,
without limiting any other term or provision hereof, determine which utilities may be affected by
the performance of the. Construction Work and communicate and cooperate (and require each of
its contractors to communicate and cooperate) with the Port Authority and with each of the users
of such utilities in all aspects of the Construction Work, and the Lessee shall coordinate and
work in harmony with all said Persons. The Lessee shall include in each of its contracts and
subcontracts covering the Construction Work or any portion thereof the foregoing requirements
for minimization of disruption, interference and interruption and for contractor cooperation,
communication and coordination.

(3) Without limiting any other term or provision hereof, the Lessee
shall complete the design and perform the Construction Work in a manner consistent with
roadway, frontage and utility improvements of the Port Authority at the Airport and with the
operation of the AirTrain. '

(4)  Temporary Construction Program: In order to ensure appropriate
levels of service to the users, occupants, and Airport patrons and others using the Airport during
the performance of the Construction Work, the Lessee, not less than sixty (60) days prior (o the .
commencement of any portion of the Construction Work and the implementation of each
construction stage, shall prep’ére arid submit to the Port Authority for its prior approval a
temporary construction program (including, but not limited to, drawings, sketches, schedules and
narrative descriptions) which sets forth plans for the continuing provision of all patron services

and landside operations at or adjacent to the Redevelopment Work Site. Without limiting any
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other term or provision hereof, any temporary construction is and shall be subject to paragraph
(n) of this Section, including, but not limited to, certifications of the Lessee and the Lessee’s
licensed architect or engineer and the issuance of a certificate of completion therefor by the Port

Authority.

(m)  Utility Lines

(1)  The Port Authority shall have no responsibility for bringing to the
Premises or the Redevelopment Work Site any utility service lines for the supply of cold water,
or any other utility or service lines, except for the work described in the exhibit attached hereto,
hereby made a part hereof and marked “Exhibit 2.17” (which work is herein called the “5kV
Electrical Power and Sanitary Sewer Work”). 1f the Lessee determines that it will require that
additional utility service lines be brought to the Redevelopment Work Site or that the capacity of
one of more of the existing utility service lines serving the Redevelopment Work Sites be greater
than the capacity which existed on the Effective Date, except for the 5kV Electrical Power and
Sanitary Sewer Work, the Lessee shall submit to the Port Authority for the Port Authority’s
- approval a Tenant Construction or Alteration Application covering the work to provide the
additional utility service line capacity to the Redevelopment Work Sites (hereinafter called the
“Off-Premises Utility Service Line Work”) which work when and if approved by the Port
Authority shall be performed by the Lessee at the Lessee’s sole cost and expense except as set
forth in Section (g)(12) and Section 87 hereof, in accordance with all the terms and provisions of

this Section, provided, however, that the Off-Premises Utility Service Line Work shall not be or -

become a part of the Premises hereunder.

(2)  The Lessee understands that there may be communications and
utility lines and conduits located on or under the Redevelopment Work Site which do not, and
may not in the future, serve the Redevelopment Work Site and are located on or under the
Redevelopment Work Site where the Construction Work is or is to be performed or for which

“currently or in the future the operation, maintenance, replacement, repair are or maybe affected
by the Construction Work or the performance thereof. The Lessee agrees, if directed by the Port
Authority so to do, to relocate and reinstall such communications and utility lines and conduits
on the Redevelopment Work Site or off the Redevelopment Work Site as directed by the Port
Authority and to restore all affected areas (such work being hereinafter collectively called the
“Relocation Work”). The Lessee shall perform the Relocation Work subject to and in accordance
with all the terms and provisions of this Section and the Relocation Work shall be and become a
part of the Redevelopment Work, it being understood, however, that the Relocation Work shall
not be or become a part of the Premises hereunder.

(3)  Inthe event KIAC does not permit the Lessee to relocate or
perform any other work in connection with the TDS (including without limitation the lateral

mains and heat exchangers) constituting a portion of the Redevelopment Work, such relocation

and other work shall be performed by KIAC or KIAC's contractors, as determined by KIAC.
Such work, upon completion, will become a part of the TDS at the Airport and will become the
property of the Port Authority or of its designee and will not be a part of the Premises.

(n)  Completion of the Construction Work:
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, (1) When the Temporary Facilities Work is substantially completed
and ready for use, the Lessee shall advise the Port Authority to such effect and shall deliver to
the Port Authority a certificate signed by an authorized officer of the Lessee and also signed by
the Lessee’s licensed architect or engineer certifying that the Temporary Facilities Work has
been constructed in accordance with the approved plans and specifications and the provisions of
the Lease and in compliance with all applicable laws, ordinances and governmental rules,

- regulations and orders. Thereafter the Temporary Facilities Work will be inspected by the Port
Authority and if the same has been completed as certified by the Lessee and the Lessee’s
licensed architect or engineer, as aforesaid, a certificate to such effect shall be delivered to the
Lessee, subject to the condition that all risks thereafter with respect to the construction and
installation of the same and any liability therefor for negligence or other reason shall be borne by
the Lessee. The Lessee shall not use or permit the use of the Temporary Facilities Work for the
purposes set forth in paragraph (d) of Section 5 of the Lease until such certificate is received
from the Port Authority, and the Lessee shall not use or permit the use of the Temporary
Facilities Work or any portion thereof even if such certificate is received if the Port Authority
states in any such certificate that the same cannot be used until other specified portions are

completed.

) @) When all of the Passenger Terminal Work, the Landside
Civil Work, the Airside Civil Work, the MOA Curtain Wall Work, if any, and the Terminal 5
AirTrain Connector Work (collectively the “Termindl Work”) are substantially completed and
ready for use, the Lessee shall advise the Port Authority to such effect and shall deliver to the
Port Authority a certificate signed by an authorized officer of the Lessee and also signed by the
Lessee’s licensed architect or engineer certifying that the Terminal Work has been constructed in
accordance with the approved plans and specifications and the provisions of the Lease and in
compliance with all applicable laws, ordinances and governmental rules, regulations and orders.
Thereafter the Terminal Work will be inspected by the Port Authority and if the same has been
completed as certified by the Lessee and the Lessee’s licensed aichitect or engineer, as aforesaid,
a certificate to such effect shall be delivered to the Lessee, subject to the condition that all risks
thereafter with respect to the construction and installation of the same and any liability therefor
for negligence or other reason shall be bome by the Lessee. The Lessee shall not use or permit
the use of the Terminal Work for the purposes set forth in the Lease until such certificate is
received from the Port Authority, and the Lessee shall not use or permit the use of the Terminal
Work or any portion thereof even if such certificate is received if the Port Authority states in any
such certificate that the same cannot be used until other specified portions are completed. The
term “Terminal Work Completion Date” for the purposes of the Lease shall mean the date
appearing on the certificate issued by the Port Authority pursuant to this subparagraph (2)(i) of
this paragraph (n) after the substantial completion of the Terminal Work.

(i)  In addition to and without affecting the obli gations of the
Lessee under the preceding paragraph (n)(2)(1) of this Section when an integral and material
- portion of the Terminal Work is substantially completed or is properly usable the Lessee may
advise the Port Authority tosuch effect and may deliver to the Port Authority a certificate signed
by an authorized officer of the Lessee and also signed by the Lessee's licensed architect or
engineer certifying that such portion of the T erminal Work has been constructed in accordance

61



Draft Dated November 8, 2005

with the approved plans and specifications and the provisions of the Lease and in compliance
with all applicable laws, ordinances and governmental rules, regilations and orders, and
specifying that such portion of the Terminal Work can be properly used even though the
Terminal Work has not been completed and that the Lessee desires such use. The Port Authority
may in its sole discretion deliver a certificate to the Lessee with respect to each such portion of
the Terminal Work permitting the Lessee to use such portion thereof for the purposes set forth in
the Lease. In such event the Lessee may use such portion subject to the condition that all risks
thereafter with respect to the construction and installation of the same and any liability therefor
for negligence or other reason shall be borne by the Lessee, and subject to the risks as set forth in
paragraph (h) hereof in the event that the Port Authority shall not have then approved the
complete plans and specifications for the Terminal Work. Moreover, at any time prior to the
“issuance of the certificate required in subparagraph (2)(i) of this paragraph (n) for the Terminal
Work, the Lessee shall promptly upon receipt of a written notice from the Port Authority cease

its use of such portion of the Terminal Work which it had been using pursuant to permission
granted in this paragraph (n)(2)(i1).

3) O When the Parking Garage Work is substantially completed
and ready for use, the Lessee shall advise the Port Authority to such effect and shall deliver to
the Port Authority a certificate signed by an authorized officer of the Lessee and also signed by
_the Lessee’s licensed architect or engineer certifying that the Parking Garage Work has been
constructed in accordance with the approved plans and specifications and the provisions of the
Lease and in compliance with all applicable laws, ordinances and governmental rules,
regulations and orders. Thereafter the Parking Garage Work will be inspected by, the Port
Authority and if the same has been completed as certified by the Lessee and the Lessee’s
licensed architect or engineer, as aforesaid, a certificate to such effect shall be delivered to the
Lessee, subject to the condition that all risks thereafter with respect to the construction and
installation of the same and any liability therefor for negligence or other reason shall be borne by
the Lessee. The Lessee shall not use or permit the use of the Parking Garage Work for the
purposes set forth in the Lease until such certificate is received from the Port Authority, and the
Lessee shall not use or permit the use of the Parking Garage Work or any portion thereof even if
such certificate is received if the Port Authority states in any such certificate that the same cannot
be used until other specified portions are completed. The term “parking Garage Work
Completion Date” for the purposes of the Lease shall mean the date appearing on the certificate
~ jssued by the Port Authority pursuant to this paragraph (n)(3)() of this Section after the
substantial completion of the Parlydng Garage Work.

(i)  Inaddition to and without affecting the obligations of the
Iessee under the preceding paragraph (n)(3)(0), when an integral and material portion of the
Parking Garage Work is substantially completed or is properly usable the Lessee may advise the
Port Authority to such effect and may deliver to the Port Authority a certificate signed by an
“authorized officer of the Lessee and also signed by the Lessee’s licensed architect or engineer
certifying that such portion of the Parking Garage Work has been constructed in accordance with
the approved plans and specifications and the provisions of the Lease and in compliance with all
applicable laws, ordinances and governmental rules, regulations and orders, and specifying that
such portion of the Parking Garage Work can be properly used even though the Parking Garage
Work has not been completed and that the Lessee desires such use. The Port Authority may in
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its sole discretion deliver a certificate to the Lessee with respect to each such portion of the
Parking Garage Work permitting the Lessee to use such portion thereof for the purposes set forth
in the Lease. In such event the Lessee may use such portion subject to the condition that all risks
thereafter with respect to the construction and installation of the same and any liability therefor
for negligence or other reason shall be borne by the Lessee, and subject to the risks as set forth in
paragraph (h) hereof in the event that the Port Authority shall not have then approved the
complete plans and specifications for the Parking Garage Work. Moreover, at any time prior to
the issuance of the certificate required in paragraph (n)(3)(i) of this Section for the Parking
Garage Work, the Lessee shall promptly upon receipt of a written notice from the Port Authority
cease its use of such portion of the Parking Garage Work which it had been using pursuant to
permission granted in this paragraph (n)(3)(i).

4) The term “Completion Date” for the purposes of the Lease shall
mean the later to occur of the Parking Garage Work Completion Date and the Terminal Work
Completion Work Date, provided, however, and if the Parking Garage Work Completion Date
and the Terminal Work Completion Work Date shall be the same date, then “Completion Date”

shall mean such same date.

(5) At the same time that the Lessee shall deliver any certificate
pursuant to paragraph (n)(3) of this Section covering all or any portion of the Parking Garage
Work or the Terminal 5 AirTrain Connector Work the Lessee shall deliver to the Port Authority
all warranties, guarantees, manuals, maintenance contracts and spare parts for or associated with
such Parking Garage Work or Terminal 5 AirTrain Connector Work The Lessee shall have
assigned all warranties, guarantees and maintenance contracts to the Port Authority in
accordance with paragraph (@) of this Section. All Port Authority Service Contracts and other
maintenance contracts and warranties and guarantees related to such Parking Garage Work shall
commence on the date of the first certificate of the Port Authority issued pursuant to paragraph
(n)(3) of this Section covering that portion of the Parking Garage Work and all Port Authority
Service Contracts and other maintenance contracts and warranties and guarantees related to such
Terminal Work shall commence on the date of the first certificate of the Port Authority issued
pursuant in paragraph (n)(3) of this Section covering that portion of the Terminal Work

(0) Fuel Line Work:

(1)  The following terms when used in this paragraph (o) shall have the
respective meanings given below:

(i) “Abandoned Fuel Lines” shall mean any portion of the
System which is taken out of service as part of the Fuel Line Work and is abandoned in place or
is abandoned and removed from the Airport as a part of the Fuel Line Work.

(i) “Acceptance Date” shall mean with respect to each portion

of tﬁe‘Distribution Portion Work, the date appearing on the certificate delivered to the Lessee by

the Port Authority pursuant to subparagraph (3) of this paragraph (0) covering such portion of

the Distribution Portion Work and shall mean with respect to each portion of the Satellite Portion
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Work, the date appearing on the certificate delivered to the Lessee by the Port Authority pursuant
to subparagraph (3) of this paragraph (o) covering such portion of the Satellite Portion Work.

, (iii)  “Airport Fueling Agreements” shall mean the General
Airport Agreement (also commonly known as the “Dewey Leases™) and any other agreements
covering aircraft fueling at the Airport which are contemplated by the Airport Fueling
Agreements, it being understood and agreed that the term “Airport Fueling Agreements™ shall
continue to include the General Airport Agreement upon the expiration thereof as the same may '
continue to be operative, and shall also include the New Airport Fueling Agreements.

: (iv)  “Airline Terminal Portion” shall mean that portion of the
System that is located on the Premises, including without limitation all of the Airline Terminal
Portion of the Work and all of the Premises Distribution Lines which are located on the
Premises.

(v)  “Airline Terminal Portion of the Work” shall mean all
portions of the Fuel Line Work performed and located on the Premises and the Terminal 4
Parcel. '

: (vi)  “Defect” shall have the meaning given such term in '
subparagraph (2)(xi) of this paragraph.

(vii) “Distribution Portion Work” shall mean any of the Fuel
Line Work that is performed by the Lessee or on behalf of the Lessee to the Distribution Portion
of the System and such work is not performed on the Premises or the Terminal 4 Parcel.

(viii)  “Fuel Line Risks” shall mean ahy and all risks, costs,
expenses, damages, responsibilities and liabilities arising out of, in connection with or resulting
from the Fuel Line Work, the New System Components, or the Abandoned Fuel Lines, including
but not limited to, each Warranty, all Defects, the failure to have, or the inclusion of (whether
proper or improper), any maintenance, repair, replacement, operation or other costs or expenses
incurred in connection with the Fuel Line Work, New System Components or the Abandoned
Lines included in the System Costs, or the failure or refusal of the Users or any of them to pay
any such costs or expenses, Or the failure to obtain the agreement or approval of the Other Users
for the Fuel Line Work, including without limitation the payment of the costs thereof and its

design.

(ix)  “Fuel Line Work” shall have the meaning set forth in
subparagraph (2) of this paragraph (o).

x) “New Isolation Valve Pitf’ shall mean all of the new
associated pig indicator and receiver pits, isolation valves, and related appurtenances to be
constructed, provided and installed by the Lessee in connection with the proposed location of the
New Isolation Valve Pit as shown on Exhibit 2.18, attached hereto, hereby made an part hereof
and marked “Exhibit 2.18" (herein referred to as “Exhibit 2.18”) with respect to Premises
Distribution Lines 402-1, 402-2, 402-3 as part of the Fuel Line Work.
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(xi)  “New System Components” shall collectively mean all
improvements, facilities, structures, additions, installations and equipment installed or
constructed as part of the Fuel Line Work.

(xii) “Other Users” shall mean all Users except for the Lessee.

(xiii) “Permitted Modification” shall mean a modification,
relocation, alteration, addition, replacement or capital improvement made to the System by any
Person, provided, however, that (i) the costs and expenses of such modification, relocation,
alteration, addition, replacement or capital improvement are not includable or included in
Systems Costs by reason that one or more persons have agreed to pay for such costs and
expenses (which person may be one of the Users and if so such agreement to pay such costs and
expenses has not been made by such person pursuant to the Airport Fueling Agreements) or was .
performed by or on behalf of the Port Authority and is not “An Additional Facility
Improvement” (as such term is defined in Section 4.021F of the General Airport Agreement)
and/or the Port Authority has not proposed to the Lessee or the other Basic Aircraft Operators (as
such term is used in Section 12.14 of the General Airport Agreement) that such modification,
relocation, alteration, addition, replacement or capital improvement be made to the Distribution
Portion of the System pursuant to Section 4.021 K of the General Airport Agreement and/or is
any other work which is not included or includable in System Costs pursuant to the General
Airport Agreement or the New Airport Fueling Agreements and (ii) such modification,
relocation, alteration, addition, replacement or capital improvement shall have been approved or

performed by the Port Authority.

v : (xiv) “Premises Distribution Line” shall mean each of those
distribution fuel lines identified as Line 402-1, Line 402-2, Line 402-3 on Exhibit 2.18 as such
Lines recommence at the dike wall of the Satellite Portion of the System and their related

facilities and appurtenances.

(xv) “Re-designated Airline Terminal Portion of the System”
shall mean all portions of Premises Distribution Lines 402-1, 402-2, 402-3 existing prior to the
commencement of the Fuel Line Work and which are located on the Premises and the Terminal 4

Parcel.

(xvi) “Redesignation Date” shall mean with respect to each
Premises Distribution Line the date that the Lessee shall first commence any of the Fuel Line
Work with respect to such Premises Distribution Line.

» ~ (xvii) “Satellite Portion Work” shall mean that portion of the Fuel
Line Work, if any, that is performed at the Satellite Portion of the System.

~(xviii) “System” shall have the meaning given such term in
Section 4.021A of the General Airport Agreement.
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(xix)  “System Costs” shall mean all costs and expenses incurred
in connection with the System, including without limitation capital, operation, maintenance and
repair costs and expenses, paid or to be paid for collectively by the Users pursuant to the Airport
Fueling Agreements (including without limitation Sections 4.02 and 4.021 of the General Airport
Agreement and the New Airport Fueling Agreements).

(xx) “System License” shall mean the Major Petroleum Facility
License issued by the New York State Department of Environmental Conservation bearing
license number 2-2380.

(xxi) “System Operator” shall mean Allied New York Services,
Inc., the Port Authority’s independent contractor presently operating the System, or any other
Person who shall operate, repair or maintain the System pursuant to the General Airport
Agreement.

(xxii) “Users” shall mean any Persons who use the System or are
obligated (whether by agreement or otherwise) to pay any System Costs.

(xxiii) “Warranty” shaﬂ have the meaning given such term in
subparagraph (2) (xi) of this paragraph (0).

(2) As part of the Lessee’s Redevelopment Work, the Lessee has
advised the Port Authority that it desires to relocate, remove, replace and abandon portions of the
 Distribution Portion of the System located on the Premises as well as make certain replacements
and modifications to the Satellite Portion of the System and other portions of the Distribution
Portion of the System as shall be required, necessary or desirable for such relocation, removal,
replacement and abandonment (any work performed on the System and any replacements and
abandonment of the System to be performed by the Lessee as part of the Construction Work as
the same may be approved by the Port Authority being herein referred to as the “Fuel Line
Work”, it being understood that the maintenance, operation and repair of the Satellite Portion of
the System shall not be part of the Fuel Line Work). In addition to all the other terms and
conditions of this Lease, all Fuel Line Work performed by the Lessee shall be performed subject:

to and in accordance the following additional terms and conditions:

(1) None of the Fuel Line Work shall become part of System

Costs. The Lessee further agrees that if any costs and expenses for the repair, operation,
replacement, maintenance or use of the Distribution Portion Work, the Satellite Portion Work for
any reason whatsoever are not included or includable in, or not allowed to become a part of,
System Costs, that the Lessee shall bear and pay for any and all such costs and expenses
inclusive of the associated costs for the proper handling and disposing of removed fuel and the
removed fuel lines which are taken out of the System and off the Airport by the Lessee as a part

of the Fuel Line Work.

(i)  The Fuel Line Work shall be performed in accordance with
all the terms and conditions of this Lease and of the General Airport Agreement and the other
Airport Fueling Agreements. '
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(iiiy  In addition to and without limiting the obligations set forth
in paragraph (g) of this Section, any portion of the Fuel Line Work performed by the System
Operator shall be performed by the System Operator on behalf of the Lessee. The Lessee shall
assure that the costs and expenses of all Fuel Line Work are separately allocated and billed to the
Lessee by each of its contractors, including without limitation, by the System Operator, and in no
event are any such costs and expenscs (0 be allocated or billed as, or to become a part of, System
Costs. Further, the Lessee shall communicate and cooperate (and require each of its contractors
to communicate and cooperate) with the System Operator in all aspects of the Fuel Line Work
and shall coordinate the performance of the Fuel Line Work with the System Operator. The
Lessee shall include in each of its contracts and subcontracts covering the Fuel Line Work or any
portion thereof the foregoing requirements for cooperation, communication, coordination,

allocation and billing.

_ (iv)  In addition to and without limiting the obligations set forth
in paragraph (1) of this Section, the Lessee shall in the performance of the Fuel Line Work and in
fulfillment of its obligations pursuant to subparagraph (xi) of this paragraph (0)(2) minimize to
the greatest extent possible any disruption, interruption, delay or interference in the operation,
performance, maintenance, repair or use of the System. To that end, prior to the Lessee’s
commencement of the Fuel Line Work or any portion thereof, the Lessee shall submit to the Port
Authority for the Port Authority's approval a plan 10 accomplish the foregoing and shall revise

“and update such plan as desirable or required throughout the performance of the Fuel Line Work.
Such plan shall include without limitation the sequencing and scheduling of all shut downs of
any portion of the System such as but not limited to the sequencing and scheduling of all work to
tie-in any portion of the Fuel Line Work to the System and flushing and testing the Fuel Line
Work, and that no section of the Satellite Portion Work shall be taken or kept out of service
during peak travel periods.‘Further, such plan shall include actions and procedures to be
undertaken and followed in the event of any unscheduled or unexpected shut down or disruption
of or interference with the operation or use of the of the System. The Lessee understands and
agrees that no approval of the Port Authority shall relieve or release the Lessee from its
obligations under this paragraph (0). The Port Authority shall have the right from time to time to
require the Lessee 10 make changes to the plan and the Lessee shall comply therewith and with

any and all such required changes.

(v) All Fuel Line Work shall comply in all respects with the
System License and all other Environmental Requirements and the Lessee shall take all actions
to ensure such compliance. Further, if required or permitted by the DEC or any other applicable
Governmental Authority, the Lessee shall register, license and/or permit the Airline Terminal
Portion of the System in accordance with Environmental Requirements in the name of the Lessee
as the owner thereof and in the name of the System Operator as the operator thereof. :

(vi) Titleto the Airline Terminal Portion of the Work shall
remain in the Lessee as the same or any part thereof is erected, constructed or installed and upon
“such erection, construction or installation the same shall be and become a part of the Airline
Terminal Portion of the System for the purposes of this Agreement and the Airport Fueling
Agreements including without limitation the Lessee assuming all risks, costs, expenses,
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responsibilities and liabilities in connection therewith and the same shall be and become a Tank
(as such term is defined in Section 61 hereof entitled “Storage Tanks™) and all the terms and
conditions of Section 61 shall apply thereto. ‘

(vii) Notwithstanding any terms or conditions in the Airport
Fueling Agreements to the contrary, effective as of the Redesignation Date with respect to each
Premises Distribution Line, that portion of such Premises Distribution Line constituting a portion
of the Re-designated Airline Terminal Portion of the System shall be and become for the
purposes of this Agreement and of the Airport Fueling Agreements a part of the Airline Terminal
Portion of the System and a Tank and all the terms and conditions of Section 61 hereof shall
apply thereto. Without limiting the generality of any other term or.provision of this Agreement,
from and after the Redesignation Date for such Re-designated Airline Terminal Portion of the
System shall no longer be or be deem to be a part of the Distribution Portion of the System and
the Lessee shall take title to the same in its “as is” condition and shall release and relieve the Port
Authority and Other Users from and shall assume all risks, costs, expenses, responsibilities and
liabilities in connection with such Re-designated Airline Terminal Portion of the System.

(viii) Title to all the Distribution Portion Work and the Satellite
Portion Work shall pass to the City of New York as the same or any portion thereof is erected,
constructed and installed and effective upon the Acceptance Date of each portion of the
Distribution Portion Work, such Distribution Portion Work shall be and become for the purposes
of this Agreement and of the Airport Fueling Agreements a part of the Distribution Portion of the
System and effective upon the Acceptance Date of each portion of the Satellite Portion Work,
such Satellite Portion Work shall be and become for the purposes of this Agreement and of the
Airport Fueling Agreements a part of the Satellite Portion of the System. '

_ (ix) The Lessee shall take all actions to maintain and-protect all
manufacturer, contractor and vendor warranties (express and implied) of any New System
Components. ’

(x)  The Lessee hereby agrees as the lessee hereunder, and as a
User under the General Airport Agreement and, if as a party to any of the New Airport Fueling
Agreements, if it becomes such a party, that it shall not object to, challenge or make any claim or
demand (including without limitation one for or concerning arbitration), whether under this
Agreement or the Airport Fueling Agreements or otherwise, with fespect to, on account of or
arising out of any Permitted Modification, including without limitation, (aa) the failure of the
Port Authority to have entered into any written agreement with, or to have obtained consents or
approvals from, one or more Users in connection with any Permitted Modification or (bb) the
inclusion or the failure to be included in the System Costs any maintenance, repair, replacement,
operational or other costs and expenses with respect to a Permitted Modification.

(xi)  Notwithstanding any other_‘ term or provision of this
Agreement or any review by the Port Authority of the plans and specifications for the Fuel Line
Work or any comment of the Port Authority on or failure of the Port Authority to comment on
the design, performance or installation of the Fuel Line Work, or any inspection or approval by
the Port Authority or by the System Operator of the Fuel Line Work, or any terms or conditions
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of any Port Authority approval covering the Fuel Line Work, or the existence of any patent or
trade name, or any other facts or circumstances which could or could be construed to affect or
relieve the Lessee from its obligations under this paragraph (0)(2)(xi), the Lessee unconditionally
guarantees, warrants and represents to the Port Authority and the Other Users that:

(aa)  the Fuel Line Work shall be performed in
accordance with and subject to all the terms and conditions of this Agreement and the
General Airport Agreement as the same may be replaced by New Airport Fueling
Agreements,

(bb)  the New System Components shall comply with all
industry standards and Environmental Requirements applicable thereto and shall at all
times be fully fit to perform all the functions and purposes for which they were designed
and as required by and set forth in the General Airport Agreement as the same may be
replaced by New Airport Fueling Agreements, ‘

(cc)  the New System Components and the System shall
at all times meet or exceed all aspects of the System as it existed prior to the
commencement of the Fuel Line Work, including without limitation, in capacity,
integrity, functional capability, efficiency and operation,

_ (dd) the Fuel Line Work shall not be included or
includable in System Costs, :

(ee)  the New System Components shall not increase the
costs and expenses to operate, maintain, repair or use the Distribution Portion of the
System or the Satellite Portion‘of the System, or any portion thereof or increase the
System Costs, . '

(ff)  the New System Components shall at all times
throughout their expected useful life operate free from any defects, deficiencies or
failures of any kind, including without limitation, any Jeaks or any defects, deficiencies or
failures in design, workmanship, construction or materials,

(gg) neither the Fuel Line Work nor the New System
“Components shall violate any Environmental Requirement or cause or result in any
Environmental Damages, and ’

(hh)  the New System Components, including without
limitation, the cathodic protection system to be installed by the Lessee as part of the
Airline Terminal Portion of the Work, shall be designed to be and shall be fully
integrated into and compatible with the Distribution Portion and the Satellite Portion of
the System (each of the foregoing described in items (aa), (bb), (cc), (dd), (ee), (ff), (gg)
and (hh) of this paragraph (0)(2)(xi) and the warranties described in paragraph (g)(8) of
this Section being herein called a “Warranty”). '
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Upon the Lessee’s receipt at any time and from time to time of notice from the Port Authority or
any Governmental Authority or other Person that a Warranty has been breached or not complied
with or in-the event the Lessee becomes aware of or receives any other notice (constructive or
otherwise) of a breach of or noncompliance with a Warranty (any such breach or noncompliance
being herein called a “Defect”), the Lessee shall in accordance with all the terms and conditions
of this Agreement including without limitation Section 33 hereof and at its sole cost and expense,
repair, modify or replace such Defect or do whatever else shall be required to correct such
Defect, including without limitation, removing, relocating and replacing all or a part of the New
System Components and all necessary and required work to accomplish the foregoing and none
of such costs and expenses shall be or become System Costs. The foregoing warranty,
representation and guarantee shall not be a limitation on any expressed or implied warranty or
guaranty otherwise available to the Port Authority or the Other Users or any of them, under this
Agreement, any of the contracts for the Fuel Line Work, law, equity or otherwise or a limitation
on any other rights or remedies which the Port Authority and/or any Other Users may have in
connection with the Fuel Line Work, the System or the New System Components whether
pursuant to the Airport Fueling Agreements, this Agreement, at law or equity, or otherwise.

. (xii)  Without limiting any other term or condition of this |
Agreement and in addition to the terms and conditions set forth elsewhere in this Ledse, the
Iessee hereby relieves and releases the Port Authority and the Other Users from and assumes all

the Fuel Line Risks.

(xiii) (aa)  Without limiting any other term or provision hereof
and in addition thereto, the Lessee shall release, hold harmless and indemnify the Other
Users and each of them and the Port Authority and its Commissioners, officers and '
employees and representatives from and against, including without limitation,
reimbursing the Other Users and the Port Authority for their costs and expenses
(including without limitation all legal costs and expenses including the costs and
expenses of the Port Authority’s own in-house legal staff), incurred in connection with
the defense, settlement or satisfaction of all claims and demands, just or unjust, arising or
alleged to arise out of the Fuel Line Work, the New System Components, the Abandoned
Fuel Lines, the Fuel Line Risks, each Warranty, any Defects, or any breach by the Lessee
of any term or provision of this paragraph (0), or any breach of the General Airport '
Agreement or of the New Airport Fueling Agreements with respect to this paragraph (o),
including without limitation, for death, personal injury or property damage, whether
pursuant to contract, permit, lease, law, equity or otherwise, whether direct or
consequential, and whether they arise from the acts or omissions of the Lessee or of any
contractors of the Lessee, or of the Port Authority or any coritractor of the Port Authority
or of third persons, or of the Other Users or any of them, or from acts of God or a public
enemy or otherwise (including claims of the City of New York against the Port Authority
pursuant to the provisions of the Basic Lease whereby the Port Authority has agreed to
indemnify the City against claims), provided, however, that the Lessee shall not be
required to indemnify the Port Authority pursuant to this paragraph (0)(2)(xiii) where
indemnity would be precluded pursuant to provisions of any statute.
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‘ (bb)  If so directed, the Lessee shall at its own expense
defend any suit based upon any such claim or demand (even if such suit, claim or demand
is.groundless, false or fraudulent), and in handling such it shall not, without obtaining
express advance written permission from the General Counsel of the Port Authority, raise
any defense involving in any way the jurisdiction of the tribunal over the person of the
Port Authority, the immunity of the Port Authority, its Commissioners, officers, agents or
employees, the’ governmental nature of the Port Authority, or the provisions of any
statutes respecting suits against the Port Authority.

: (xiv) The terms and conditions set forth in subparagraphs (i),
(vii), (viii), (ix), (xi), (xil) and (xiii) of this paragraph (0)(2) shall inure to the benefit of the Other
"Users. ‘ '

(xv) No acceptance or approval of the Fuel Line Work by the
Port Authority in part or in whole whether as set forth in paragraphs (f) and (n) of this Section or
in subparagraph (3) of this paragraph (o) or otherwise, shall in part or in whole, release or relieve
the Lessee from its obligations under this paragraph (o) or otherwise. Moreover, neither the
enumeration in this paragraph (o) nor the enumeration elsewhere in this Agreement of particular
risks assumed by the Lessee or of particular claims for which it is responsible shall be deemed
(x) to limit the effect of the provisions of this paragraph (o) or of any other Section of this
Agreement relating to such risks or claims, (y) to imply that the Lessee assumes or is responsible
for risks or claims only of the type enumerated in this paragraph (0) or in any other portion of
this Agreement, or (z) to limit the risks which the Lessee would assume or the claims or demands
for which it would be responsible in the absence of such enumeration.

3) In addition to and without affecting the obligations of the Lessee
pursuant to paragraph (n) of this Section, when an integral and material poition of the
Distribution Portion Work and/or the Satellite Portion Work is fully operational, has been
successfully tested and properly flushed and is ready to be placed in service, the Lessee shall so
advise the Port Authority and shall deliver to the Port Authority a certificate signed by an
authorized officer of the Lessee and also si gned by the Lessee’s licensed architect or engineer
certifying that such portion of the Fuel Line Work has been constructed, inspected and tested in
accordance with approved plans and specifications, the provisions of the Lease and the General
Airport Agreement and, if, there is in effect, the New Airport Fueling Agreements andin
compliance with all applicable laws, ordinances and governmental rules, regulations and orders,
including without limitation the System License, and specifying the portion of the Distribution
Portion Work and/or the Satellite Portion that has been so completed, inspected and tested. The
Port Authority may in its sole discretion deliver a certificate to the Lessee with respect to such '
portion of the Distribution Portion Work and/or Satellite Portion Work stating that such portion
may be placed in operation for the purposes set forth in the General Airport Agreement and, if,
there is in effect, the New Airport Fueling Agreements and subject to and in accordance with all
" the terms and conditions of this Lease and the General Airport Agreement and, if, there is in

effect, the New Airport Fueling Agreements and subject to the risks set forth in paragraph (h)
“hereof in the event that the Port Authority has not approved the plans and specifications for the

Redevelopment Work.
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§2)] Lessee’s Ongoing Operations:

‘The Lessee acknowledges that it may be conducting on that portion of the
Premises shown in stipple, stippled cross hatching and stippled diagonal hatching on Exhibit
2.10 the operations permitted by Section 5 hereof and at Terminal 6 the operations permitted
under Lease AYD-265 made as of December 1, 2003 between the Port Authority and the Lessee
(“Lease AYD-265"), during the period of time it is performing a portion of the Construction
Work hereunder. The Lessee further acknowledges that this may involve among other things
inconvenience, noise, dust, interference and disturbance to the Lessee in its operations at the
Premises and at Terminal 6 as well as to its customers, patrons, invitees and employees and
possibly other risks as well. The Lessee hereby expressly assumes all of the foregoing risks and
agrees that there will be no reduction or abatement of any of the rentals, fees or charges payable |
by the Lessee under this Lease, under Lease AYD-265 or otherwise on account of its
performance of the Construction Work and that the performance of the Construction Work shall
not constitute an eviction or constructive eviction of the Lessee nor be grounds for any '
abatement of rentals, fees or charges payable by the Lessee under this Lease, under Lease AYD-
265 or otherwise nor give rise to or be the basis of any claim or demand by the Lessee against the

“Port Authority, its Commissioners, officers, employees or agents for damages, consequential or

otherwise, under this Lease or otherwise. ' :

(@  Assignment of Contracts and Plans and Specifications:

(D As part of the consideration in entering into this Agreement, the
Lessee shall execute and deliver to the Port Authority for the Port Authority’s execution at the
same time that the Port Authority shall execute this Agreement an agreement in the form
attached hereto, hereby made a part hereof and marked “Exhibit 2.19" covering the assignment
of the Redevelopmeént Work Contracts and Documents to the Port Authority (such agreement a8
duly executed by the Port Authority and the Lessee, as the same may be amended, supplemented,
or otherwise modified from time to time, is herein referred to as the “Assignment of
Redevelopment Work Contracts and Documents”™). The Lessee hereby agrees that a breach or
failure to perform or comply with any of the terms and conditions of the Assignment of
Redevelopment Work Contracts and Documents shall constitute a breach of this Lease thereby
entitling the Port Authority to immediately exercise any and all rights available to it as fully as if
such breach, failure or non-compliance was a breach of this Lease, including without limitation,

the right to terminate this Lease pursuant to Section 20 hereof.

~ (2)  The Lessee shall not enter into a Redevelopment Work Contract
with a Redevelopment Work Contractor for the Parking Garage Work unless simultaneously
‘with the Lessee's execution of such Redevelopment Work Contract the Redevelopment Work
Contractor shall duly execute and deliver to the Port Authority a consent and agreement in the
 form attached to the Assignment of Redevelopment Work Contract and Documents attached
thereto as “Exhibit A” covering all warranties, gnaranties and maintenance contracts, including
without limitation any Port Authority Service Contract relating to the Parking Garage Work and
which is covered by such Redevelopment Work Contract.

(r) - Lessee’s Obligations for Costs and Delays:
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' (1)  The Lessee shall be solely and fully responsible for all Project
Costs except for the Net Cost of Port Authority Requested Change Orders without any payment
or reimbursement or claim or right to payment or reimbursement from the Port Authority except
as otherwise expressly provided in paragraph (g)(12) of this Section and in Section 87 hereof
entitled “Port Authority Payments For the Cost of the Redevelopment Work™.

(2)  Except as set forth in paragraph (s) of this Section and as set forth
in paragraph (a)(14) of Section 87 hereof, the Lessee shall be solely and fully responsible for all
delays in connection with the Construction Work and all costs associated therewith (which costs

* shall be included as a Project Cost), including without limitation all delays associated or in

connection with the MOA, and the Port Authority shall not in any event have any liability or
obligation to the Lessee or to any other person, party or entity, including without limitation any
contractor or subcontractor (at any tier) of the Lessee, for any delay in the Construction Work or

. for any increase in the costs of the Construction Work, or any portion thereof, or for any remedy

or damages, monetary or otherwise, at law or in equity, arising from, relating to ot in any way in
connection with any such delay (including stoppage) or increase in costs; nor shall any such
cause, delay, stoppage or increase in COStSs result in or entitle the Lessee to any abatement,

- reduction, diminution or suspension of any rental or other payment obligation hereunder.

3) The Lessee agrees that the Lessee’s $80 Million Work shall be

completed on or before the Tentative Final Certificate Date and shall not be paid for by the Port

Authority pursuant to Section 87 hereof or otherwise.

(s) . Parking Garage DEC Delays:

(1)  The following terms, when used in this Agreement, shall, unless:
the context shall require otherwise, have the respective meanings given below:

()  “Parking Garage DEC Delay” shall mean that in the sole
and reasonable opinion of the Chief Engineer of the Port Authority the Parking Garage
Completion Date shall have been actually and necessarily delayed beyond the later to occur of
the Second Enplanement Rental Abatement End Date and the Extended Second Enplanement

" Rental Abatement End Date, if any, directly and solely because of remediation required by the

DEC of one or more Hazardous Substances in the soil or ground water in, on or under the
Parking Garage Site, provided, however, that there shall be no Parking Garage DEC Delay for
any remediation of any Lessee Hazardous Substance. '

(ii)  “Parking Garage DEC Delay Costs” shall mean that

~ portion of the Cost of the Parking Garage Work that in the sole and reasonable opinion of the

Chief Engineer of the Port Authority were incurred directly and solely because of a Parking
Garage DEC Delay and would not have for any other reason but for the Parking Garage DEC

Delay have been incurred.

(2)  If a Parking Garage DEC Delay shall have occurred, then,
provided and subject to all of the following terms and conditions the Parking Garage DEC Delay
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Costs shall not be included as a part of the Cost of the Lessee’s Redevelopment Work Elements
and shall be and become a part of the Cost of the Port Authority Redevelopment Work Elements
and be paid to the Lessee by the Port Authority pursuant to Section 87 hereof as a part of the
Cost of the Port Authority Redevelopment Work Elements: _

(i) No Parking Garage DEC Delay shall occur or be deemed to
have occurred if such delay could have been avoided or mitigated by the exercise of all
reasonable precautions, efforts and measures (including, without limitation, planning, scheduling
and rescheduling and the cooperation and coordination called for under subparagraph (4) of this
paragraph (s));, whether before or after the occurrence of the cause of delay; or was due in whole
or in part due to the performance of the Construction Work, or portion thereof, any fault of the
Lessee or any contractor or subcontractor (at any tier) of the Lessee or for any other delay for
which the Lessee or any contractor or subcontractor (at any tier) of the Lessee is entitled to an
extension of time. Further, no Parking Garage DEC Delay Costs shall be or be deemed to have
incurred if such costs could have been avoided or mitigated by the e¢xercise of all reasonable
precautions, efforts and measures (including, without limitation, planning, scheduling and
rescheduling and the cooperation and coordination called for under subparagraph (4) of this
paragraph (s)), whether before or after the incurrence of any costs; or were due in whole or in
part due to the performance of the Construction Work, or portion thereof, any fault of the Lessee
.or any contractor or subcontractor (at any tier) of the Lessee or for any other costs for which the
Lessee is entitled to be paid by any Person other than the Port Authority.

, (i)  The Chief Engineer of the Port Authority may defer all or
part of his or her decision on whether a Parking Garage DEC Delay has occurred or any Parking
Garage DEC Delay Costs have been incurred and any such decision may be rescinded or
shortened if it subsequently is found that the delay can be overcome or reduced or the costs be
avoided or reduced by the exercise of reasonable precautions, efforts and measures (including,
without limitation, the coordination and cooperation called for under subparagraph (4) of this

paragraph (s)).

3) (i) As a condition precedent to the occurrence of a Parking
Garage DEC Delay and the incurring of Parking Garage DEC Delay Costs, the Lessee shall give
written notice'to the Chief Engineer of the Port Authority promptly after the time when the
Lessee knows of any cause which might result in a Parking Garage DEC Delay or result in the
incurring of any Parking Garage DEC Delay Costs (including those causes which the Port
Authority is responsible for or has knowledge of), specifically stating that a Parking Garage DEC
Delay is or may be claimed or Parking Garage DEC Delay Costs have or may be incurred,
identifying such cause and describing, as fully as practicable at the time, the nature and expected
duration of the delay and its effect on the completion of the Parking Garage Work and the
estimate of the Parking Garage DEC Delay Costs. Since a possible Parking Garage DEC Delay
and the possible incurring of Parking Garage DEC Delay Costs may materially alter the _
 scheduling, plans and other actions of the Port Authority, and since, with sufficient opportunity, -
the Port Authority might, if it so elects, attempt to mitigate the effect of a Parking Garage DEC
Delay and the delay for which a Parking Garage DEC Delay might be claimed, and since merely
oral notice may cause disputes as to the existence or substance thereof, the giving of written
notice as above required shall be of the essence of the Lessee’s rights and obligations under this

14



paragraph (s) and failure of the Lessee to give written notice as above required shall be a waiver
of the assumption of any Parking Garage DEC Delay Costs by the Port Authority unless the
ability of the Chief Engineer of the Port Authority to evaluate whether a Parking Garage DEC
Delay has occurred or whether any Parking Garage DEC Delay Costs have incurred, if any, has
not been actually prejudiced by such failure.

(i)  Itshallin all cases be presumed that no Parking Garage
DEC Delay has occurred and no Parking Garage DEC Delay Costs shall have been incurred
unless the Lessee shall affirmatively demonstrate to the satisfaction of the Chief Engineer of the
Port Authority that a Parking Garage DEC Delay has occurred and Parking Garage DEC Delay
Costs have been incurred. To this end, and in addition to and without limiting any other term or
provision of this Agreement, the Lessee shall maintain adequate records supporting any claim for
a Parking Garage DEC Delay and Parking Garage DEC Delay Costs, and in the absence of such
records, the foregoing presumption shall be deemed conclusive. '

(4)  Itisrecognized that the Lesseec may be performing the Parking
Garage Work, or portions thereof as the case may be, concurrently with the performance of
remediation of the Parking Garage Site by the Port Authority or its designee that is required by
the DEC (the “DEC Required Remediation”. The Port Authority and the Lessee agree to consult
with each other, and to cause each of their respective contractors to cooperate, in the scheduling
of the DEC Required Remediation and to coordinate such scheduling with the scheduling of the
performance of the Parking Garage Work, subject to the requirements of the DEC, so as to
provide minimum interference with the Lessee’s scheduling of the Parking Garage Work. Solely
for purposes of the foregoing (and not for any right of review or approval by the Lessee) the Port
Authority and the Lessee will provide to the other a copy of the remedial work plan or plans,
including the scheduling, for any DEC Required Remediation as and when the same are
available and at such time notify the other party of the estimated completion dates (if there are
phased completion dates) and the estimated completion date of any DEC Required Remediation.

® The Port Authority shall make available to the Lessee, during the
performance of the Redevelopment Work, at no additional rental to the Lessee, a material and
staging area as shown on the exhibit attached hereto, hereby made a part hereof and marked
“Hxhibit 2.20” (which exhibit is herein referred to “Exhibit 2.20” and which area is herein
referred to as the “Staging Area”). The location of the Staging Area may be changed and/or
moved by the Port Authority at any time and from time to time on ninety (90) days’ notice to the -
Lessee. The Lessee shall have the exclusive use of the Staging Area in connection with the
completion of all the Redevelopment Work until sixty (60) days after the Completion Date (the
“Staging Area Termination Date”). The Lessee shall be responsible for constructing any
necessary improvements to the Staging Area including but not limited to utilities, fencing and
lighting and the demolition and removal of same prior to the Staging Area Termination Date and
for security and any other services at the Staging Area. The Staging Area and the use thereof by
the Lessee for the purposes set forth above shall be subject to all of the appropriate terms and
provisions of this Agreement including, but not limited to, indemnity and insurance.
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Section 3. Term

(@) The term of the letting under this Lease (the “Term”) shall commence on
the Lease Commencement Date and shall expire (“the “Expiration Date”), on the earlier to occur
of (x) the day preceding the thirty-fourth (34™) anniversary of the Lease Commencement Date
and (y) the thirtieth (30™) anniversary of DBO, unless sooner terminated in accordance with the
terms and provisions of the Lease, provided, however, in the event there is a Second
Enplanement Rental Abatement End Date and/or an Extended Second Enplanement Rental
Abatement End Date, then unless sooner terminated in accordance with the terms and provisions
of the Lease, the Term shall expire on the earlier to occur of (x) the day preceding the thirty- '
fourth (34") anniversary of the Lease Commencement Date and (y) the thirtieth (30"‘)
anniversary of the later to occur of the Second Enplanement Rental Abatement End Date and the
Extended Second Enplanement Rental Abatement End Date. -

(b)  The Lessee shall have the right to terminate the letting under this Lease in
its entirety, without cause, upon notice to the Port Authority given by the Lessee at any time
during the twelve month period (and only during such twelve month period) commencing on the
twenty-third (23rd) anniversary of the later to occur of the Third. Additional Rental
Commencement Date, the Second Enplanement Rental Abatement End Date and the Extended
Second Enplanement Rental Abatement End Date, and ending on the day immediately preceding
the twenty-fourth (24™) anniversary of the later to occur of the Third Additional Rental
Commencement Date, the Second Enplanement Rental Abatement End Date and the Extended
Second Enplanement Rental Abatement End Date, which termination shall become effective on
(and only on) the day immediately preceding the twenty-fifth (25") anniversary of the later to
~ occur of the Third Additional Rental Commencement Date, the Second Enplanement Rental
Abatement End Date and the Extended Second Enplanement Rental Abatement End Date, (the
“Optional Expiration Date”), provided, however, the letting shall not terminate on the Optional
Expiration Date if the Lessee shall be under notice of default as to which any applicable period
to cure has passed, or under notice of termination, from the Port Authority, either on the date of
its giving of such notice to the Port Authority or on the Optional Expiration Date. Termination
by the Lessee under the provisions of this paragraph (b) shall have the same effect as if the
Optional Expiration Date were the date of expiration of the term of the letting under this

Agreement.

Section 4. Rental
I Definitions

" For the purposes of this Lease the following terms shall have the
respective meanings given below:

(a) “Adjustment Period” shall mean, as the context requires, the period
commencing on January 1, 2006 and expiring on December 31, 2006 (the “First Adjustment
" Period”) and each of the succeeding twelve-month periods beginning on each January 1%
thereafter occurring to and including the Expiration Date, provided, however, in the event the
Expiration Date is on other than the last day of a calendar year then in such event the last
“Adjustment Period” shall expire on the Expiration Date.
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_ (b) “Annual Period” shall mean, as the context requires, the twelve-
month period commencing with the Full Enplanement Rental Commencement Date and each
twelve-month period thereafter occurring, each such Annual Period to commence on the
anniversary of the Full Enplanement Rental Commencement Date, provided, however, that if the
Full Enplanement Rental Commencement Date is other than the first day of a calendar month,
the first Annual Period shall include the portion of the month in which the Full Enplanement
Rental Commencement Date occurs following such date plus the succeeding eleven calendar
months and each such subsequent Annual Period shall commence on the anniversary of the first
day of the first full calendar month in which the first anniversary of the Full Enplanement Rental
Commencement Date occurs, provided, further, that the last Annual Period shall end on the

Expiration Date.

(c) “Base Enplanement Rental” shall mean for each Annual Period the
Initial Base Enplanement Rental for such Annual Period, as the same may have been adjusted
pursuant to the terms of Sections 42 and 43 hereof.

(d) “CPI" or “Consumier Price Index” shall mean the Consumer Price
Index for all Urban Consumers, New York-Northem New Jersey, Long Island, NY-NJ-CT (All
Items, unadjusted 1982-84=100) published by the Bureau of Labor Statistics of the United States

Department of Labor.

(e) “CPI Percentage Increase” shall mean the annual percentage
increase, if any, in the CPI yielded by dividing the amount of the increase, if any, in the CPI for
one Reference Month as compared to the CPI for the immediately preceding Reference Month,
by the CPI for the earlier of the two Reference Months; as determined by the Port Authority.

) “DBQ” and “Date of Beneficial Occupancy” shall each mean the
date of the issuance of a certificate issued by the Port Authority pursuant to Section 2(n)(2)
covering the completion, or partial completion, of the Terminal Work so that with the issuance of
such certificate, 13 or more Gates and Gate Related Premises at the New Passenger Terminal are
sufficiently completed so as to allow the use and occupancy thereof.

(g)  “Enplanement” shall mean each aircraft passenger that departs by
aircraft from the Premises, provided, however, Enplanements shall not include aircraft
passengers that are employees of a Scheduled Aircraft Operator for whom the Lessee does not
_ receive any monies or other revenue or that are employees of a wholly owned subsidiary of the
Lessee for whom the Lessee does not receive any monies or other revenue.

(h) “Enplanement Rental”shall mean in the singular each of, and
“Enplanement Rentals” shall collectively mean, the First Enplanement Rental and the Second
Enplanement Rental. '

(i) “Fifth Ground Rental" shall mean the rental payable by the Lessee
to the Port Authority pursuant to and calculated in accordance with the terms of paragraph (a)(5)
of Subdivision II of this Section.
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() “Fifth Variable Per Enplanement Rental Rate” shall mean with
respect to each Annual Period, an amount equal to the product obtained by multiplying the Per
Enplanement Rental Rate for such Annual Period, as the same may have been reduced and
adjusted by the provisions of paragraph (b)(3) of Subdivision Il hereof, by Forty-eight Percent
(48%). :

k) “Final Payment Date” shall mean the date that the last Port
Authority Payment shall be made to the Lessee.

. M “First Additional Renial" shall mean the rental payable by the
Lessee to the Port Authority pursuant to and calculated in accordance with the terms of
paragraph (c)(1) of Subdivision II of this Section.

. (m)  “First Enplanement Date” shall mean the date that the first
Enplanement shall occur from the New Passenger Terminal.

(n)  “First Enplanement Rental” shall mean the rental payable by the
Lessee to the Port Authority pursuant to and calculated in accordance with the terms of
paragraph (b)(1) of Subdivision II of this Section.

(0)  “First Ground Rental” shall mean the rental payable by the Lessee
to the Port Authority pursuant to and calculated in accordance with the terms of paragraph (a)(1)
of Subdivision II of this Section.

: (P “First Temporary Enplanement Date” shall mean the date that the
first Enplanement shall occur from the Temporary Facilities. T

(q)  “First Variable Per Enplanement Rental Rate” shall mean with
respect to each Annual Period, an amount equal to the product obtained by multiplying the Per
Enplanement Rental Rate for such Annual Period, as the same may have been reduced and
adjusted by the provisions of paragraph (b)(3) of Subdivision II hereof, by Ninety-Five Percent

(95%).

_ () “Fourth Additional Rental” shall mean the rental payable by the
Lessee to the Port Authority pursuant to and calculated in accordance with the terms of
paragraph (c)(4) of Subdivision Il of this Section. ,

(s) “Fourth Ground Rental” shall mean the rental payable by the
Lessee to the Port Authority pursuant to and calculated in accordance with the terms of
paragraph (a)(4) of Subdivision 11 of this Section.

_ ® “Fourth Variable Per Enplanement Rental Rate” shall mean with
respect to each Annual Period, an amount equal to the product obtained by multiplying the Per
Enplanement Rental Rate for such Annual Period, as the same may have been reduced and
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adjusted by the provisions of paragraph (b)(3) of Subdivision II hereof, by Sixty-Three Percent
(63%).

(u)  “Full Enplanement Rental Commencement Date” shall mean the
first to occur of (i) DBO and (ii) the fourth (4“‘) anniversary of the Lease Commencement Date.

(V) “Ground Rental Base Rate” shall mean for the period from the
Lease Commencement Date to December 31, 2005, both dates inclusive, an annual rate per
square foot of ground area of (Ex.2.a) - which annual rate shall thereafter be increased as
follows: ‘ '

(1)  The Ground Rental Base Rate of (Ex. 2.a.) set forth above
in this paragraph (v) shall be separately multiplied (A) by a percentage composed of V2 of
the CPI Percentage Increase as calculated using the two immediately preceding
Reference Months (i.e. October 2004 and October 2005) plus 100% and (B) by 104%;
and the greater of the amounts so obtained from the foregoing calculations set forth in
clauses (A) and (B) shall be and become the Ground Rental Base Rate for the First
Adjustment Period, as-defined in paragraph (a) of this Subdivision I of this Section.

(2)  The Port Authority shall ascertain the CPI for the first
Reference Month and for each succeeding Reference Month after the same has been
published, and the Port Authority shall also determine each CPI Percentage Increase.

~ (3)  Effective on January 1, 2007 and on the first day of each
Adjustment Period thereafter, the Ground Rental Base Rate shall be further increased for
each Adjustment Period as follows: the amount of the Ground Rental Base Rate set forth:
in paragraph (v)(1) above as the same may have been last adjusted under this paragraph
(v)(3), shall be separately multiplied (A) by a percentage composed of V2 of the CPI
Percentage Increase as calculated using the two immediately preceding Reference
Months plus 100% and (B) by 104%; and the greater of the amounts s0 obtained from the
foregoing calculations set forth in clauses (A) and (B) shall be and become the Ground
Rental Base Rate for the subject Adjustment Period.

_ (w)  “Guaranteed Annual Enplanements” shall mean the Initial Base
~ Guaranteed Annual Enplanements, for each Annual Period, as the same may have been adjusted
pursuant to the terms of Sections 42 and 43 hereof.

S (x)  “Initial Base Enplanement Rental” shall mean for each Annual

Period an amount equal to the product obtained by multiplying the Initial Base Guaranteed
Annual Enplanements for such Annual Period by the Per Enplanement Rental Rate for such
Annual Period as such Per Enplanement Rental Rate may have beer reduced and adjusted by the

provisions of paragraph (b)(3) of Subdivision II hereof.

(y) “Initial Base Guaranteed Annual Enplanements” shall mean for
each Annual Period the following number of Enplanements:
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(1)  For the first Annual Period,

(Ex. 2.a.) Enplanements, and

(2)  For the second Annual Period,
(Ex. 2.a.) ~ inplanements, and

(3)  Forthe third Annual Period,

(Ex.2.a) - inplanements, and

(4)  For the fourth Annual Period,
“Enplanements, and
(Ex. 2.a.)

(5)  For each and every Annual Period after the fourth Annual

Period,

Enplanements. (Ex. 2.a.)

(z)  “Initial Minimum Enplanement Rental shall mean for each
Annual Period the amount set forth for such Annual Period in the exhibit attached hereto, hereby
made a part hereof and marked “Exhibit 4.1 under the column entitled “Initial Minimum

Enplanement Rental”.

(aa) “Minimum Enplanement Rental” shall mean for each Annual
Period the Initial Minimum Enplanement Rental for such Annual Period, as the same may have
been adjusted pursuant to the terms of Sections 42 and 43 hereof.

(bb)  “Monthly Period”’ shall mean, as the context requires, the period
commencing on the First Enplanement Date and expiring at the end of the calendar month in
which the First Enplanement Date shall occur and each calendar month thereafter occurring up to
and including the day immediately preceding the later to occur of (x) the day preceding the Full
Enplanement Rental Commencement Date,(y) the Second Enplanement Rental Abatement End
Date and (z) the Extended Second Enplanement Rental Abatement End Date, it being understood
that if the Full Enplanement Rental Commencement Date, the Second Enplanement Rental
Abatement End Date and the Extended Second Enplanement Rental Abatement End Date shall
be other than the first day of a calendar month, then the last Monthly Period shall not be a full

calendar month.

(cc) “Payment Date" shall mean with respect to each Port Authority
Payment, the date that such Port Authority Payment shall be made to the Lessee.

, (dd)  “Per Enplanement Rental Rate” shall mean for each Annual Period
the amount set forth for such Annual Period in the exhibit attached hereto, hereby made a part
hereof and marked “Exhibit 4.2 (which exhibit is herein referred to as “Exhibit 4. 2”) under the
column entitled “Per Enplanement Rental Rate”, as the same may have been reduced and
adjusted pursuant to paragraph (b)(3) of Subdivision II of this Section.
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(ee)  “Post-DBO Additional Rental Commencement Date” shall mean
the period commencing on the first day of the thirteenth (13™) calendar month following the
earlier to occur of (i) the calendar month in which DBO shall have occurred and (ii) the calendar
month in which the fifth (5") anniversary of the Lease Commencement Date shall have occurred.

_ (f)  “Reference Month” shall mean the calendar month of October
2004 (the first Reference Month) and each succeeding calendar month of October thereafter

occurring.

‘ (gg) “Second Additional Rental” shall mean the rental payable by the
Lessee to the Port Authority pursuant to and calculated in accordance with the terms of
paragraph (c)(2) of Subdivision II of this Section. '

(hh)  “Second Enplanement Rental” shall mean the rental payable by the
Lessee to the Port Authority pursuant to and calculated in accordance with the terms of
~paragraph (b)(2) of Subdivision II of this Section. |

(i)  “Second Ground Rental” shall mean the rental payable by the
Lessee to the Port Authority pursuant to and calculated in accordance with the terms of
paragraph (a)(2) of Subdivision Il of this Section. ' :

Gj)  “Second Variable Per Enplanement Rental Rate” shall mean with
respect to each Annual Period, an amount equal to the product obtained by multiplying the Per
Enplanement Rental Rate for such Annual Period, as the same may have been reduced and
adjusted by the provisions of paragraph (b)(3) of Subdivision II hereof, by Eighty-eight Percent

(88%). :
(kk) * Temporary. Facility Ground Rental” shall mean the rental

payable by the Lessee to the Port Authority pursuant to and calculated in accordance with the
terms of paragraph (a)(6) of Subdivision II of this Section.

()  “Third Additional Rental” shall mean the rental payable by the
Lessee to the Port Authority pursuant to and calculated in accordance with paragraph (c)(3) of
Subdivision II of this Section. :

(mm) “Third Ground Rental” shall meaﬁ the rental payable by the Lessee
to the Port Authority pursuant to and calculated in accordance with the terms of paragraph (a)(3)
of Subdivision II of this Section. ‘

(nn)  “Third Variable Per Enplanement Rental Rate” shall mean for

each Annual Period, an amount equal to the product obtained by multiplying the Per
Enplanement Rental Rate for such Annual Period, as the same may have been reduced and

adjusted by the provisions of paragraph (b)(3) of Subdivision IT hereof, by (Ex. 2.a.)

: (0o) “Variable Enplanement Rental” shall mean for each Annual
Period, the sum of the following amounts:
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: (1)  The product obtained by multiplying the First Variable Per
Enplanement Rental Rate by the number of Enplanements occurring during such Annual
Period in excess of the Guaranteed Annual Enplanements for such Annual Period but not
in excess of (Ex.2.a.) Enplanements more than the Guaranteed Annual Enplanements for

such Annual Period; and

‘ (2)  The product obtained by multiplying the Second Variable
Per Enplanement Rental Rate by the number of Enplanements occurring during such
Annual Period in excess of (Ex.2.a.) Enplanements above the Guaranteed Annual
Enplanements for such Annual Period but not in excess of (Ex.2.a.) Enplanements more
than the Guaranteed Annual Enplanements for such Annual Period; and

(3)  The product obtained by multiplying the Third Variable Per
- Enplanement Rental Rate by the number of Enplanements occurring during such Annual
Period in excess of (Ex.2.a.) Enplanements above the Guaranteed Annual Enplanements
for such Annual Period but not in excess of (Ex.2.a.) Enplanements more than the
Guaranteed Annual Enplanements for such Annual Period; and

(4)  The product obtained by multiplying the Fourth Variable
Per Enplanement Rental Rate by the number of Enplanements occurring during such
Annual Period in excess of (Ex.2.a.) Enplanements above the Guaranteed Annual
Enplanements for such Annual Period but not in excess of (Ex.2.a.) Enplanements more
than the Guaranteed Annual Enplanements for such Annual Period; and

(5)  The product obtained by multiplying the Fifth Variable Per
Enplanement Rental Rate by the number of Enplanements occurring during such Annual
Period in excess of (Ex.2.a.) Enplanements above the Guaranteed Annual Enplanements

for such Annual Period.

I Rentals:

(a) Ground Rentals:

(D First Ground Rental.

For the period from and including the Lease Commencement Date
to and including the earliest to occur of (x) the day immediately preceding the fourth (4™
anniversary of the Lease Commencement Date, (y) the day immediately preceding DBO and (z)
the day immediately preceding the First Enplanement Date, the Lessee shall pay to the Port
Authority a rental (the “First Ground Rental”) for the ground area shown in stipple, stippled
diagonal hatching and stippled double parallel vertical hatching on Exhibit 1.1 in the amounts set

forth below.

(1) The First Ground Rental shall be in the amount of
(Ex.2.a.)
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(Ex.2.a.) per annum for the period from the Lease Commencement Date to
December 31, 2005, both dates inclusive, which First Ground Rental shall thereafter be adjusted

on an annual basis as hereinafter set forth.

(i)  The Port Authority shall ascertain the CPI for the
first Reference Month and for each succeeding Reference Month after the same has been
published, and the Port Authority shall also determine each CPI Percentage Increase.

(iii) (aa) Effective on January 1, 2006 the First
Ground Rental in the amount of  (Ex.2.a.)
, _ ~ per annum as set forth in
paragraph (a)(1)(i) above shall be increased as follows: the First Ground Rental set forth .
in paragraph (a)(1)(i) above shall be separately multiplied (x) by a percentage composed
of ¥ of the CPI Percentage Increase as calculated using the two immediately preceding
Reference Months (i.e. October 2004 and October 2005) plus 100% and (y) by 104%;
and the greater of the amounts sO obtained from the foregoing calculations set forth in
clauses (x) and (y) shall be and become the First Ground Rental in effect for the
Adjustment Period commencing on January 1, 2006. :

(bb)  Effective on January 1, 2007 and on the first
day of each Adjustment Period thereafter occurring up to and including the earliest to
occur of (x) the day immediately preceding the fourth (4™) anniversary of the Lease
Commencement Date, (y) the day immediately preceding DBO and (z) the day
immediately preceding the First Enplanement Date, the First Ground Rental shall be
further increased for each Adjustment Period as follows: the amount of the First Ground
Rental set forth in paragraph (a)(1)(i) above as the same shall have been last adjusted
under this paragraph (a)(1)(iiD), shall be separately multiplied (x) by a percentage
composed of ¥z of the CPI Percentage Increase calculated using the two Reference
Months immediately preceding the first day of the subject Adjustment Period plus 100%
and (y) by 104%,; and the greater of the amounts so obtained from the foregoing
calculations set forth in clauses (x) and (y) shall be and become the First Ground Rental
in effect for the subject Adjustment Period.

(2)  Second Ground Rental:

: From and after the earliest to occur of (x) the fourth (4“‘)
anniversary of the Lease Commencement Date, (y) DBO and (z) the First Enplanement Date (the
«Second Ground Rental Commencement Date™), the Lessee shall pay to the Port Authority an
annual rental (the “Second Ground Rental”) for the ground area shown in stipple, stippled
diagonal hatching and stippled double parallel vertical hatching on Exhibit 1.1 calculated, and in

the amounts stated, as follows:

(i) The Port Authority shall determine the Second Ground
Rental in effect on the Second Ground Rental Commencement Date, which Second Ground
Rental shall be an annual amount equal to the product obiained from the following calculation:
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(aa)  First, the number of square feet of land area in the
Terminal 4 Parcel if the Terminal 4 Parcel is a part of the Premises on the Second Ground
Rental Commencement Date, the number of square feet of land area in the Terminal 6
Parcel if the Terminal 6 Parcel is a part of the Premises on the Second Ground Rental
Commencement Date and the number of square feet of land area in the remainder of the
Premises all shall be calculated to the second decimal place; then

_ (bb)  Second, the number of square feet of land area in
the Terminal 4 Parcel if the Terminal 4 Parcel is a part of the Premises on the Second
Ground Rental Commencement Date and the number of square feet of land area in the
Terminal 6 Parcel if the Terminal 6 Parcel is a part of the Premises on the Second Ground
Rental Commencement Date, each of the foregoing calculated to the second decimal
place, shall be subtracted from the number of square feet of land area in the Premises;
then

(cc)  Third, the difference resulting from the subtraction
performed in the foregoing clause (bb), if any, shall be multiplied by the Ground Rental
Base Rate in effect during the Adjustment Period during which the Second Ground
Rental Commencement Date shall occur. ‘

The resulting product from the calculation in the foregoing clause (cc) shall be and become the
Second Ground Rental payable for the period from the Second Ground Rental Commencement
Date to and including the December 31% of the calendar year in which the Second Ground Rental
Commencement Date shall occur, which Second Ground Rental shall thereafter be adjusted on
an annual basis as hereinafter set forth during the Term.

(i)  The Port Authority shall ascertain the CPI for the first
Reference Month and for each succeeding Reference Month after the same has been published,
and the Port Authority shall also determine each CPI Percentage Increase.

, (ili)  (aa) Effectiveon the first January 1* following the
Second Ground Rental Commencement Date, the Second Ground Rental shall be
increased as follows: the Second Ground Rental set forth in paragraph (a)(2)(i) above
shall be separately multiplied (x) by a percentage composed of 2 of the CPI Percentage
Increase as calculated using the two Reference Months immediately preceding such
January 1%, plus 100% and (y) by 104%; and the greater of the amounts so obtained from
the foregoing calculations set forth in clauses (x) and (y) shall be and become the Second
Ground Rental in effect for the Adjustment Period commencing on the first J anuary 1%
following the Second Ground Rental Commencement Date.

“(bb)  Effective on the second January 1* following the
Second Ground Rental Commencement Date and on the first day of each Adjustment
Period occurring during the remainder of the Term, the Second Ground Rental shall be
further increased for each Adjustment Period as follows: the amount of the Second
Ground Rental set forth in paragraph (a)(2)(i) above as the same shall have been last
~ adjusted under this paragraph (a)(2)(iii), shall be separately multiplied (x) by a
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percentage composed of 2 of the CPI Percentage Increase calculated using the two
Reference Months immediately preceding the first day of the subject Adjustment Period
plus 100% and (y) by 104%; and the greater of the amounts so obtained from the
foregoing calculations set forth in clauses (x) and (y) shall be and become the Second
Ground Rental in effect for the subject Adjustment Period.

3) Third Ground Rental:

From and after the Terminal 6 Parcel Tender Date, the Lessee shall
pay to the Port Authority an annual rental (the “Third Ground Rental”) for the Terminal 6 Parcel
in the amounts and as calculated as follows:

(1) The Port Authority shall determine the Third Ground
Rental in effect on the Terminal 6 Parcel Tender Date, which Third Ground Rental shall be an
annual amount equal to the product obtained by multiplying the number of square feet of land
area in the Terminal 6 Parcel on the Terminal 6 Parcel Tender Date, calculated to the second
decimal place, by the Ground Rental Base Rate in effect during the Adjustment Period during
which the Terminal 6 Parcel Tender Date shall occur, and such product shall be and become the
Third Ground Rental payable for the period from the Terminal 6 Parcel Tender Date to and
including the December 3 1% of the calendar year in which the Terminal 6 Parcel Tender Date
shall occur, which Third Ground Rental shall thereafter be adjusted during the Term on an
annual basis as hereinafter set forth.- ’ "

(i)  The Porf Authority shall ascertain the CPI for the first
Reference Month and for each succeeding Reference Month after the same has been published,
and the Port Authority shall also determine each CP] Percentage Increase..

(i) (aa) Effective on the first January 1* following the
Terminal 6 Parcel Tender Date, the Third Ground Rental shall be increased as follows:
the Third Ground Rental set forth in paragraph (a)(3)(i) above shall be separately
multiplied (x) by a percentage composed of ¥z of the CPI Percentage Increase as
calculated using the two Reference Months immediately preceding such January 1%, plus
100% and (y) by 104%; and the greater of the amounts so obtained from the foregoing
calculations set forth in clauses (x) and (y) shall be and become the Third Ground Rental
in effect for the Adjustment Period commencing on the first January 1% following the
Terminal 6 Parcel Tender Date. :

(bb)  Effective on the second January 1% following the
Terminal 6 Parcel Tender Date and on the first day of each Adjustment Period occurring
during the remainder of the Term, the Third Ground Rental shall be further increased for
each Adjustment Period as follows: the amount of the Third Ground Rental set forth in
paragraph (a)(3)(i) above as the same shall have been last adjusted under this paragraph
(2)(3)(iii), shall be separately multiplied (x) by a percentage composed of 112 of the CPI
Percentage Increase calculated using the two Reference Months immediately preceding
the first day of the subject Adjustment Period plus 100% and (y) by 104%; and the
greater of the amounts so obtained from the foregoing calculations set forth in clauses (x)
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and (y) shall be and become the Third Ground Rental in effect for the subject
Adjustment Period.

(4)  Fourth Ground Rental:

From and after the Terminal 4 Parcel Tender Date, the Lessee shall
pay to the Port Authority an annual rental (the “Fourth Ground Rental”) for the Terminal 4
Parcel in the amounts and as calculated as follows:

@) The Port Authority shall determine the Fourth Ground
Rental in effect on the Terminal 4 Parcel Tender Date, which Fourth Ground Rental shall be an
annual amount equal to the product obtained by multiplying the number of square feet of land
area in the Terminal 4 Parcel on the Terminal 4 Parcel Tender Date, calculated to the second
decimal place, by the Ground Rental Base Rate in effect during the Adjustment Period during
which thie Terminal 4 Parcel Tender Date shall occur, and such product shall be and become the
Fourth Ground Rental payable for the period from the Terminal 4 Parcel Tender Date to and
including the December 3 1%t of the calendar year in which the Terminal 4 Parcel Tender Date
shall occur, which Fourth Ground Rental shall thereafter be adjusted during the Term on an
annual basis as hereinafier set forth.

()  The Port Authority shall ascertain the CPI for the first
Reference Month and for each succeeding Reference Month after the same has been published,
and the Port Authority shall also determine each CPI Percentage Increase.

- _ (i) (aa) Effectiveon the first January 1 following the
Terminal 4 Parcel Tender Date, the Fourth Ground Rental shall be increased as follows:
the Fourth Ground Rental set forth in paragraph (a)(4)(i) above shall be separately
multiplied (x) by a percentage composed of % of the CPI Percentage Increase as
calculated using the two Reference Months immediately preceding such January 1%, plus
100% and (y) by 104%; and the greater of the amounts so obtained from the foregoing
calculations set forth in clauses (x) and (y) shall be and become the Fourth Ground
Rental in effect for the Adjustment Period commencing on the first January 1* following
the Terminal 4 Parcel Tender Date.

(bb)  Effective on the second January 1* following the
Terminal 4 Parcel Tender Date and on the first day of each Adjustment Period occurring
during the remainder of the Term, the Fourth Ground Rental shall be further increased for
each Adjustment Period as follows: the amount of the Fourth Ground Rental set forth in
paragraph (a)(4)(i)above as the same shall have been last adjusted under this paragraph
(a)(4)(iii), shall be separately multiplied (x) by a percentage composed of ¥ of the CPI
Percentage Increase calculated using the two Reference Months immediately preceding
the first day of the subject Adjustment Period plus 100% and (y) by 104%; and the
greater of the amounts so obtained from the foregoing calculations set forth in clauses (x)
and (y) shall be and become the Fourth Ground Rental in effect for the subject

Adjustment Period.
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5) Fifth Ground Rental:

On the Lease Commencement Date and on the first day of each
and every month thereafter occurring up 10 and including the day preceding the Shell Completion
Date, the Lessee shall pay to the Port Authority a monthly rental (the “F ifth Ground Rental”),
which Fifth Ground Rental shall be in an amount calculated for each and every full or partial
calendar month occurring during such period as follows in the following order:

(i) First, the annual Ground Rental Base Rate in effect for the
month for which the calculation is being made shall be divided by the whole number 12,
provided, however, in the event that that the Lease Commencement Date is not the first day of a
calendar month, or in the event that the Fifth Ground Rental shall end on a day other than the last
day of a calendar month, then for the purpose of determining the quotient to be calculated
pursuant to this subparagraph (i), the quotient obtained from the foregoing division for such
month shall be prorated on a daily basis using the actual number of days in the said month that.
the Fifth Ground Rental is in effect; then; '

(i)  Second, the quotient derived in subparagraph (i) above, as
the same may have been prorated, shall be multiplied by the number fifty-six and three tenths
(56.3); then '

(iii)  Third, the monthly installment of First Ground Rental
payable for the month for which the calculation is being made shall be subtracted from the
product obtained from the calculation made pursuant to paragraph (a)(5)(ii) of this Subdivision

II; then

(iv)  Fourth, the monthly installment of Temporary Facility
Ground Rental payable for the month for which the calculation is being made shall be subtracted
from the difference obtained from the calculation made pursuant to paragraph (a)(5)(iii) of this
Subdivision I1, and the difference so obtained shall be the Fifth Ground Rental for such month.

(6)  Temporary Facility Ground Rental:

' From and including the First Temporary Enplanement Date to and
including the day immediately preceding the Second Ground Rental Commencement Date, the
Lessee shall pay to the Port Authority an annual rental (the “Temporary Facility Ground
Rental”) for the ground area shown in stipple and stippled cross hatching on Exhibit 2.10 in the
amount equal to the Annual Temporary Facility Ground Rental Amount. The “Annual
Temporary Facility Ground Rental Amount” shall mean the amounts determined and calculated

as follows:

(i)~ The Annual Temporary Facility Ground Rental Amount

shall be in the amount of : (Ex.2.a.) .
per annum for the period from and including the Lease

Commencement Date to and including December 31, 2005, which Annual Temporary Facility
Ground Rental Amount shall thereafter be adjusted on an annual basis as hereinafter set forth.

87


dduffy
Typewritten Text
(Ex.2.a.)


Draft Dated November 8, 2005

. (i)  The Port Authoritylshall ascertain the CPI for the first
Reference Month and for each succeeding Reference Month after the same has been published,
and the Port Authority shall also determine each CPI Percentage Increase.

(iii) (aa) Effective on January 1, 2006 the Annual Temporary

Facility. Ground Rental Amount shall be increased as follows: the Annual Temporary

- Facility Ground Rental Amount set forth in paragraph (a)(6)(i) above shall be increased
as follows: the amount of the Annual Temporary Facility Ground Rental Amount set
forth in paragraph (2)(6)(i), shall be multiplied (x) by a percentage composed of 2 of the
CP! Percentage Increase as calculated using the two immediately preceding Reference
Months plus 100% and (y) by 104%; and the greater of the amounts so obtained from the
foregoing calculations set forth in clauses (x) and (y) shall be and become the Annual
‘Temporary Facility Ground Rental amount for the Adjustment Period commencing on

January 1, 2006.

(bb)  Effective on January 1, 2007 and on each January
1st thereafter occurring up to and including the day preceding the Second Ground Rental
Commencement Date, the Annual Temporary Facility Ground Rental Amount shall be
further increased for each Adjustment Period as follows: the amount of the Annual
Temporary Facility Ground Rental Amount set forth in paragraph (a)(6)(i) above as the
same shall have been last adjusted under this paragraph (a)(6)(iii), shall be separately
multiplied (x) by a percentage composed of ¥z of the CPI Percentage Increase calculated
using the two Reference Months immediately preceding the first day of the subject
Adjustment Period plus 100% and (y) by 104%; and the greater of the amounts so
obtained from the foregoing calculations set forth in clauses (x) and (y) shall be and
become the Annual Temporary Facility Ground Rental Amount in effect for the subject

Adjustment Period.

N Payment of Certain Ground Rentals:

(i) The First Ground Rental shall be payable by the Lessee in
advance in equal monthly instaliments on the Lease Commencement Date and on the first day of
each and every calendar month thereafter occurring up to and including the day immediately
preceding the Second Ground Rental Commencement Date; and the Second Ground Rental shall

* be payable by the Lessee in advance in equal monthly installments on the Second Ground Rental

Commencement Date and on the first day of each and every calendar month thereafter occurring
during the balance of the Term, and the Third Ground Rental shall be payable by the Lessee in
advance in equal monthly installments on the Terminal 6 Parcel Tender Date and on the first day
of each and every calendar month thereafter occurring during the balance of the Term; and the
Fourth Ground Rental shall be payable by the Lessee in advance in equal monthly installments
on the Terminal 4 Parcel Tender Date and on the first day of each and every calendar month
thereafter occurring during the balance of the Term; and the Temporary Facility Ground Rental
shall by payable by the Lessee in advance in equal monthly installments on the First Temporary
Enplanement Date and on the first day of each and every calendar month thereafter occurring up
to and including the day preceding the Second Ground Rental Commencement Date.
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(i)  If the First Ground Rental, the Second Ground Rental, the
Third Ground Rental, the Fourth Ground Rental or the Temporary Facility Ground Rental shall
be payable for less than a whole calendar year each monthly installment payable during such
year shall be equal to one-twelfth (1/12") of said rental and if any installment of such rental shall
be payable for less than a full calendar month then the rental payment for the portion of the
month for which such payment is due shall be the monthly installment prorated on a daily basis
using the actual number of days in the said month.

(b) Enplanement Rentals:

(1)  First Enplanement Rental:

_ 1) For each and every Monthly Period the Lessee shall pay a
monthly enplanement rental (herein called the “First Enplanement Rental”) equal to the greater

of (x) the product obtained by multiplying the amount of "(Ex.2.a.)
o by a fraction the numerator of which shall

be the maximum number of gates at the Premises utilized by the Lessee during any Monthly
Period occurring from the First Enplanement Date through the end of the Monthly Period for
which the calculation is being made and the denominator of which shall be twenty-four (24)
(which product is herein referred to as “the “Minimum First Enplanement Rental”) and (y) the
product obtained by multiplying the number of Enplanements occurring at the Premises during
such Monthly Period by(Ex. 2 {which product is herein referred to as the “Activity Based First
Enplanement Rental”); and the greater of the Minimum First Enplanement Rental (as the same
may be pro-rated pursuant to paragraph (b)(1)(iii) of this Subdivision II) and the Activity Based
First Enplanement Rental shall be and become the amount of the First Enplanement Rental
payable by the Lessee to the Port Authority for sach Monthly Period. '

: (i)  The Lessee shall report the number of Enplanements and
shall pay the First Enplanement Rental as follows: on the 20™ day of the first calendar month -
following the First Enplanement Date and on the 20™ day of each and every calendar month
thereafter including the calendar month following the end of the last Monthly Period, the Lessee
shall render to the Port Authority a notarized statement signed by a responsible fiscal officer of
the Lessee showing the total number of Enplanements for the preceding Monthly Period, the
total monthly aircraft departures' along with the gate desi gnation used for each such aircraft
departure together with the total number-of gates used by the Lessee at the Premises during the
preceding Monthly Period and the maximum number of gates at the Premises utilized by the
Lessee during any Monthly Period occurring from the First Enplanement Date through the end of
the preceding Monthly Period and specifying the Minimum First Enplanement Rental and the
Activity Based First Enplancment Rental calculated for the previous Monthly Period. The Lessee
shall pay to the Port Authority an amount equal to the greater of the Minimum First Enplanement
Rental and the Activity Based First Enplanement Rental calculated for the preceding Monthly
Period at the time of rendering such statement.

(iii)  In the event that any Monthly Period is for less than a
calendar month, the Minimum First Enplanement Rental calculated for such Monthly Period
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shall be the Minimum First Enplanement Rental calculated in accordance with paragraph
(b)(1)(i) above multiplied by a fraction, the numerator of which shall be the number of days in
such Monthly Period and the denominator of which shall be the full number of days of the
calendar month during which such Monthly Period occurred.

(iv) The computation of the First Enplanement Rental for each
Monthly Period, or a portion of a Monthly Period, shall be individual to such Monthly Period, or
such portion of a Monthly Period, and without relation to any other Monthly Period, or any other

portion of any Monthly Period.

2) Second Enplanement Rental:

(1) Commencing on the Full Enplanement Rental
Commencement Date, the Lessee shall pay to the Port Authority a rental (the “Second
Enplanement Rental”) for each Annual Period occurring during the Term in an amount equal to
the greater of (x) the Minimum Enplanement Rental for such Annual Period and (y) the sum of
the Base Enplanement Rental for such Annual Period and the Variable Enplanement Rental for
such Annual Period. The Second Enplanement Rental shall be paid as follows:

(aa)  On the Full Enplanement Rental
Commencement Date and on the first day of each and every calendar month thereafter
occuiring during the Annual Period in which the Full Enplanement Rental shall occur, the
Lessee shall pay to the Port Authority a tentative Second Enplanement Rental in an
amount equal to one twelfth (1/ 12) of the Minimum Enplanement Rental (without any
pro-ration pursuant to paragraph (b)(2)(iv) of this Subdivision II) for such Annual Period.

(bb)  On the first day of each and every calendar month
of each Annual Period occurring after the Annual Period in which the Full Enplanement
Rental Commencement Date shall have occurred, the Lessee shall pay to the Port
Authority a tentative Second Enplanement Rental in an amount equal to one twelfth
(1/12) of the greater of (x) the Minimum Enplanement Rental (without any pro-ration
pursuant to paragraph (b)(2)(iv) of this Subdivision IT) for such Annual Period) and (y) an
amount equal to the sum of the Base Enplanement Rental (without any pro-ration
pursuant to paragraph (b)(2)(iv) of this Subdivision ID)) for the immediately preceding
Annual Period and the Variable Enplanement Rental (without any pro-ration pursuant to
paragraph (b)(2)(iv) of this Subdivision II) for such immediately preceding Annual
Period.

‘ v (i1) On the first day of the second full calendar month
immediately following the last day of the first Annual Period, and on the first day of the second
full calendar month immediately following the last day of each Annual Period thereafter, the
Lessee shall render to the Port Authority a notarized statement signed by a responsible fiscal
officer of the Lessee showing the following:

(aa) the total number of Enplanements which occurred
during the immediately preceding Annual Period,
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(bb)  the Minimum Enplanement Rental for such-Annual
Period and if applicable the prorated amount thereof as calculated pursuant to paragraph
(b)(2)(iv)(aa) of this Subdivision 11,

, (cc)  the Base Enplanement Rental for such Annual
Period and if applicable the prorated amount thereof as calculated pursuant to paragraph
(b)(2)(iv)(bb) of this Subdivision 11,

(dd)  the Per Enplanement Rental Rate for such Annual
Period,

(e¢)  the number of Guaranteed Annual Enplanements for
such Annual Period and if applicable the prorated amount thereof as calculated pursuant
to paragraph (b)(2)(iv)(cc) of this Subdivision II, and

(ffy  the Variable Enplanement Rental for such Annual
Period including each of the calculations provided for in paragraph (nn) of Subdivision I
of this Section for such Annual Period. -

At the time of rendering the statement required pursuant to this
paragraph (b)(2)(ii) if the Second Enplanement Rental for such Annual Period for which the
statement is being provided exceeds the total cumulative payments made by the Lessee to the
Port Authority pursuant to paragraph (b)(2)(i) above for such Annual Period, the Lessee shall
pay to the Port Authority an amount equal to such excess and if the total cumulative payments
made by the Lessee to the Port Authority pursuant to paragraph (6)(2)(i) above for the Annual
Period for which the statement is being provided exceeds the Second Enplanement Rental for
such Annual Period, then the amount of such excess shall be credited against the Lessee’s
payment of future Second Enplanement Rentals and for the last such statement required to be
rendered after the expiration of the Term, then the Port Authority shall at its election credit such
excess against amounts owed by the Lessee to the Port Authority or pay such excess to the

Lessee.

(iii)  The computation of the Second Enplanement Rental for

| each Annual Period, or a portion of an Annual Period, shall be individual to such Annual Period,

or such portion of an Annual Period, and without relation to any other Annual Period, or any
other portion of any Annual Period. '

(iv)  Forany Annual Period which contains less than 365 days,
the following pro-rated amounts shall be used to calculate the amount of the Second
Enplanement Rental due for such Annual Period: .

(aa)  The Minimum Enplanement Rental for such Annual

"Period shall be prorated by multiplying the Minimum Enplanemem Rental for such
Annual Period by a fraction, the numerator of which shall be the number of days in such
Annual Period and the denominator of which shall be 365.
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(bb)  The Base Enplanement Rental for such Annual
Period shall be prorated by multiplying the Base Enplanement Rental for such Annual
Period by a fraction, the numerator of which shall be the number of days in such Annual
Period and the denominator of which shall be 365. :

~ (cc)  The Guaranteed Annual Enplanements for such
Annual Period shall be prorated by multiplying the Guaranteed Annual Enplanements for
~ such Annual Period by a fraction, the numerator of which shall be the number of days in
such Annual Period and the denominator of which shall be 365.

(v) Without affecting the terms and conditions of Subdivision
III of this Section and in addition thereto, in the event that DBO has not occurred on or before .
the fourth (4™ anniversary of the Lease Commencement Date, then the Second Enplanement
Rental shall be abated in full for the period from and including the fourth (4™) anniversary of the
Lease Commencement Date to and including the day preceding the earlier to occur of DBO and
the fifth (5"‘) anniversary of the Lease Commencement Date (the earlier to occur of such date
being herein referred to as the “Second Enplanement Rental Abatement End Date”), provided,
however, if DBO has not occurred by the fifth (5"‘) anniversary of the Lease Commencement
Date, the Lessee may request the Director of the Aviation Department of the Port Authority (the
“Director of Aviation”) that the abatement of the Second Enplanement Rental be extended to the
earlier to occur of DBO and the last day of the sixty-sixth (66™) full calendar month occurring
after the Lease Commencement Date, if the Lessee can prove to the reasonable satisfaction of the
Director of Aviation that failure of DBO to occur prior to the fifth (5™) anniversary of the Lease
Commencement Date resulted solely from events or circumstances beyond the control of the
Lessee. Such request for extension of the abatement of the Second Enplanement Rental may be
made by the Lessee to the Port Authority at least sixty (60) but not more than one hundred
twenty (120) days prior to the fifth (5™) anniversary of the Lease Commencement Date if the
Lessee’s Redevelopment Work Project Schedule provides for DBO to occur after the fifth (5™
anniversary of the Lease Commencement Date. Such request shall state-in sufficient detail for
the Director of Aviation to reasonably determine that the failure of DBO to occur prior to the
fifth (5™) anniversary of the Lease Commencement Date resulted solely from events or
circumstances beyond the control of the Lessee. In the event that the Director of Aviation
determines that failure of DBO to occur prior to the fifth (5™) anniversary of the Lease
Commencement Date solely resulted from events or circumstances beyond the control of the
Lessee and the Lessee is in compliance with all of the terms, provisions, covenants and
conditions of this Lease on its part to be kept, performed and observed, then the Director of
Aviation shall notify the Lessee that the Second Enplanement Rental will continue to be abated
until the earlier to occur of DBO and the last day of the sixty-sixth (66"‘) full calendar month
occurring after the Lease Commencement Date, which day is herein referred to as the “Extended

Second Enplanement Rental Abatement End Date”.

(3) Enplanement Rate Reduction:

) The following terms as used herein shall have the reépective
meanings given below:
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(aa) ‘“‘Associated Carrying Costs” shall mean with respect to
each of the Cost of the Passenger Terminal Work, the Cost of the Airside Civil Work, the
Cost of the Parking Garage Work, the Lessee’s Shared Environmental Costs, the Cost of
the Landside Civil Work, the Cost of the MOA Curtain Wall Work, the Cost of the
Terminal 5 AirTrain Connector Work and the Cost of the Building No. 60 AirTrain
Connector Work, an amount equal to the capitalized “Financial Expense” of the Port-
Authority attributed to each such cost, as such Financial Expense is computed and
recorded by the Port Authority’s accounting system. '

(bb)  “Cost of the $.01 Wor » shall mean an amount equal to the
sum of the Cost of the Passenger Tetminal Work and Associated Carrying Costs, the Cost
of the Airside Civil Work and Associated Carrying Costs, the Cost of the Parking Garage
Work and Associated Carrying Costs and the Lessee’s Shared Environmental Costs and

Associated Carrying Costs.

(cc) “Cost of the $.008 Work’ shall mean an amount equal to
the sum of the Cost of the Landside Civil Work and Associated Carrying Costs and the
Cost of the Terminal 5 AirTrain Connector Work and Associated Carrying Costs.

(@d) “$.01 Work Cost Savings Sub-total” shall mean the
difference obtained by subtracting the Cost of the MOA Curtain Wall Work and
Associated Carrying Costs from the difference obtained by subtracting the Cost of the

~ $.01 Work from the amount of Five Hundred Fifty-eight Million Four Hundred Thousand
Dollars and No Cents ($558,400,000.00). ' o

(ee) “$.008 Work Cost Savings Sub-toral” shali'mean the
difference obtained by subtracting the Cost of the Building No. 60 AirTrain Connector

Work and Associated Carrying Costs in excess of
but not in excess of
(Ex.2.a.) frorn the difference obtained by

subtracting the Cost of the $.008 Work from the amount of .

(Ex.2.a.)

(k) “$.01 Work Cost Savings” shall mean the $.01 Work Cost
Savings Sub-total, except if the $.008 Work Cost Savings Sub-total is a negative amount,
the $.01 Work Cost Savings shall mean the sum of $.01 Work Cost Savings Sub-total and
the $.008 Work Cost Savings Sub-total.

(gg)  “$.008 Work Cost Savings” shall mean the $.008 Work
Cost Savings Sub-total, except if the $.01 Work Cost Savings Sub-total is a negative
amount, the $.008 Work Cost Savings shall mean the sum of $.008 Work Cost Savings
Sub-total and the $.01 Work Cost Savings Sub-total.
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(i)  Inthe event there is either a $.01 Work Cost Savings or a $.008
. Work Cost Savings, or both, the Per Enplanement Rental Rates set forth in Exhibit 4.2 shall be
subject to reduction as follows: .

(aa) The Per Enplanement Rental Rate of (Ex.2.aspt forth in
Exhibit 4.2 for the first Annual Period shall be reduced by $.01 for each entire

(bb)  In addition, the Per Enplanement Rental Rate of (Ex.2.afpr
the first Annual Period, as the same may'have been reduced pursuant to the operation of
subparagraph (aa) above, shall be further reduced by $.008 for each entire

(Ex.2.a.) of $.008 Work Cost Savings (which Per
Enplanement Rental Rate as $0 adjusted pursuant to this paragraph (b)(3) is herein
referred to as the “Adjusted Per Enplanement Rental Rate”), and such Adjusted Per
Enplanement Rental Rate shall be and become the Per Enplanement Rental Rate for the
First Annual Period, which Adjusted Per Enplanement Rental Rate for the First Annual
Period shall thereafter be adjusted on an annual basis as hereinafter set forth,

, (cc) If the Per Enplanem'ent Rental Rate has been adjusted
pursuant to the provisions of paragraphs (b)(3)(ii)(aa) and/or (b)(3)(i1)(bb) of this
Subdivision II, then the Per Enplanement Rental Rates for the second Annual Period and
for each and every Annual Period thereafter occurring shall not be the rates set forth in
Exhibit 4.2 but instead shall the rates calculated and increased as follows: For the second

. ’ Annual Period and for each Annual Period thereafter occurring to and including the

o fifteenth (15™) Annual Period, the Adjusted Per Enplanement Rental Rate, as the same

shall have been increased for the immediately preceding Annual Period pursuant to this
paragraph (b)(3)(ii), shall be further increased by multiplying the same by 102.5%, and
the product so obtained shall be and become the Per Enplanement Rental Rate for the
Annual Period for which the calculation is being made, and for the sixteenth (16")
Annual Period and for each Annual Period thereafter, the Adjusted Per Enplanement
Rental Rate, as the same shall have been last increased pursuant to this paragraph
(b)(3)(ii), shall be further increased by multiplying the same by 102%, and the product so
obtained shall be and become the Per Enplanement Rental Rate for the Arninual Period for

which the calculation is being made.

(iii)  Inthe event that either or both of the $.008 Work Cost Savings and
" the $.01 Work Cost Savings can not be determined on the Full Enplanement Rental ‘

Commencement Date, the Lessee shall pay to the Port Authority the Second Enplanement Rental
calculated on the basis of the Per Enplanement Rental Rates set forth in Exhibit 4.2 without
reduction as provided for in this paragraph (b)(3). Upon the earlier to occur of the Final Payment
Date and when both of the $.008 Work Cost Savings and the $.01 Work Cost Savings have been
determined, the Second Enplanement Rentals which have been paid by the Lessee to the Port
Authority shall be recalculated based upon the $.008 Work Cost Savings and the $.01 Work Cost
Savings and the amount of the difference between the Second Enplanement Rentals which have
been paid to the Port Authority and the amount of such recalculated Second Enplanement
Rentals shall be credited against the Lessee's payment of future Second Enplanement Rentals
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except that for the last such statement required to be rendered after the expiration of the Term,
the Port Authority shall at its election credit such excess against amounts owed by the Lessee t0
the Port Authority or pay such excess to the Lessee.

(4)  No Partnership or Joint Venture:

Notwithstanding that the Enplanement Rentals hereunder are
calculated based upon the number of Enplanements, no joint adventure or partnership
relationship between the Lessee and the Port Authority is created by this Lease.

(©) Additional Rentals:

N First Additional Rental:

On the Full Enplanement Rental Commencement Date and on the
first day of each calendar month thereafter occurring up to and including the first day of the 240"
full calendar month occurring subsequent to the Full Enplanement Rental Commencement Date
if the Full Enplanement Rental Commencement Date shall occur on the first day of a calendar
month and, if the Full Enplanement Rental Commencement Date shall not occur on the first day
of a calendar month, then on the Full Enplanement Rental Commencement Date and on the first
day of each calendar month thereafter occurring up to and including the first day of the 239" full
calendar month occurring subsequent to the Full Enplanement Rental Commencement Date, the
Lessee shall pay to the Port Authority a monthly rental (the “First Additional Rental”) in the
amount of (Ex.2.a.) N .

. it being understood that the Lessee shall make a total of 240 payments of First

Additional Rental in a total amount of
_oer year for twenty years.

(2) Second Additional Rental:

If the Cost of the Lessee’s $80 Million Work shall be less than
Eighty Million Dollars and No Cents ($80,000,000.00) on the Tentative Final Certificate Date,
then on the Tentative Final Certificate Date the Lessee shall pay to the Port Authority a rental
equal to the difference obtained by subtracting an amount equal to the Lessee’s Cost of the Shell
Work from the amount of Eighty Million Dollars and No Cents ($80,000,000.00), which

difference is herein called the “Second Additional Rental”.

3) Third Additional Rental:

) The following terms as used herein shall have the

(aa) “Base Percentage” shall mean for each Project |

Contingency Payment a percentage equal to the sum derived by adding the percentage
(Ex.2.a.)Jo the percentage reported as the weekly index of the Bond Buyer Revenue Bond
Index in the publication “The Bond Buyet” for the week in which the Payment Date for

such Project Contingency Payment occurred.
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, (bb)  “Monthly Percentage” shall mean with respect to
each Project Contingency Payment, an amount equal to the quotient derived by dividing
the Base Percentage for such Project Contingency Payment by the whole number twelve
(12).

(cc)  “Post-DBO Accrued Amount” shall mean with
respect to each Post-DBO Project Contingency Payment, the product obtained by
multiplying such Post-DBO Project Contingency Payment by the amount derived from
the following formula:

n
(I+) -1

Where “j” equals the Monthly Percentage, “n” a power that equals the number of
calendar months, both whole and partial, occurring from and including the last day of the
month in which the Payment Date for-such Post-DBO Project Contingency Payment shall
have occurred up to and including the last day of the calendar month immediately
preceding the Post-DBO Additional Rental Commencement Date, both dates inclusive,
provided, however, if such. Payment Date for such Post-DBO Project Contingency

- Payment shall not be the first day of a calendar month, then the number “1” shall be
subtracted from “n” and a fraction, the numerator of which shall be the number of days
from the Payment Date for such Post-DBO Project Contingency Payment and the last day
of the calendar month in which such Payment Date occurred, both dates inclusive, and
the denominator of which shall be the number of days in such calendar month, shall be

added to “n".

(dd)  “Post-DBO Base Factor” shall mean an amount
derived as follows in the following order:

(A)  First, the Post-DBO Accrued Amount for
each Post-DBO Project Contingency Payment shall be added to the amount of
such Post-DBO Project Contingency Payment (each such sum being herein
referred to as a “Total Post-DBO Project Contingency Payment”); then

(B)  Second, the Total Post-DBO Project
Contingency Payment with respect (o such Post-DBO Project Contingency
Payment shall be multiplied by the Base Percentage for such Post-DBO Project
Contingency Payment (each such product s0 obtained for each Total Post-DBO
Project Contingency Payment being herein referred to as a “Post-DBO Base

Factor Product’); then

© _Third, all Post-DBO Base Factor Products
shall be added together (the sum being s0 derived being herein referred to as the
“Sum of the Post-DBO Base Factor Products”); then '
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(D)  Fourth, the Sum of the Post-DBO Base
Factor Products shall be divided by the Total Post-DBO Amount; then

(E) Fifth, the quotient obtained from the
calculation set forth in the foregoing subparagraph (D) of this definition shall then
be divided by the whole number twelve (12), and the quotient so obtained shall be
the “Post-DBO Base Factor™.

: " (ee) ‘“Post-DBO Project Contingency Payment” shall
mean each Project Contingency Payment made by the Port Authority to the Lessee on or
after the Third Additional Rental Commencement Date up to and including the day
preceding the Post-DBO Additional Rental Commencement Date.

(ff)‘ “Post-DBO Rental Factor” shall mean the factor
derived in accordance herewith from time to time by application of the following
formula:

= Post-DBO Rental Factor

1 - ' 1

P
(1+1)

Where “”" equals the Post-DBO Base Factor,. “t"" a power that equals the number of
whole calendar months occurring from and after the Post-DBO Additional Rental
Commencement Date up to and including the twenty-fifth (25") anniversary of the Third
Additional Rental Commencement Date, “1" is the whole number one.

(gg) “Post-DBO Third Additional Renial Amount” shall
mean an amount calculated on 2 monthly basis equal to the product obtained by
multiplying the Post-DBO Rental Factor by the Total Post-DBO Amount.

(hh) “pre-DBO Base Factor” shall mean the amount
derived as follows in the following order:

_ (A)  First, the Pre-DBO Payment Accrued
Amount for each Pre-DBO Project Contingency Payment shall be added to the
amount of such Pre-DBO Project Contingency Payment (each such sum being
herein referred to as a “Total Pre-DBO Project Contingency Payment”), then

. (B)  Second: the Total Pre-DBO Project
Contingency Payment with respect to such Pre-DBO Project Contingency
Payment shall be multiplied by the Base Percentage for such Pre-DBO Project
Contingency Payment (each such product 0 obtained for each Total Pre-DBO
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Project Contingency Payment being herein referred to as a “Pre-DBO Base |

Factor Product™); then
’ (C)  Third, all Pre-DBO Base Factor Products

‘shall be added together (the sum being s0 derived being herein referred to as the
“Sum of the Pre-DBO Base Factor Products™); then

(D)  Fourth, the sum of the Pre-DBO Base Factor
Products shall be divided by the Total Pre-DBO Amount; then

(E)  Fifth, the quotient obtained from the
calculation made pursuant subparagraph (D) of this definition shall then be
divided by the whole number twelve (12), and the quotient so obtained shall be
the “Pre-DBO Base Factor”.

. ‘ (i)  “Pre-DBO Additional Rental Amount” shall. mean
an amount calculated on a monthly basis equal to the product obtained by multiplying the
Pre-DBO Rental Factor by the Total Pre-DBO Amount.

Gi)  “Pre-DBO Payment Accruéed Amount” shall mean
with respect to each-Pre-DBO Project Contingency Payment, the product obtained
by multiplying such Pre-DBO Project Contingency Payment by the amount
derived from the following formula: :

n
(1+)) -1

Where “j” equals the Monthly Percentage, “n” a power that equals the number of
calendar months occusring from and including the last day of the month in which the
Payment Date for such Pre-DBO Project Contingency Payment shall have occurred up to
and including the last day of the calendar month immediately preceding the Third
Additional Rental Commencement Date, both dates inclusive, provided, however, if such
Payment Date for such Pre-DBO Project Contingency Payment shall not be the first day
of a calendar month, then the number “1” shall be subtracted from “n” and a fraction, the
numerator of which shall be the number of days from the Payment Date for such Pre-
DBO Project Contingency Payment and the last day of the calendar month in which such
Payment Date occurred, both dates inclusive, and the denominator of which shall be the

[Ye i}

number of days in such calendar month, shal] be added to “n".

: (kk) “Pre-DBO Project Contingency Payment” shall
mean each Project Contingency Payment made by the Port Authority to the Lessee up to
and including the day immediately preceding the Third Additional Rental '

Commencement Date.

()  “Pre-DBO Rental Factor” shall mean the factor or
factors derived in accordance herewith from time to time by the application of the

following formula:
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= Pre-DBO Rental Factor

1 - 1

t
(1+1)

Where “i” equals the Pre-DBO Base Factor, “t” a power that equals 300, “1” is the
whole number one.

(mm) “Third Additional Rental Commencement Date”
shall be and mean the first to occur of (i) DBO if DBO is the first day of the month, and if
not, then the first day of the calendar month immediately following DBO and (ii) the
fourth anniversary of the Lease Commencement Date if the Lease Commencement Date
is the first day of the month, and if not, then the first day of the calendar month
immediately following the fourth anniversary of the Lease Commencement Date.

' (nn) “Total Post-DBO Amount” shall mean the sum of
(x) the total amount of all Post-DBO Project Contingency Payments and (y) the total
amount of all Post-DBO Accrued Amounts calculated for all Post-DBO Project

_Contingency Payments.

(00) “Total Pre-DBO Amount” shall mean the sum of (x)
the total amount of all Pre-DBO Project Contingency Payments and (y) the total amount
of all Pre-DBO Payment Accrued Amounts calculated for all Pre-DBO Project '

Contingency Payments.

(i)  (aa) Forthe period commencing on the Third Additional
Rental Commencement Date up to and including the day immediately preceding the
twenty-fifth anniversary of the Third Additional Rental Commencement Date, both dates
inclusive, the Lessee shall pay to the Port Authority a monthly rental in an amount equal
to the Pre-DBO Additional Rental Amount (which monthly rental is herein referred to as
the “Pre-DBO Additional Rental™). The Pre-DBO Additional Rental shall be paid on the
Third Additional Rental Commencement Date and on the first day of each and every
calendar month thereafter occurting to and including the day immediately preceding the
twenty-fifth (25™) anniversary of the Third Additional Rental Commencement Date.

(bb)  For the period commencing the Post-DBO
Additional Rental Commencement Date up to and including the day immediately
preceding the twenty-fifth anniversary of the Third Additional Rental Commencement
Date, both dates inclusive, the Lessee shall pay to the Port Authority a monthly rental in
an amount equal to the Post-DBO Third Additional Rental Amount.(which monthly
rental is herein referred to as the “post-DBO Additional Rental” and the Post-DBO
Additional Rental and the Pre-DBO Additional Rental are herein collectively referred to
as the “Third Additional Rental”). The Post-DBO Additional Rental shall be paid on the
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Post-DBO Additional Rental Commencement Date and on the first day of each and every
calendar month thereafter occurring to and including the day immediately preceding the
twenty-fifth (25") anniversary of the Third Additional Rental Commencement Date.

(iii)  Audit Findings:

(aa)  In the event that an adjustment is made by the Port
Authority with respect to any Pre-DBO Project Contingency Payment pursuant to paragraphs 63)
or (g) of Section 87 hereof, then the amount of the Pre-DBO Third Additional Rental Amount
shall be recalculated based upon such adjustment. In addition, there shall be credited against the
Lessee’s payment of future Pre-DBO Additional Rentals an amount equal to the difference
between the amount of the Pre-DBO Additional Rentals which the Lessee has paid to the Port
Authority and the amount of the Pre-DBO Additional Rentals as so recalculated.

. (bb)  In the event that an adjustment is made by the Port
Authority with respect to any Post-DBO Project Contingency Payment pursuant to paragraphs (f)
or (g) of Section 87 hereof, then the amount of the Post-DBO Third Additional Rental Amount
shall be recalculated based upon such adjustrnent. In addition, there shall be credited against the
Lessee’s payment of future Post-DBO Additional Rentals an amount equal to the difference
between the amount of the Post-DBO Additional Rentals which the Lessee has paid to the Port
Authority and the amount of the Post-DBO Additional Rentals as so recalculated.

“) Fourth Additional Rental:

(i) The following terms as used herein shall have the

_respective meanings given below:

(aa)  “Calculated Fourth Additional Rental Amount”
shall mean the quotient obtained by performing the following calculations in the
following order: '

(A)  First, the total monthly amounts of all Fifth
Ground Rental payable from the Lease Commencement Date through the day
preceding the Fourth Additional Rental Commencement Date shall be calculated;

then

(B)  Second, an amount equal to the sum

obtained from the calculation made pursuant to subparagraph (A) of this
* definition shall be subtracted from the amount of kEx.2.a.)
' ; then

‘ (C)  Third, the difference obtained from the
calculation made pursuant to subparagraph (B) of this definition shall be divided
by the whole number six (6), and the quotient so obtained shall be the “Calculated

Fourth Additional Rental Amount”.
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_ (bb) - “Fourth Additional Rental Adjustment” shall mean
. an amount equal to the difference obtained by performing the following calculations in
- the following order: ' '

(A)  First, the Calculated Fourth Additional
Rental Amount shall be multiplied by “t” where “t” equals the number of calendar
months, both whole and partial, from the Fourth Additional Rental
Commencement Date to the Shell Completion Date; then

(B)  Second, the product obtained from the

calculation made pursuant to subparagraph (A) of this definition shall be
subtracted from the Fourth Pre-DBO Rental Factor, and the difference so obtained
shall be the “Fourth Additional Rental Adjustment”.

(cc)  “Fourth Additional Rental Commencement Date”
shall mean the earlier to occur of (x) February 1, 2008 and (y) the Shell Completion Date
if the Shell Completion Date is on the first day of a calendar month and if the Shell
Completion Date is not on the first day of a calendar month, then on the first day of the
calendar month immediately following the calendar month in which the Shell Completion

Date shall occur.

(dd) “Fourth Pre-DBO Rental Factor” shall mean the
amount calculated by the application of the following formula:

t+1

1+j -(L+))
* CFAR = Fourth Pre-DBO Rental Factor

Where “j” equals the “Fourth Additional Monthly Percentage” which shall mean the
quotient derived by dividing the percentage equal to the sum derived by adding the
percentage (Ex.2.49 the percentage reported as the weekly index of the Bond Buyer
Revenue Bond Index in the publication “The Bond Buyer” for the week ending
immediately prior to the Fourth Additional Rental Commencement Date, by the whole

_ number twelve (12), “t” equals the number of months, both whole and partial, from the
Fourth Additional Rental Commencement Date to the Shell Completion Date, both dates
inclusive, and “CFAR” equals the Calculated Fourth Additional Rental Amount.

_ (i)  The Lessee shall pay to the Port Authority a Fourth
Additional Rental. The Fourth Additional Rental shall be a monthly rental and shall be paid, and
in an amount calculated, as follows:
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(aa)  If the Shell Completion Date occurs on or before
the Fourth Additional Rental Commencement Date, then the Lessee shall make six
payments of Fourth Additional Rental commencing on the Fourth Additional Rental
Commencement Date and on the first day of each and every calendar month for the first
five months occurring thereafter, the Lessee shall pay to the Port Authority a Fourth
Additional Rental in a monthly amount equal to the Calculated Fourth Additional Rental

Amount.

(bb)  If the Shell Completion Date has not occurred on or
before the Fourth Additional Rental Commencement Date, commencing on the Shell
Completion Date if the Shell Completion Date is on the first day of a calendar month and
if the Shell Completion Date is not on the first day of a calendar month, then on the first
day of the calendar month immediately following the calendar month in which the Shell
Completion Date shall occur, and on the first day of each and every calendar month for
the first five months occurring thereafter the Lessee shall pay to the Port Authority a

Fourth Additional Rental in six monthly payments, each such payment to be in an
amount equal to the quotient calculated as follows in the following order:

(A)  First, the amount of (E3<.2'.a.)
‘ ' nd the amount of the

Fourth Additional Rental Adjustment shall be added together;

(B)  Second, an amount equal to the sum of all
Fifth Ground Rental payments made from the Lease Commencement Date -
through the Shell Completion Date shall be subtracted from the amount obtained
from the calculation made pursuant to paragraph (c)(@)(if)(bb)(A) of this

Subdivision II; and

(C)  Third, the amount obtained from the
calculation made pursuant to paragraph (c)(@)(ii)(bb)(B) of this Subdivision II
shall be divided by the whole number six (6), and the quotient so obtained shall be
the amount of the Fourth Additional Rental.

(5)  Fifth Additional Rental:

| (i) The following terms as used herein shall have the
respective meanings given below:

(aa)  “Fifth Accrued Amount” shall mean the product
obtained by multiplying each Fifth Project Contingency Payment by the amount derived
from the following formula:

(I+) -1
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Where “j” equals the Monthly Percentage as defined in paragraph (c)(3) of this

. Subdivision II, “n” a power that equals the number of calendar months occurring from
and including the last day of the month in which the Payment Date for such Fifth Project
Contingency Payment shall have occurred up to and including the last day of the calendar
month in which the Final Payment Date shall have occurred, both dates inclusive,
provided, however, if such Payment Date for such Fifth Project Contingency Payment
shall not be the first day of a calendar month, then the number “1" shall be subtracted
from “n” and a fraction, the numerator of which shall be the number of days from the
Payment Date for such Fifth Project Contingency Payment and the last day of the
calendar month in which such Payment Date occurred, both dates inclusive, and the
denominator of which shall be the number of days in such calendar month, shall be added

(1%l }

to'n.

(bb)  “Fifth Additional Rental Amount” shall mean an
amount calculated on a monthly basis equal to the product obtained by multiplying the
Fifth Rental Factor by the Total Fifth Amount,

(cc)  “Fifth Base Factor” shall mean an amount derived
as follows in the following order: ‘

(A)  First, the Fifth Accrued Amount for each
" Fifth Project Contingency Payment shall be added to the amount of such Fifth
Project Contingency Payment (each such sum being herein referred to as a “Total

‘ Fifth Project Contingency Payment™), then

(B)  Second, the Total Fifth Project Contingency
Payment with respect to such Fifth Project Contingency Payment shall be
multiplied by the Base Percentage (as defined in paragraph (c)(3) of this
Subdivision II) for such Fifth Project Contingency Payment (each such product 0

obtained for each Total Fifth Project Contingency Payment being herein referred
to as a “Fifth Base Factor Product™), then

(C)  Third, all Fifth Base Factor Products shall be
added together (the sum being so detived being herein referred to as the “Sum of
the Fifth Base Factor Products”), then '

(D)  Fourth, the Sum of the Fifth Base Factor
Products shall be divided by the Total Fifth Amount, then

(E)  Fifth, the quotient obtained from the

calculation perfdrmed pursuant to subparagraph (D) of this definition shall be
divided by the whole number twelve (12), and the quotient so obtained shall be

the “Fifth Base Factor”.

(dd)  “Fifth Project Contingency Payment” shall mean
. each Project Contingency Payment made by the Port Authority to the Lessee on and after
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the Post-DBO Third Additional Rental Commencement Date up to and including the
Final Payment Date. '

(ee)  “Fifth Rental Factor” shall mean the factor derived
in accordance herewith from time to time by application of the following formula:

]'. .
: = Fifth Rental Factor

L - L

t
a+1)

Where “i” equals the Fifth Base Factor, “t” a power that equals the number of whole
calendar months occurring from and after the Final Payment Date up to and including the
twenty-fifth (25“‘) anniversary of the Third Additional Rental Commencement Date, “1”

is the whole number one.

(ff)  “Total Fifth Amount” shall mean the sum of (x) the -
total amount of all Fifth Project Contingency Payments and (y) the total amount of all
Fifth Accrued Amounts as of Final Payment Date calculated for all Fifth Project

Contingency Payments,

(ii)  If the Port Authority has made one or more Fifth Project
Contingency Payments, then for the period commencing on the day after the Final Payment Date
and, if the day after the Final Payment Date is not the first day of a calendar month, then on the

* first day of the first full calendar month occurring after the Final Payment Date up to and

including the day immediately preceding the twenty-fifth anniversary of the Third Additional
Rental Commencement Date, both dates inclusive, the Lessee shall pay to the Port Authority a
monthly rental (the “Fifth Additional Rental”)in an amount equal to the Fifth Additional Rental -

Amount.
(iii)  Audit Findings:

In the event that an adjustment is made by the Port
Authority with respect to any Fifth Project Contingency Payment pursuant to paragraphs (f) or
(g) of Section 87 hereof, then the Fifth Additional Rental Amount shall be recalculated based
upon such adjustment. In addition, there shall be credited against the Lessee’s payment of future
Fifth Additional Rentals an amount equal to the difference between the amount of the Fifth
Additional Rentals which the Lessee has paid to the Port Authority and the amount of the Fifth

' Additional Rentals as so recalculated.

(d) In the event that the Bond Buyer or its weekly Bond Buyer Revenue Bond
Index shall be discontinued, such other comparable substitute for such Index shall be substituted
as may be agreed to by the parties hereto. In the event of the failure of the parties to so agree, the
Port Authority may select and use such index or indexes as it deems appropriate, provided,
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however, that the foregoing shall not preclude the Lessee from contesting the Port Authority’s
selection.

I11. Abatement

In the event that the Lessee shall at any time by the provisions of this Agreement
expressly be entitled to abatement of the rentals for the Premises, said abatement shall be
computed as follows (it being understood that there shall be no abatement of such rentals under
the Lease for any portion of the Premises or-any portion of the term except as specifically
provided in this Subdivision III):

(a) First Ground Rental Abatement:

For each square foot of land in the Premises shown in stipple, stippled
diagonal hatching and stippled double parallel vertical hatching on Exhibit 1.1 the use of which
is denied to the Lessee the First Ground Rental shall be abated as follows:

@8} For the portion of the Term from the Lease Commencement Date
through December 31, 2005, both dates inclusive, at the daily rate of (Ex.2.a.) and

(2)  For the portion of the Term from January 1, 2006 to the day
immediately preceding the Second Ground Rental Commencement Date, both dates, inclusive, at
the daily rate of as appropriately adjusted to reflect any and all adjustments in the
First Ground Rental pursuant to paragraph (a) of Subdivision II of this Section.

(b) Second Ground Rental Abatement:

; For each square foot of land in the Premises shown in stipple, stippled
diagonal hatching and stippled double parallel vertical hatching on Exhibit 1.1 the use of which
is denied to the Lessee, the Second Ground Rental shall be abated as follows:

(1) For the portion of the Term from the Second Ground Rental
Commencement Date, through the first December 3 1% occurring after the Second Ground Rental
Commencement Date, at the daily rate equal to the quotient obtained by dividing the Ground
Rental Base Rate in effect during the Adjustment Period during which the Second Ground Rental
‘Commencement Date shall occur by 365 (the “Initial Second Ground Rental Abatement Rate”);

and

(2) For the portion of the Term from and after the first January 1%
occurring after the Second Ground Rental Commencement Date, at the daily rate of the Initial -
Second Ground Rental Abatement Rate as appropriately adjusted to reflect any and all
adjustments in the Second Ground Rental pursuant to paragraph (2)(2) of Subdivision II of this

Section. ’

(©) Third Ground Rental Abatement:
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For each square foot of land in the Terminal 6 Parcel the use of which is
denied to the Lessee, the Third Ground Rental shall be abated as follows:

(D For the portion of the Term from the Terminal 6 Parcel Tender
Date, through the first December 3 1** occurring after the Terminal 6 Parcel Tender Date, at the
daily rate equal to the quotient obtained by dividing the Ground Rental Base Rate in effect
during the Adjustment Period during which the Terminal 6 Parcel Tender Date shall occur by
365 (the “Initial Third Ground Rental Abatement Rate”); and

(2)  For the portion of the Term from and after the first January 1%
occurring after the Terminal 6 Parcel Effective, at the daily rate of the Initial Third Ground
Rental Abatement Rate as appropriately adjusted to reflect any and all adjustments in the Third
Ground Rentals pursuant to paragraph (a)(3) of Subdivision II of this Section.

(d) Fourth Ground Rental Abatement:

For each square foot of land in the Premises in the Terminal 4 Parcel the
use of which is denied to the Lessee, the Fourth Ground Rental shall be abated as follows:

(1) For the portion of the Term from the Terminal 4 Parcel Tender
Date, through the first December 31% occurring after the Terminal 4 Parcel Tender Date, at the
daily rate equal to the quotient obtained by dividing the Ground Rental Base Rate in effect
during the Adjustment Period during which the Terminal 4 Parcel Tender Date shall occur by
365 (the “Initial Fourth Ground Rental Abatement Rate”); and ‘

(2)  For the portion of the Term from and after the first January 1%
occurring after the Terminal 4 Parcel Effective, at the daily rate of the Initial Fourth Ground
Rental Abatement Rate as appropriately adjusted to reflect any and all adjustments in the Fourth
Ground Rentals pursuant to paragraph (a)(4) of Subdivision II of this Section.

(e) Temporary Facility Ground Rental Abatement:

For each square foot of land as shown in stipple and in stippled
crosshatching on Exhibit 2.10 the use of which is denied to the Lessee the Temporary Facility

Ground Rental shall be abated as follows:

(1)  Forthe portion of the Term from the First Temporary Enplanement
Date through December 31, 2005, both dates inclusive, at the daily rate of ; and

‘ (2)  For the portion of the Term from January 1, 2006 to the day
immediately preceding the Second Ground Rental Commencement Date, both dates, inclusive, at
the daily rate of as appropriately adjusted to reflect any and all adjustments in the
Temporary Facility Ground Rental pursuant to paragraph (a)(6) of Subdivision II of this Section.

® Abatement of the Fifth Ground Rental, the First Enplanement Rental, the
Second Enplanement Rental, the First Additional Rental, the Second Additional Rental, the
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Third Additional Rental, the Fourth Additional Rental and the Fifth Additional Rental shall be
made on an equitable basis giving effect to the amount, quality and character of the space the use
of which is denied the Lessee as compated with the total amount of space in the Premises.

V1.  For the purposes of this Section, all of the interior space shall be measured and the
same shall be ascertained by measuring between the interior plaster surfaces of the exterior
building walls, and no deductions will be made therefrom for columns, pilasters, projections,
partitions, toilets, vertical shafts, elevator shafts, stairs, fire towers, vents, pipe shafts, meter
closets, flues, stacks, structures or facilities of any kind or anything else located therein.

Section 5. Use of Premises

(a) From and after DBO, the Lessee, in connection with its business of
transportation by aircraft, may use the Premises for the following purposes and for activities
reasonably required for such purposes and for such purposes and activities only:

¢)) For the reservation of space and the sale of tickets for
fransportation on aircraft operated by the Lessee..

(2) For the reservation of space and the sale of tickets for
transportation by other carriers but only as an incident to or in connection with transportation
performed or to be performed by the Lessee or as an incident to or in connection with the
cancellation of such transportation, or for the accommodation or convenience of the incoming or
outbound passengers of the Lessee at the Airport. The occasional reservation of space and the
sale of tickets for transportation by other carriers shall not be deemed to be prohibited by this

provision.

(3)  For the clearance, checking and rendering of service to passcﬁgcrs
of the Lessee and for the furnishing of information service to such passengers and the general
public.

(4)  For providing rooms or space for the special handling of or the
furnishing of special services (but not an observation deck unless the Lessee receives the prior
written approval of the Port Authority) to any of its passengers, guests, or invitees, subject to the
provisions of Sections 59, 60, 65 through 68 and 73 through 82 hereof. .

(5)  For the handling of baggage of passengers of the Lessee including
baggage and parcels such passengers decide to send as air cargo.

(6)  For the handling of unclaimed baggage and lost and found articles.

) For the conduct of operations, traffic, communications,
reservations and administrative and executive office functions and activities in connection with

air transportation performed by the Lessee.

(8) For the preparation, packaging and storage of food, beverages and
commissary supplies to be consumed on aircraft operated by the Lessee.
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(9)  For the storage of repair parts, supplies and other personal property
owned or leased by the Lessee and for the performance of minor repairs to personal property of
the Lessee.

(10)  For the storage of such automotive fuel and [ubricants as may be
approved by the Port Authority. '

(11)  For the operation of a cafeteria for over-the-counter sales to
officers and employees of the Lessee or of any Subsidiary or Affiliate of the Lessee and their
families and to occasional business guests of such officers and employees (other than passengers
of the Lessee), of food, beverages and other merchandise normally sold in such an establishment
at no profit to the Lessee and either directly by the Lessee or through a Subsidiary thereof or by
an independent contractor who has received a permit from the Port Authority so to do.

(12)  For use as crew quarters to be used by personnel of the Lessee
during layovers between flights and for the establishment of lounges for employees of the
Lessee. :

~ (13)  For the loading and unloading of passengers, baggage, mail, air
cargo and commissary supplies, provided that the use of the Premises for the unloading and
loading of passengers and their baggage from ground transportation vehicles shall be subject to
limitation and restriction, from time to time, as set forth in Section 58 hereof entitled *“Airport
Transportation Facilities and Operations Use of Portions of the Premises” and Section 46 hereof
entitled “Restrictions on Use of Passenger Terminal Frontage Roadways-Use of Airport Taxi
. Dispatchers and Roadway Frontage Management” and provided, furiher, that the loading and
unloading of passengers, baggage, mail, air cargo and commissary supplies on and off of aircraft
shall only be performed at Gates.

(14)  For the parking and storage of aircraft and ramp equipment
operated by the Lessee.

(15)  For the fueling and servicing of aircraft and ramp equipment
operated by the Lessee and for the maintenance of ramp equipment operated by the Lessee.

~ (16)  For the performance of aircraft maintenance, subject to the
limitations imposed by paragraph (r) of Section 9 hereof entitled “Prohibited Acts”.

(17)  For the training of personnel employed or to be employed by the
Lessee or other Persons engaged in commercial transportation by aircraft, provided, that unless
consented to by the Port Authority, the Lessee shall not engage in the training of persons
employed by others or to be employed by others if the training of such persons is in competition
with any concessionaire, permittee or licensee of the Port Authority at the Airport (other than
another Person engaged in the business of transportation by aircraft).

(18)  For the temporary storage of baggage, mail and air cargo.
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(19)  For any other purpose or activity, in addition to those specified in

this Section, for which the Premises are expressly authorized to be used by any other provision
of this Agreement.

()  The loading or unloading on the Premises of all aircraft used principally
for cargo is expressly prohibited. Further, notwithstanding any other term or provision of this
Lease, including without limitation, any reference to Handled Airlines, Requesting Airline,
Accommodated Handled Airline or Accommodated Sublessee Airline, it is understood and
agreed that the Lessee is prohibited hereunder from performing any services for any other
Aircraft Operator without the prior written consent of the Port Authority, which consent the Port
Authority shall have no obligation whatsoever to give.

(c)  Ifthe Lessee desires to use that portion of the Premises shown in stippled
diagonal hatching on Exhibit 2.10 (“Parcel Z”) for the parking and storage of aircraft and ramp
equipment operated by the Lessee and for the performance of deicing of the aircraft of the Lessee
ptior to DBO, then the Lessee shall submit to the Port Authority its plan for such use of Parcel Z
setting forth the Lessee’s plan for how such use will not interfere with the use of the taxilane
shown in stippled double parallel hatching on Exhibit 1.1(such plan as approved by the Port
Authority being herein called the “Parcel Z Approved Plan”). Upon the approval of such plan by
the Port Authority, from and after the date of such approval the Lesseé may use Parcel Z in
accordance with the Parcel Z Approved Plan for the parking and storage of aircraft and ramp
equipment opérated by the Lessee and for the performance of deicing of the aircraft of the
Lessee, so long as such deicing is not a violation of any Environmental Requirement or the Port
Authority Rules and Regulations, provided, however, such use shall in no event interfere with
the use of the taxilane shown in stippled double parallel hatching-on Exhibit 1.1.

(d)  For the period from and after the Temporary Facilities Completion Date to
and including the earlier to occur of DBO and the Terminal Work Completion Date, the Lessee
in connection with its business of transportation by aircraft may use that portion of the Premises
shown in stipple and stippled crosshatching on Exhibit 2.10 for all of the purposes activities set
forth in paragraph (a) of this Section, except for those purposes and activities set forth in
subparagraphs (2), (4), (11), (12) and (17) of paragraph (a) of this Section, and for such purposes

and activities only. :

Section 6. Compliance with Governmental Requirements

(a) The Lessee shall promptly comply with, observe and execute all laws and
ordinances and governmental rules, regulations, orders, requirements and similar items, '
including without limitation, all Environmental Requirements (except as otherwise provided in
Section 2(g)(12) and Section 56 hereof), now or at any time during the term of this Agreement
which as a matter of law are.applicable to or which affect (i) the Premises or the groundwater
thereunder, (ii) the operations of the Lessee at the Premises or the Airport, or (iii) the occupancy
and use of the Premises. The Lessee shall, in accordance with and subject to the provisions of
Section 2 hereof entitled “Construction by the Lessee” or Section 33 hereof entitled “Other
" Construction of the Lessee”, as the case shall be, make any and all structural and non-structural
improvements, alterations or repairs of the Premises required in order to fully satisfy the
compliance obligations set forth herein. o
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(b) The Lessee shall procure from all Governmental Authorities having
jurisdiction over the operations of the Lessee hereunder all licenses, cettificates, permits or other
authorization which may be necessary for the conduct of such operations. “Governmental
Authority” shall not be construed as intending to include The Port Authority of New York and
New Jersey, the lessor under this Agreement. -

(c) The obligation of the Lessee to comply with governmental requirements is
provided herein for the purpose of assuring proper safeguards for the protection of persons and
property on the Premises. Such provision is not to be construed as a submission by the Port
Authority to the application to itself of such requirements or any of them.

(d) Since the Port Authority has agreed in the Basic Lease to conform to the
enactments, ordinances, resolutions and regulations of the City of New York and its various
departments, boards and bureaus in regard to the construction and maintenance of buildings and
structures and in regard to health and fire protection which would be applicable if the Port
Authority were a private corporation to the extent that the Port Authority finds it practicable so to
do, the Lessee shall comply with all such enactments, ordinances, resolutions and regulations
which would be applicable to its operations hereunder if the Port Authority were a private
corporation, except in cases where the Port Authority either notifies the Lessee that it need not
comply with or directs it not to comply with any such enactments, ordinances, resolutions or
regulations which are applicable only because of the Port Authority’s agreement in the Basic
Lease. The Lessee shall, for the Port Authority’s information, deliver to the Port Authority
promptly after receipt of any notice, warning, summons, or other legal process for the
enforcement of any such enactment, ordinance, resolution or regulation a true copy of the same.
Any direction by the Port Authority to the Lessee not to comply with any such enactment,
ordinance, resolution or regulation shall be given only pursuant to a resolution duly adopted by
the Board of Commissioners of the Port Authority or by an authorized committee of its Board
and if any such direction is given by the Port Authority to the Lessee, the Port Authority, to the
extent that it may lawfully do so, shall indemnify and hold the Lessee harmless from and against
all claims, actions, damages, liabilities, fines, penalties, costs and expenses suffered or incurred
by the Lessee as a result of non-compliance with such enactment, ordinance, resolution or '

regulation.

(e) The Lessee shall have such time within which to comply with the
aforesaid laws, ordinances, rules and regulations as the authorities enforcing the same shall
allow. ' ‘

¢9) Without limiting any other term or condition of this Lease, the Lessee
shall promptly comply with, observe and execute all the terms and conditions of Sections 3,
4.2.2.1 and 4.2.2.2 of the Remedial Action Work Plan.

Section 7. Rules and Regulations

(a) The Lessee covenants and agrees to observe and obey (and to require its
officers, employees, guests, invitees and those doing business with it to observe and obey) the
existing Rules and Regulations of the Port Authority, the Airport Standards Manual of the Port
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Authority, and such reasonable future Rules and Regulations and airport standards of the Port
Authority (including amendments and supplements thereto) for the government of the conduct
and operations of the Lessee and others on the Premises as may from time to time during the
letting be promulgated by the Port Authority for reasons of safety, health, noise, sanitation, good
order or establishing airport standards. The obligation of the Lessee to require such observance
and obedience on the part of its guests, invitees and business visitors shall obtain only while such
Persons are on the Premises. The Port Authority agrees that except in cases of emergency, it will
give notice to the Lessee of every such future rule, regulation, or airport standard adopted by it at
least ten (10) days before the Lessee shall be required to comply therewith.

(b) The use by the Lessee and its officers, employees, guests, invitees,
sublessees, and those doing business with it, of any and all portions of the Airport which it may
be entitled to use under this Lease (other than space leased to the Lessee for its exclusive use and
the Public Aircraft Facilities) shall be subject to the Rules and Regulations and Airport Standards
Manual of the Port Authority in effect as of the Effective Date, and such reasonable future rules
and regulations and airport standards (including amendments and supplements to the existing
Rules and Regulations and the Airport Standards Manual) as the Port Authority may from time
to time promulgate in the public interest and in the interest of health, safety, noise, sanitation,
good order and the economic and efficient operation of the Airport, including but not limited to,
the number and type of aircraft which at any particular time may use the Public Aircraft
Pacilities and the time or times when such aircraft may use the Public Aircraft Facilities.
Without limiting the foregoing, the Port Authority may take into account in adopting such Rules
and Regulations the adequacy, capacity and suitability of (i) aircraft using the Airport, (ii) '
passenger handling facilities at the Airport including but not limited to the AirTrain, (iii) the
Public Aircraft Facilities at the Airport, (iv) the roadways and (v) the parking facilities, In the
event the Port Authority promulgates rules and regulations and/or airport standards pursuant to
this paragraph (b), the Port Authority may devise and implement reasonable procedures
including but not limited to, allocations among Aircraft Operators at the Airport.

(c) Ifa copy of the Rules and Regulations and the Airport Standards Manual
is not attached, then the Port Authority will notify the Lessee thereof either by delivery of a
copy, or by making a copy available at the office of the Secretary of the Port Authority.

Section 8.  Various Obligations of the Lessee

(a)  The Lessee shall conduct its operations hereunder in an orderly and proper
manner, so as not to unreasonably annoy, disturb or be offensive to others at or off the Airport.
" The Lessee shall take all reasonable measures to eliminate vibrations originating on the Premises
tending to damage any equipment, structure, building or portion of a building which is on the
Premises, or is a part thereof, or is located elsewhere on or off the Airport.

(b)  The Lessee shall use its best efforts to conduct all its opérations at the
Premises in a safe and careful manner, following in all respects the best practices of the Lessee’s

industry in the United States.
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() If requested by the Port Authority the Lessee shall supply and shall require
its employees to wear or carry badges or other suitable means of identification, which shall be
subject to the prior and continuing approval of the General Manager of the Airport.

(d)  The Lessee shall control all vehicular traffic on the roadways or other
areas within the Premises or serving the same the use of which is granted to the Lessee hereunder
and shall take all precautions reasonably necessary to promote the safety of its passengers and all
other persons. The Lessee shall employ such means as may be necessary to direct the movement
of vehicular traffic within the Premises to prevent traffic congestion on the public roadways

leading to the Premises. '

()  The Lessee shall remove from the Airport or otherwise dispose of in a
manner approved by the General Manager of the Airport all garbage, debris and other waste
materials (whether solid or liquid) arising out of its occupancy of the Premises or out of its
operations at the Airport. Any such waste material which may be temporarily stored in the open,
shall be kept in suitable garbage and waste receptacles, the same to be made of metal or other
suitable material, and equipped with tight fitting covers, and to be of a design safely and properly
. to contain whatever material may be placed therein. The Lessee shall use extreme care when
effecting removal of all such waste materials, and shall effect such removal at such times and by
such means as first approved by the Port Authority. No such garbage, debris or other waste
materials shall be or be permitted to be thrown, discharged or deposited into or upon the waters

at or bounding the Airport.

(9] From time to time and as often as reasonably required by the Port
Authority, the Lessee shall conduct pressure, water-flow, and other appropriate tests of the fire
extinguishing system and ajiparatus, fire-alarm and smoke detection systems and any other fire
protection systems which constitute a part of the Premises. The Lessee shall keep in proper
functioning order all fire-fighting equipment, fire-alarm and smoke detection equipment on the
Premises and the Lessee shall at all times maintain on the Premises adequate stocks of fresh,
usable chemicals for use in such systems, equipment and apparatus. The Lessee shall notify the
Port Authority prior to conducting such tests. If requested by the Port Authority, the Lessee shall
furnish the Port Authority with a copy of written reports of such tests.

()  Inaddition to compliance by the Lessee with all laws, ordinances,
governmental rules, regulations and orders now or at any time in effect during the term of the
letting hereunder which as a matter of law are applicable to the operation, use or maintenance by
the Lessee of the Premises or the operations of the Lessee under this Agreement (the foregoing
not to be construed as a submission by the Port Authority to the application to itself of such
requirements or any of them), the Lessee agrees that it shall exercise the highest degree of safety
and care and shall conduct all its operations under this Lease and shall operate and maintain the -
Premises and shall use the Premises in accordance with the highest standards and in such manner
that there will be at all timés a minimum of air pollution, water pollution or any other type of
pollution and a minimum of noise emanating from, arising out of or resulting from the operation,
use or maintenance of the Premises by the Lessee and from the operations of the Lessee under
this Agreement. The Port Authority hereby reserves the right from time to time and at any time
during the term of this Lease to require the Lessee, and the Lessee agrees to design and construct
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at its sole cost and expense such reasonable structures, fences, equipment, devices and other
facilities as may be necessary or appropriate (o accomplish the objectives as set forth in the first
sentence of this paragraph. All locations, the manner, type and method of construction and the
size of any of the foregoing shall be determined by the Port Authority. The Lessee shall submit
for Port Authority approval its plans and specifications covering the required work and upon
receiving such approval shall proceed diligently to construct the same. The obligations assumed
by the Lessee under this paragraph shall continue throughout the term of this Lease and shall not
be limited, affected, impaired or in any manner modified by the fact that the Port Authority shall
have approved any construction application and supporting plans, specifications and contracts
covering construction work and notwithstanding the incorporation therein of the Port Authority’s
recommendations or requirements and notwithstanding that the Port Authority may have at any
time during the term of the Lease consented to or approved any particular procedure or method
of operation which the Lessee may have proposed or the Port Authority may have itself
prescribed the use of any procedure or method. The agreement of the Lessee to assume the
obligations under this paragraph is a special inducement and consideration to the Port Authority
'in entering into this Lease with the Lessee. -

(h) - The Lessee shall periodically inspect, clean out and maintain the oil
. separators serving the Premises which are located on the Premises and the oil separators located
outside the Premises if they exclusively serve the Premises.

1) It is the intention of the parties hereto that noise caused by aircraft engine
operations shall be held to a minimum considering the nature of the Lessee’s operations. To this
end the Lessee will conduct its operations in such a manner as to keep the noise produced by
aircraft engines to a minimum and where approptiate shall employ noise arresting and noise
reducing devices that are suitable. Aircraft testing and aircraft run-ups will be conducted only in
such areas as shall meet with the prior and continuing approval of the Port Authority. The
obligations assumed by the Lessee under this paragraph (i) shall not diminish, limit, modify or
affect all other obligations of the Lessee with respect to noise under this Agreement.

() In its use of the Premises, the Lessee shall use its best efforts to minimize
jet or prop blast interference to aircraft operating on or to buildings and structures now located
on or which in the future may be located on areas adjacent to the Premises. In the event the Port
Authority determines at any time and from time to time that the Lessee has not so minimized the
jet or prop blast interference, it may serve a notice on the Lessee to such effect and if the
condition is not corrected to the satisfaction of the Port Authority within thirty (30) days after the
service of said notice, the Lessee hereby covenants and agrees to erect and maintain at its own
expense such structure or structures as may be necessary to minimize the said jet or prop blast
interference, subject, however, to the prior written approval of the Port Authority as to the type,
manner and method of construction. The obligations assumed by the Lessee under this
paragraph shall not diminish, limit, modify or affect all other obligations of the Lessee with
respect to interference under this Agreement.

"~ -Section 9. Prohibited Acts

(a) The Lessee shall commit no unlawful nuisance, waste or injury on the
Premises or at the Airport, and shall not do or permit to be done anything which may result in the
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creation or commission or maintenance of such nuisance, waste or injury on the Premises or at
the Airport. -

(b) The Lessee shall not create nor permit to be caused or created upon the
Premises any obnoxious odors or smokes, Or noxious gases or vapors. The creation of exhaust
fumes by the operation of the Lessee’s internal-combustion engines or aircraft engines of other
types, so long as such engines are maintained and are being operated in a proper manner, shall
not be a violation of this paragraph.

(©) The Lessee shall not do or permit to be done anything which may interfere
with the effectiveness or accessibility of the drainage and sewerage system, water system,
communications system, electrical fire-protection system, sprinkler system, alarm system, fire
hydrants and hoses and other systems, if any, installed or located on, under, or in the Premises.

(d)  The Lessee shall not do or permit to be done any act or thing upon the
Premises (1) which will invalidate or conflict with any fire insurance, extended coverage or
rental insurance policies covering the Premises or any part thereof, or the Airport, or any part
thereof, or (2) which, in the opinion of the Port Authority, may constitute an extra-hazardous
condition, so as to'increase the risks normally attendant upon the operations contemplated by
Section § hereof entitled “Use of Premises”. The Lessee shall promptly observe, comply with
and execute the provisions of any and all present and future rules and regulations, requirements,
orders and directions of the National Board of Fire Underwriters and the Fire Insurance Rating
Organization of New York, or of any other board or organization exercising or which may
exercise similar functions, which may pertain or apply to the operations of the Lessee on the
Premises, and the Lessee shall, subject to and in accordance with the provisions of Section 33
hereof entitled “Other Construction by the Lessee”, make any and all structural and non-
structural improvements, alterations or repairs of the Premises that may be required at any time
hereafter by any such present or future rule, regulation, requirement, order or direction. If by
reason of any failure on the part of the Lessee to comply with the provisions of this paragraph
any fire insurance rate, extended coverage or rental insurance rate on the Premises or any part
thereof, or on the Airport or any part thereof, shall at any time be higher than it would be if the
Premises were properly used for the purposes permitted by Section 5 hereof entitled “Use of
Premises”, then the Lessee shall pay to the Port Authority, as an item of additional rental, that
part of all insurance premiums paid by the Port Authority which shall have been charged because

of such violation or failure by the Lessee.

(e) The Lessee agrees that it will not erect, construct or maintain or otherwise
create or continue any obstacle or so park or store any aircraft or other object on the Premises so
as to create any obstacle that will hamper or interfere with the free, orderly, unobstructed and
unintertupted passage of vehicles, aircraft or of the wings or other integral part of aircraft of any
type, nature or description, while such vehicle is operating or aircraft is taxiing or being
transported or towed along the runways, taxiways and roads outside of and adjacent to the

Premises.

0 The Lessee shall not keep or store during any 24-hour period flammable
liquids within any enclosed portion of the Premises (other than in rooms or areas expressly
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constructed for the storage of such liquids) in excess of the Lessee’s working requirements
during the said 24-hour period. Any such liquids having a flash point of less than 110° F. shall
be kept and stored in safety containers of a type approved by the Underwriters Laboratories or
the Factory Mutual Insurance Association.

(g)  The Lessee shall not operate any engine or any item of automotive
equipment in any enclosed space on the Premises unless such space is adequately ventilated and
“unless such engine is equipped with a proper spark-arresting device which has been approved by
the Port Authority.

(h)  The Lessee shall not do or permit anything to be done which will interfere
with the free access and passage of others to space adjacent to the Premises or in any streets,
ways and walks adjacent or near the Premises.

(1) The Lessee shall not overload any floor and shall repair any floor,
including supporting members, and any paved area damaged by overloading. Nothing in this -
paragraph or elsewhere in this Agreement shall be or be construed to be a representation by the
Port Authority of the weight any floor or paved area will bear. :

» )] The Lessee shall not use or permit the use of any structural supporting
member of the buildings or roofs or any part thereof for the storage of any material or equipment,
or hoist, lift, move or support any material or equipment or other weight or load, by means of
said trusses or structural supporting members, without prior approval of the Port Authority.

(k) The Lessee shall not use any cleaning materials having a harrﬁful
corrosive effect, on any past of the Premises.

) The Lessee shall not fuel or defuel any equipment in the enclosed portions
of the Premises without prior approval of the General Manager of the Airport.

(m)  The Lessee shall not dispose of, release or discharge nor permit anyone o
dispose of, release or discharge any Hazardous Substance on the Premises or at the Airport,
provided, however, that the redepositing of soil in compliance with Section 2 hereof in the
performance of the Construction Work shall not be or be deemed to be a breach of this paragraph

.(m).

: (n) O The Lessee shall prevent access by persons or vehicles (unless duly
authorized by the Port Authority) to the Public Landing Area from the Premises except for
aircraft, which aircraft shall be equipped with radio receivers tuned to control tower frequencies
and adequately manned in accordance with applicable Port Authority Rules and Regulations.
Such aircraft may be towed by a motor vehicle equipped with a radio receiver tuned to the
. appropriate control tower frequency and adequately manned or such other means as may be
approved by the Port Authority. The Lessee shall control access by its passengers and patrons
from and to aircraft ramp, apron and parking areas on the Premises and shall maintain control of
its passengers and patrons while they are upon said areas by proper measures to insure that the
highest standards of safety are maintained.
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(2)  The Lessee shall furnish adequate security and guard service or
such comparable means as approved by the Port Authority from time to time, on a 24 hour, seven
day-a-weck basis for the prevention of access to and control of persons on the acronautical
operations areas of the Premises and the prevention of access to the Public Landing Area.

(0) The Lessee shall not operate or cause to be operated aircraft engines in
any portions of the Premises other than for the purpose of taxiing aircraft to and from the
Premises or in connection with authorized aircraft maintenance on the Premises.

(p)  The Lessee shall not keep or store aviation fuel on the Premises except
that fueling equipment may be operated on the Premises in accordance with the provisions of the
Airport Fueling Agreements covering the underground fueling system and with the Port
Authority Rules and Regulations pertaining thereto.

Q) The Lessee shall not do or permit anything to be done which will interfere
with the free access and passage of others to space adjacent to the Premises or in any streets,
ways and walks adjacent or near the Premises. '

: @ The Lessee shall not perform any aircraft maintenance on the Premises
except that emergency aircraft maintenance and transit or turn around aircraft maintenance shall
not be deemed to be prohibited by this provision.

Section 10.  Care, Maintenance, Rebuilding and Repair by the Lessee

_ (a) The Lessee shall repair, replace, rebuild and paint all or any part of the
Premises which may be damaged or destroyed by the acts or omissions of the Lessee or by those
of its officers or employees or of other persons on or at the Premises with the Lessee’s consent
and shall pay to the Port Authority the costs and expenses of the Port Authority to repair, replace,
rebuild and paint all or any part of the Airport which may be damaged or destroyed by the acts or
‘omissions of the Lessee or by those of its officers or employees or of other Persons on or at the
Premises with the Lessee’s consent but as to areas outside of the Premises only by the acts or
omissions of the Lessee and its officers or employees, provided, however, the foregoing
obligations of the Lessee shall not apply to the repair of damage to the Premises caused solely by
the Port Authority in the exercise of its rights under paragraph (1) of Section 56 hereof.

(b) Except for the restoration of any excavation, demolition or other damage
to the Premises resulting as part of the Utility Servicing (as defined in Section 17 hereof) to its
original state by the Port Authority as required by Section 17(b) hereof, the Lessee shall,

' throughout the term of this Lease, assume the entire responsibility and shall relieve the Port
Authority from all responsibility for all repair, rebuilding and maintenance whatsoever in the
Premises, whether such repair, rebuilding or maintenarice be ordinary or extraordinary, partial or
entire, inside or outside, foreseen or unforeseen, structural or otherwise, and without limiting the

generality of the foregoing, the Lessee shall:
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(1) Keep at all times in a clean and orderly condition and appearance,
the Premises and all the Lessee’s fixtures, equipment and personal property which are located in
any part of the Premises which is open to or visible by the general public;

(2)  Remove all snow and ice and perform all other activities and
functions necessary or proper to make the Premises available for use by the Lessee;

3) Take good care of the Premises and maintain the same at all times
in good condition except for reasonable wear and tear which does not adversely affect the proper
utilization of the Premises; perform all necessary preventive maintenance, including but not
limited to painting (the exterior of the Premises and areas visible to the general public to be
painted only in colors which have been approved by the Port Authority); and make all repairs
and replacements, and do all rebuilding, inside and outside, ordinary and extraordinary, partial
and entire, foreseen and unforeseen, structural or otherwise, which repairs, rebuilding and
replacements by the Lessee shall be in quality and class not inferior to the original in materials

and workmanship;

4) Provide and maintain all obstruction lights and similar devices on
the Premises and provide and maintain all fire protection and safety equipment and all other
equipment of every kind and nature required by any law, rule, ordinance, resolution or regulation
of the type and nature described in Section 6 hereof entitled “Compliance with Governmental
Requirements” and Section 7 hereof entitled “Rules and Regulations”. The Lessee shall enter
into and keep in effect throughout the term of the Lease a contract or contracts with a central
station alarm company acceptable to the Port Authority to provide continuous and automatic
surveillance of the fire protection system on the Premises. The Lessee shall insure that all fire
alarm signals with respect to the Premises shall also be transmitted to the Airport’s police
emergency alarm board or to such other location on the Airport as the General Manager of the
Airport may direct. The Lessee’s obligations hereunder shall in no way create any obligation
whatsoever on the part of the Port Authority;

(5)  Take such anti-erosion measures and maintain the landscaping at
all times in good condition, including but not limited to periodic replanting, as the Port Authority
may require, and perform and maintain such other landscaping with respect to all portions of the
Premises not paved or built upon as the Port Authority may require;

(6)  Beresponsible for the maintenance and repair of all utility service

lines, including but not limited to, service lines for the supply of water, electric power and
* telephone conduits and lines, sanitary sewers and storm sewers, located upon the Premises or
located adjacent to the Premises and exclusively serving the Premises;

(7 Be responsible for the maintenance and repair of any damage to
the paving or other surface of the Premises caused by any oil,'gasoline, grease, lubricants or
other flammable liquids and substances having a corrosive or detrimental effect thereon;

(8)  Be responsible for all paving, line-stripping, lighting, signage,
storm drains, culverts, cables, supporting structures, cleaning and snow removal in connection
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with existing and future access roadways which are located off of the Premises and serve the
Premises exclusively,

(9)  Be responsible for the opération, maintenance, repair and
replacement of building systems located on the Premises that serve the Flight Wing I Tube, and

(10)  If any of the area shown in stippled double parallel vertical
hatching on Exhibit 1.1 shall be repaved, such pavement and any related or required work shall
be performed so that the taxilanes on such area can accommodate use by Group VI aircraft.

(©) In the event the Lessee fails to commence so to maintain, clean, repair,
replace, rebuild or paint within a period of twenty (20) days after notice from the Port Authority
so to do in the event that the said notice specifies that the required work to be accomplished by
the Lessee includes maintenance and/or repair other than preventive maintenance; or within a
period of one hundred eighty (180) days if the said notice specifies that the work to be
accomplished by the Lessee involves preventive maintenance only, or fails diligently to continue
to completion the repair, replacement, rebuilding or painting of all of the Premises required to be
repaired, replaced, rebuilt or painted by the Lessee under the terms of this Agreement, the Port
Authority may, at its option, and in addition to any other remedies which may be available to it,
repair, replace, rebuild or paint all or any part of the Premises included in the said notice, and the

cost thereof shall be payable by the Lessee upon demand.

(d) Notwithstanding the terms and conditions of Section 5 of this Lease
entitled “Use of Premises”, paragraph (d) of Section 8 of this Lease entitled “Various
Obligations of the Lessee” and this Section, it is hereby agreed and understood, the Lessee shall
have no right nor-obligation to operate, control, maintain, rebuild or repair (i) the traffic signaling
system located on the roadway frontage of the Premises and the roadways located off the
Premises and generally consists of traffic lights and signals and associated wiring and control
panels, or (ii) the variable message sign system located on the roadway frontage of the Premises
and the roadways located off the Premises and generally consists of message signs, lights, wiring
and control panels (which traffic si gnaling system and variable message sign system are
hereinafter collectively called the “Traffic Systems”), provided, however, the Lessee shall pay to
the Port Authority as additional rent all costs and expenses to repair, replace and rebuild all or
any portion of the Traffic Systems which may be damaged ot destroyed by the acts or omissions
of the Lessee or by those of its officers or employees or of other Persons on or at the Premises.
Further, the Port Authority shall not have any obligation hereunder or otherwise to operate,
maintain, control or continue the operation of the Traffic Systems and may at any time and from
time to time discontinue the operation of any or all of the Traffic Systems and/or disable such
Traffic Systems and/or remove them from the Premises and from the roadways located off of the
Premises. The Port Authority shall have the right at its sole discretion to modify, replace and
substitute the Traffic Systems with identical or different systems as the Port Authority shall elect
and to operate and control the Traffic Systems, including without limitation, to determine the
content of and to place messages on the variable message system and to determine the operating

mode of the traffic signaling system.
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(e) If the performance of any of the foregoing repair, maintenance,
replacement, repainting or rebuilding obli gations of the Léssee requires work to be performed
near an active taxiway or taxilane or where safety of operations is involved, the Lessee agrees,
unless otherwise permitted by the Port Authority in writing, that it will, at its own expense, post
guards or take such other appropriate measures as may be directed by the General Manager of
the Airport to insure the safety of the work performed thereat.

Section 11.  Insurance

(a) The Lessee shall, during the term of this Agreement, insure and keep
insured to the extent of 100% of the replacement value thereof, the entire Premises and all other
buildings, structures, iMprovements, installations, facilities and fixtures now or in the future
located on the Premises against all risks of physical loss or damage (including, but not limited to
flood and earthquake risks if commercially available), if available, and if not available, then
against such hazards and risks as may now or in the future be included under the Standard Form
of Fire Insurance Policy of the State of New York and also against damage or loss by windstorm,
cyclone, tornado, hail, explosion, riot, civil commotion, aircraft, vehicles and smoke, under the:
Standard Form of Fire Insurance Policy of New York and the form of extended coverage
endorsement prescribed as of the effective date of the said insurance by the rating organization -
having jurisdiction, and if the Port Authority so requests, also covering contamination hazards
and, if the Premises contains a boiler, then boiler and machinery hazards and risks, in a separate
insurance policy or policies or as an additional coverage endorsement to the aforesaid policies in
the form as may now or in the future be prescribed as of the effective date of said insurance by
the rating organization having jurisdiction and/or the Superintendent of Insurance of the State of
New York and the Lessee shall furthermore provide additional insurance covering any other peril
of loss or damage that the Port Authority at any time during the term of this Agreement covers
by carrier or self-insurance covered by appropriate reserves at other locations at the Airport upon
ninety days’ (90) written notice to the Lessee to such effect. :

(b) The aforesaid insurance coverages and renewals thereof shall insure the
Port Authority, the Lessee and the City of New York, as insureds, as their interests may appear,
and shall provide that the loss, if any, shall be adjusted with and payable to the Port Authority.

(c) In the event the Premises or any part thereof shall be damaged by any
casualty against which insurance is carried pursuant to this Section, the Lessee shall promptly
furnish to the Port Authority such information and data as may be necessary to enable the Port

Authority to adjust the loss.

(d)  The policies or certificates representing insurance covered by this Section
shall, if not already delivered, shall be delivered by the Lessee to the Port Authority prior to the
Iease Commencement Date and each policy or certificate delivered shall bear the endorsement
of or be accompanied by evidence of payment of the prémium thereon, and also shall contain a
valid provision obligating the insurance company to furnish the Port Authority and the City of

‘New York thirty (30) days’ advance notice of the cancellation or termination of the insurance
evidenced by said policy or certificate and that the policy may not be changed or modified in
any way that would affect the Port Authority or the City of New York without giving thirty (30)
days’ written advance notice thereof to the Port Authority and the City of New York. Renewal
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policies or certificates shall be delivered to the Port Authority before the expiration of the
insurance which such policies are to renew.

) Regardless, however, of the Persons whose interests are insured, the
proceeds of all policies covered by this Section shall be applied as provided in Section 12 hereof
entitled “Damage to or Destruction of the Premises”; and the word “insurance” and all other
references to insurance in said Section 12 shall be construed to refer to the insurance which is the
subject matter of this Section, and to refer to such insurance only.

€3] The insurance covered by this Section shall be written by companies
approved by the Port Authority, the Port Authority covenanting and agreeing not to withhold its
approval unreasonably. If at any time any of the insurance policies shall be or become
unsatisfactory to the Port Authority as to form or substance or if any of the carriers issuing such
policies shall be or become unsatisfactory to the Port Authority, the Lessee shall promptly obtain
a new and satisfactory policy in replacement, the Port Authority covenanting and agreeing not to
act unreasonably hereunder. If at any time the Port Authority so requests, a certified copy of
each of said policies shall be made available by the Lessee to the Port Authority for inspection
and reproduction at an office of the Lessee within the Port of New York District.

Section 12. Damage to or Destruction of the Premises

(a)  Removal of Debris. If the Premises or any part thereof, shall be damaged
by fire, the elements, the public enemy or other casualty, the Lessee shall promptly remove all
debris resulting from such damage from the Premises, and to the extent, if any, that the removal
of debris under such circumstances is covered by insurance, the proceeds thereof shall be made
available to and be used by the Lessee for such purpose.

(b)  Minor Damage. If the Premises or any part thereof, shall be damaged by
fire, the elements, the public enemy or other casualty but not rendered untenantable or unusable
for a period of ninety (90) days, the Premises shall be repaired with due diligence in accordance
with the plans and specifications for the Premises as they existed prior to such damage by and at
the expense of the Lessee and if such damage is covered by insurance the proceeds thereof shall
be made available by the Port Authority to and be used by the Lessee for that purpose.

(c)  Major Damage to ot Destruction of the Premises. If the Premises or any
part thereof, shall be destroyed or so damaged by fire, the elements, the public enemy or other -
casualty as to be untenantable or unusable for ninety (90) days, or if within ninety (90) days after
such damage or destruction the Lessee notifies the Port Authority in writing that in its opinion
said Premises as the case shall be, will be untenantable or unusable for ninety (90) days then the
Lessee shall proceed with due diligence to make the necessary repairs or replacements to restore
the Premises in accordance with the plans and specifications for the Premises as the same existed
prior to such damage or destruction; or with the approval in writing of the Port Authority make
such other repairs, replacements or changes as may be desired by the Lessee. If such destruction
or damage was covered by insurance, the proceeds thereof shall be made available by the Port

Authority to and used by the Lessee for such restoration.
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(d)° The obligation of the Lessee to repair or replace shall be limited to the
amount of the insurance proceeds provided the Lessee has carried insurance to the extent and in
accordance with Section 11 hereof entitled “Insurance”. Any excess of the proceeds of insurance
over the costs of the restoration shall be retained by the Port Authority.

(¢)  The parties hereby stipulate that neither the provisions of Section 227 of
the Real Property Law of New York nor those of any other similar statute shall extend or apply
to this Agreement.

Section 13. Indemnity and Liability Insurance

(a) (1)  The Lessee shall indemnify and hold harmless the Port Authority,
its Commissioners, officers, employees and representatives (each of the foregoing being
hereinafter singularly referred to as an “Indemnified Party”), from and against (and shall
reimburse each Indemnified Party for its costs and expenses including legal expenses, whether
those of the Port Authority’s Law Department or otherwise, incurred in connection with the
defense of) all claims and demands of third persons including, but not limited to, claims and
demands for death or personal injuries, or for property damages, arising out of a breach or
default of any term or provision of this Agreement by other than the Port Authority, or out of the
use or occupancy of the Premises by the Lessec or by others with its consent, or out of any other
acts or omissions of the Lessee, its officers, employees, guests, representatives, customers,
contractors, invitees or business visitors on the Premises, or arising out of the acts or omissions
of the Lessee, its officers and employees elsewhere at the Airport (excepting only claims and
demands arising solely from the willful misconduct or the sole negligence of the Port Authority),
including claims and demands of the City of New York from which the Port Authority derives its
rights in the Airport, for indemnification, arising by operation of law or through agreement of the
Port Authority with the said City (excepting claims and demands of the City arising solely with
respect to the Condition Exceptions which the Lessee is not responsible for pursuant to
paragraph (b)(2) of Section 56 hereof and claims and demands of the City arising solely with
respect to those terms and conditions of the Remedial Action Work Plan which the Lessee is not
responsible for complying with pursuant this Lease)(each and every claim or demand for which
the Lessee has agreed to indemnify an Indemnified Party pursuant to this paragraph (a)(1) being
hereinafter called as “Indemnified Claim”). :

(2) ) Except as set forth in subparagraph (2)(2)(i1) of this
Section, the Lessee shall at its own cost and expense defend each and every suit based upon any
Tridemnified Claim (even if such claim ot demand is groundless, false or fraudulent) with counsel
reasonable satisfactory to the Port Authority, and in defending such suit the Lessee shall not,
without obtaining express advance permission from the General Counsel of the Port Authority,
raise any defense involving in any way the jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority, its Commissioners, officers, agents or employees,
the governmental nature of the Port Authority, or the provisions of any statutes respecting suits
against the Port Authority, provided, however, the Port Authority shall have the right at its
election to either (x) participate in such defense or settlement with its own counsel and at its sole
expense except as set forth in subparagraph (a)(2)(ii) of this Section, but the Lessee shall have
the control of the defense, judgment and settlement or (y) upon notice to the Lessee relieve the
Lessee from the obligation to defend any Indemnified Claim and itself defend such Indemnified
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Claim at its sole cost and expense except as set forth in subparagraph (a)(2)(ii) of this Section
and the settlement, judgment and satisfaction thereof shall be paid by the Lessee if the Lessee
has consented to such settlement, judgment or satisfaction, which consent of the Lessee will not

be unreasonably withheld.

(i1) In the event that the defense of an Indemnified Claim
which is to be provided by the Lessee (including without limitation any defense provided by the
- Lessee's insurer, contractor or subcontractor) has not been commenced within a reasonable time
period after receipt by the Lessee of notice of such Indemnified Claim, or if the Lessee, one of its
contractors or subcontractors or its insurer shall not use a counsel that is reasonably satisfactory
to the Port Authority in defending an Indemnified Claim, then upon notice to the Lessee the Port
Authority may defend such Indemnified Claim at the sole cost and expense of the Lessee.

(iii) - The Port Authority and the Lessee will reasonably
cooperate with each other in the defense of any Indemnified Claim.

(iv)  In the event that the Lessee (including any of its insurance
carriers, contractors or subcontractors involved in the defense of an Indemnified Claim) has a
conflict of interest with the Port Authority or an Indemnified Party or a defense by the Lessee
(including without limitation a defense by the Lessee’s insurer, contractor or subcontractor)
adversely affects the interests of the Port Authority or other Indemnified Party, then Lessee shall
provide or cause to be provided separate counsel approved by the Port Authority to defend such

Indemnified Claim,

(b) ) In addition to the obligations set forth in paragraph (a) of this
Section and all other insurance required under this Agreement, the Lessee during the term of this
Agreement in its- own name as insured and also including the Port Authority, the other
Indemnified Parties and the City Insureds as additional insureds including without limitation for
premises-operations and products-completed operations, shall maintain and pay the premiums on
a policy or policies of (i) Commercial General Liability Insurance, and covering bodily injury,
including death, and property damage liability, broadened to include or equivalent separate
policies covering aircraft liability, none of the foregoing to contain care, custody or control
exclusions, and providing for coverage in the limits set forth below, and (ii) Commercial
Automobile Liability Insurance covering owned, non-owned and hired vehicles and
automatically covering newly acquired vehicles in not less than the minimum limit set forth .
below and in lieu of the foregoing requirements pertaining to care, custody or control exclusions
Baggage Legal Liability Insurance providing for coverage in not less than the limit set forth
below. Said policy of Baggage Legal Liability Insurance shall cover and insure against such
hazards and risks as are customarily insured under such a policy, shall cover the operations of the
Lessee under this Lease, shall be effective throughout‘the term of the letting hereunder, and shall
contain an endorsement waiving any rights of subrogation of the insurer against the Port
Authority. In addition, each of the said policy or policies of insurance shall also provide or
contain an endorsement providing that the protections afforded the Lessee thereunder with
respect to any claim or action against the Lessee by a third person shall pertain and apply with
like effect with respect to any claim or action against the Lessee by the Port Authority and any
claim or action against the Port Authority by the Lessee as though the Port Authority were a
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named insured but such endorsement shall not limit, vary, change, or affect the protection

afforded the Port Authority thereunder as an additional insured. In addition, the said policy or
policies of Commercial General Liability Insurance shall also provide or contain a contractual
liability endorsement covering the obligations assumed by the Lessee under paragraph (a) hereof,
Section 1 hereof entitled “Letting”, Section 19 hereof entitled “Assignment and Sublease”,
Section 29 hereof entitled “Removal of Property”, Section 30 hereof entitled “Brokerage”, and
paragraph (d) of Section 62 hereof entitled “Non-Discrimination”.

Minimum Limits
Commercial General Liability
Combined single limit per
occurrence for death, bodily injury
and property damage liability: $100,000,000.00

Commercial Automobile Liability
(covering owned, non-owned and
hired vehicles)
Combined single limit per occurrence
for death, bodily injury and property
damage liability: - $25,000,000.00

Baggage Legal Liability $10,000,000.00

2) The Lessee shall also procure and maintain in effect, or cause to be
procured and maintained in effect, Workers' Compensation Insurance and Employer’s Liability
Insurance in accordance with and as required by law and including coverage for asbestos
exposure.

(3)  Without limiting the provisions hereof, in the event the Lessee
maintains the foregoing insurance in limits greater than aforesaid, the Port Authority shall be
included therein as an additional insured to the full extent of all such insurance in accordance
with the terms and provisions hereof. :

(c)  Notwithstanding the foregoing, it is specifically understood and agreed
that the Port Authority shall have the right upon notice to the Lessee given from time to time and
at any time to require the Lessee to increase any or all of the foregoing limits to commercially
reasonable amounts and the Lessee shall promptly comply therewith and shall promptly submit a
certificate or certificates evidencing the same to the Port Authority.

(d)  As to the insurance required by the provisions of this Section, a certified
copy of each of the policies or a certificate or certificates evidencing the existence thereof, or
binders shall be delivered to the Port Authority prior to the Lease Commencement Date. In the
event any binder is delivered, it shall be replaced within thirty (30) days by a certified copy of
the policy or a certificate. Each such copy or certificate shall contain a valid provision or
endorsement that the policy may not be canceled or terminated without giving thirty (30) days’
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written advance notice thereof to the Port Authority and the City of New York and that the
policy may not be changed or modified in any way that would affect the Port Authority or the
City of New York without giving thirty (30) days’ written advance notice thereof to the Port
Authority and the City of New York. Each such copy or certificate shall contain an additional
endorsement providing that the insurance carrier shall not, without obtaining express advance
permission from the General Counsel of the Port Authority, raise any defense involving in any
way the jurisdiction of the tribunal over the person of the Port Authority, the immunity of the
Port Authority, its Commissioners, officers, agents or employees, the governmental nature of the
Port Authority or the provisions of any statutes respecting suits against the Port Authority.
Renewal policies or certificates shall be delivered to the Port Authority prior to the expiration of
the insurance which the policies are to renew. The aforesaid insurance shall be written by a
company or companies approved by the Port Authority, the Port Authority agreeing not to
withhold its approval unreasonably. If at any time any of the insurance policies shall be or
become unsatisfactory to the Port Authority as to form or substance or if any of the carriers
issuing such policies shall be or become unsatisfactory to the Port Authority, the Lessee shall
promptly obtain a new and satisfactory policy in replacement, the Port Authority covenanting
and agreeing not to act unreasonably hereunder. If the Port Authority at any time so requests, a
certified copy of each of the policies shall be made available by the Lessee to the Port Authority
for inspection and reproduction at an office of the Lessee within the Port of New York District.

Section 14.  Signs

(a) Except with the prior written approval of the Port Authority, the Lessee
shall not erect, maintain or display any signs or advertising at or on the exterior parts of the
Premises or in the Premises so as to be visible from outside the Premises or at or on any other
portion of the Airpprt outside the Premises. Interior and exterior signs affecting public safety
and security shall be in accordance with established Port Authority standards,

(b) Upon the expiration or termination of the letting, the Lessee shall remove,
obliterate or paint out, as the Port Authority may direct, any and all signs and advertising on the
Premises or elsewhere on the Airport and in connection therewith shall restore the portion of the
Premises and the Airport affected by such signs or advertising to the same condition as existing
prior to the installation of such signs and advertising. In the event of a failure on the part of the
Lessee so to remove, obliterate or paint out each and every such sign or advertising and so to
restore the Premises and the Airport, the Port Authority may perform the necessary work and the
Lessee shall pay the cost thereof to the Port Authority on demand. '

Section 15.  Obstruction Lights

The Lessee shall install, maintain and operate at its own expense such obstruction
lights on the Premises as the Federal Aviation Administration may direct or as the General
Manager of the Airport may reasonably direct, and shall energize such lights daily for a period
commencing thirty (30) minutes before sunset and ending thirty (30) minutes after sunrise (as
sunset and sunrise may vary from day to day throughout the year) and for such other period as
may be directed or requested by the control tower of the Airport.
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Section 16.  Additional Rent and Charges

(a) If the Port Authority has paid any sum or has incurred any obligations or
expenses (including without limitation payments to third persons and internal Port Authority
costs and expenses) for which the Lessee has agreed to pay or reimburse the Port Authority
pursuant to the terms ‘and conditions of this Lease or if the Port Authority is required or elects to
pay any sum or Sums or incurs any obligations or expense (including without limitation
payments to third persons and internal Port Authority costs and expenses) by reason of the
failure, neglect or refusal of the Lessee to perform one or more of the conditions, covenants or
agreements contained in this Agreement or as a result of an act or omission of the Lessee
contrary to the said conditions, covenants and agreements, the Lessee agrees to pay the sum or
sums so paid or the expense so incurred, including all interest, costs, damages and penalties, and
the same may be added to any installment of rent thereafter due hereunder, and each and every
-part of the same shall be and become additional rent, recoverable by the Port Authority in the
same manner and with like remedies as if it were originally a part of the rent as set forth in
Section 4 hereof entitled “Rental”.

(b)  For all purposes under this Section and in any suit, action or proceeding of
any kind between the parties hereto, any receipt showing any payment of a sum or sums by the
Port Authority for any work done or material furnished shall be prima facie evidence against the
Lessee that the amount of such payment was necessary and reasonable. Should the Port
Authority elect to use its operating and maintenance staff in performing any work and to charge
the Lessee with the cost of same, any time report of any employee of the Port Authority showing
hours of labor or work allocated to such work, or any stock requisition of the Port Authority
showing the issuance of materials actually used in the performance thereof, shall likewise be
prima facie evidence against the Lessee that the amount of such charge was necessary and

reasonable.

Section 17.  Rights of Entry Reserved

(a) The Port Authority, by its officers, employees, agents, representatives and
contractors shall have the right at all reasonable times to enter upon the Premises for the purpose
of inspecting the same, for observing the performance by the Lessee of its obligations under this
Agreement, and for the doing of any act or thing which the Port Authority may be obligated or
have the right to do under this Agreement or otherwise.

(b)  Without limiting the generality of the foregoing, the Port Authority, by its
officers, employees, agents, representatives, and contractors, and furnishers of utilities and other
services, shall have the right, for its own benefit, for the benefit of the Lessee, or for the benefit
of others than the Lessee at the Airport, to maintain existing and future utility, mechanical,
electrical and other systems and to enter upon the Premises at all reasonable times to make such
repairs, replacements or alterations as may, in the opinion of the Port Authority, be deemed
necessary or advisable and, from time to time, to construct or install over, in or under the '
Premises new systems or parts thereof, and to use the Premises for access to other parts of the
Airport otherwise not conveniently accessible (any such repairs, replacements, alterations,
construction, installation or use for access being herein referred to as a “Utility Servicing’),
provided, however, that in the conduct of such Utility Servicing the Port Authority shall (i) not
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unreasonably interfere with the use and occupancy of the Premises by the Lessee, (ii) provide the
Lesses notice of any Utility Servicing (except in cases of emergency) and (iii) restore or cause
the restoration of any excavation, demolition or other damage to the Premises resulting as part of
the Utility Servicing to its original state. '

() (1)  Further, without limiting the generality of this Section, the Port
Authority, by its officers, employees, agents, representatives and contractors and furnishers of
service shall have the right, for its own benefit, for the benefit of the Lessee, or for the benefit of
others than the Lessee at the Airport to maintain the portions of the Distribution Portion of the
System, the Traffic Systems and the Cogeneration Facility located under or on the Premises and
to enter upon the Premises at all times to make such repairs, replacements or alterations to the
Distribution Portion of the System, the Traffic Systems, the AirTrain and the Cogeneration
Facility as may, in the opinion of the Port Authority, be deemed necessary or desirable and, from
time to time to construct or install over, in or under the Premises additions or extensions to said
Distribution Portion of the System, the Traffic Systems, AirTrain and the Cogeneration Facility;
provided, however, that in the exercise of such rights of access, repair, alteration or new
construction the Port Authority shall not unreasonably interfere with the use and occupancy of
the Premises by the Lessee pursuant to the provisions of this Agreement.

(2)  Neither the Distribution Portion of the System, the AirTrain, the
Traffic Systems or the Cogeneration Facility nor any part of any of the foregoing shall be or be
deemed to be a part of the Premises under the Lease.

(d)  In the event that any property of the Lessee shall obstruct the access of the
Port Authority, its employees, agents or contractors to any of the existing or future utility,
mechanical, electrical and other systems and thus shall interfere with the inspection, maintenance
or repair of any such system, the Lessce shall move such property, as directed by the Port
Authority, in order that access may be had to the system or part thereof for its inspection,
maintenance or repair, and, if the Lessee shall fail to so move such property after direction from
the Port Authority to do so, the Port Authority may move it and the Lessee hereby: agrees to pay
the cost of such moving upon demand. :

(¢)  Nothing in this Section shall or shall be construed to impose upon the Port
Authority any obligations so to construct or maintain or to make repairs, replacements,
alterations or additions, or shall create any liability for any failure so to do. The Lessee is and
- shall be in exclusive control and possession of the Premises and the Port Authority shall not in
any event be liable for any injury or damage to any property or to any Person happening on or
about the Premises nor for any injury or damage to the Premises except as set forth in paragraph
(b) of this Section nor to any property of the Lessee or of any other Person located in or thereon
(other than those occasioned by the affirmative acts of the Port Authority, its employees, agents
~ and representatives). A ‘

® At any time and from time to time during ordinary business hours within
the six (6) months next preceding the expiration of the letting, the Port Authority, for and by its
agents and employees, whether or not accompanied by prospective lessees, occupiers or users of
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the Premises, shall have the right to enter thereon for the purpose of exhibiting and viewing all
parts of the same.

(8) If, during the last month of the letting, the Lessee shall have removed all
or substantially-all its property from the Premises, the Port Authority may, with the prior written
consent of the Lessee, immediately enter and alter, renovate and redecorate the Premises.

(h) Without limiting the generality of this Section, the Port Authority, by its
officers, employees, agents, representatives, contractors and furnishers of services, and the Port
Authority’s lessees, permittees and other Persons which now or in the future are occupants or
users of the Terminal 6 Site with the permission of the Port Authority, by its and their
contractors, employees, agents, representatives and furnishers of services shall have the right, for
the benefit of the Port Authority, or for the benefit of such lessees, permittees and other Persons
or for the benefit of the Lessee to enter upon the Premises at all times to construct such
modifications, additions, installations, equipment, fixtures, structures, improvements and
facilities on the Premises as may in the opinion of the Port Authority be necessary or desirable in
connection with the use, occupancy and or redevelopment of the Terminal 6 Site, including
without limitation modifications, additions, installations, equipment, fixtures, structures,
improvements and facilities to signage, arrivals level roadways and frontages, departures level
roadways and frontages, fire alarm systems and that portion of the New Passenger Terminal
adjoining the Terminal 6 Site as shall be necessary or desirable to permit the free flow and
circulation of the public and other users and occupants of the Terminal 6 Site and their vehicles,
aircraft and other equipment between the Terminal 6 Site and the Premises, between the
Terminal 6 Site and the Terminal § AirTrain Connector and as shall be necessary or desirable to
connect a new passenger terminal on the Terminal 6 Site to the New Passenger Terminal in such
a manner as the two terminals would function as one continuous terminal.

(i) The exercise of any or all of the foregoing rights by the Port Authority or
others shall not be or be construed to be an eviction of the Lessee nor be made the grounds for
any abatement of rental nor any claim or demand for damages, consequeritial or otherwise.

Section 18. Condemnation

(a) Definitions:

The following termé, when used in this Section 18, shall, unless the
context shall require otherwise, have the respective meanings given below:

(1) “Date of the Taking" shall be deemed to be the date on which title
to Premises or a portion thereof shall have vested in any lawful power or authority pursuant to
the provisions of the applicable federal or New York State law. '

2) “Material Part’ with reference to the Premises or with reference to
the Public Landing Area shall mean such portion of the Premises or the Public Landing Area as
when so taken would leave remaining a balance of the Premises, whether due either to the area
so taken or the location of the part so taken in relation to the part not so taken, would not under
economic conditions and after performance by the Lessee of all covenants, agreements, terms
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and provisions contained herein or by law required to be observed or performed by the Lessee,
permit the restoration of the Premises so as to enable the Lessee to operate, maintain and develop
the Premises in accordance with Sections 2 and 5 of this Agreement.

(b) Permanent Taking of All or a Portion of the Premises and the
Public Landing Area

(1)  If ataking covers the entire Premises, then this Agreement shall, as
of the date possession is taken, or as of the effective date of such termination, cease and
determine in the same manner and with the same effect as if the date were the original date of

expiration hereof. :
(2) If less than all of the Premises shall be so taken, this Agreement

and the Term shall continue as to the portion of the Premises not so taken, and the letting as to
the part of the Premises so taken shall, as of the date possession thereof is taken, or as of the
effective date of such termination, cease and determine in the same manner and with the same
effect as if the term of the letting had on that date expired, and the rentals shall be abated as

provided in Section 4 hereof. :

(3)  If the taking covers only a Material Part of the Premises or of the
Public Landing Area, then the Lessee and the Port Authority shall each have an option
exercisable by notice given within ten (10) days after the Date of the Taking to terminate the
letting hereunder with respect to the Premises not taken, as of the Date of the Taking, and such
termination shall be effective as if the Date of the Taking were the original date of expiration
hereof. If the Port Authority exercises this option, it shall purchase from the Lessee the Lessee’s
leasehold interest (excluding any personal property whatsoever) in the Premises not taken for a
consideration equal to the Lessee’s Unamortized Investment, if any, in the Premises not taken. If
the letting of the entire Premises is not terminated, the settlement or abatement of rentals after
the date the body exercising such taking takes possession shall be abated in accordance with
Section 4 hereof entitled “Rental”.

4) If less than the entire Premises is so taken and the letting of the
Premises not taken is not terminated pursuant to paragraph (b)(3) of this Section, the Lessee
(subject to Section 33 hereof entitled “Other Construction by the Lessee and Section 44 hereof
entitled “Force Majeure” and all other applicable terms and provisions of this Lease) shall
proceed diligently to restore any remaining part of the Premises not so taken so that the Premises
shall be a complete, operable, self-contained architectural unit in good condition and repair and
the proceeds of that portion of any award paid in trust to the Port Authority pursuant to Section
23 .3 of the Basic Lease attributable to the improvements on the Premises not so taken shall be
made available by the Port Authority to and be used by the Lessee for that purpose. The Port
Authority shall retain any excess of such award over the costs of the restoration.

(©) Taking of a Temporary Interest in All or Any Part of the
Premises or the Public Landing Area:

(1)  If the temporary use of the whole or any part of the Premises shall
be taken for any public or quasi-public purpose by any Jawful power or authority by the exercise
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of the right of condemnation or eminent domain or by agreement between the Port Authority and
those authorized to exercise such right, (w) the Lessee shall give prompt notice thereof to the
Port Authority, (x) the Term shall not be reduced or affected in any way and (y) the Lessee shall
continue to pay in full all rentals payable by the Lessee hereunder without reduction or
abatement except as set forth in paragraph (c)(2) below.

(2)  If atemporary taking covers all or a Material Part of the Premises
or the Public Landing Area, then the Lessee and the Port Authority shall each have an option,
exercisable by notice given within ten (10) days after the Date of the Taking, to suspend the term
of the letting of such of the Premises as are not so taken during the period of the taking, and, in
that event, the rentals for such portion of the Premises not so taken shall abate for the period of
the suspension in accordance with Section 4 hereof entitled “Rental”. If the Port Authority
exercises this option, it shall purchase from the Lessee the Lessee’s leasehold interest (excluding
any personal property whatsoever) in the Premises not taken for the period of suspension for a
consideration equal to the Lessee’s Unamortized Investment, if any, in such Premises which is to
be amortized over the period of such suspension.

(d) The Lessee shall execute any and all documents that may be reasonably
required in order to facilitate collection by the appropriate party of awards or payments covered

by this Section,
(¢)  To the extent a condemnation claim by the Lessee shall not diminish any

claim, award, compensation or damages of or to the City or of the Port Authority on account of
any condemnation and such condemnation claim is permitted by Section 23 of the Basic Lease,
the Lessee may file a claim in a condemnation proceeding.

Section 19.  Assignment and Sublease

(a) (1)  The Lessee covenants and agrees that it will not sell, convey,
transfer, mortgage, pledge or assign this Agreement or any part thereof, or any rights created
thereby or the letting thereunder or any part thereof without the prior written consent of the Port
Authority provided, however, that this Agreement may be assigned in its entirety (by operation
of law or otherwise) without such consent to any successor in interest of the Lessee which is or is
to be a Scheduled Aircraft Operator (as defined in Section 94 of this Agreement), and into which
the Lessee may merge or with which the Lessee may consolidate, or which may succeed to the
assets of the Lessee or the major portion of its assets related to its air transportation system (any
such successor in interest of the Lessee being hereinafter called a “Qualified Assignee”), if
immediately following the merger, consolidation or succession of assets the Qualified Assignee
has a financial standing at least as good as that of the Lessee immediately preceding the merger,
consolidation or succession of assets (by which is meant that the Qualified Assignee’s tangible
net worth shall be at least as favorable as the tangible net worth of the Lessce immediately
preceding the merger, consolidation or succession of assets).

(2)  Inthe event that this Agreement shall be assigned in its entirety (by
operation of law or otherwise) without the prior written approval of the Port Authority to a
successor in interest of the Lessee which is or is to be a Scheduled Aircraft Operator (as defined
in Section 94 of this Agreement), and into which the Lessee may merge or with which the Lessee
may consolidate, or which may succeed to the assets of the Lessee or the major portion of
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its assets related to its air transportation system the Lessee shall submit to the Port Authority
prior to the tenth ( 10™) day after but not earlier than thirty (30) days prior to such transfer of this’
Agreement all appropriate information and documentation sufficient to allow the Port Authority
to determine whether immediately following the merger, consolidation or succession of assets
such successor in interest of the Lessee has a financial standing at least as good as that of the
Lessee immediately preceding the merger, consolidation or succession of assets (by which is
meant that the successor in interest’s tangible net worth shall be at least as favorable as that of
the Lessee immediately preceding the merger, consolidation or succession of assets).

(b) (1)  The Lessee shall not sublet the Premises or any part thereof,
without the prior written consent of the Port Authority.

. 2) ) “Affiliared Scheduled Aircraft Operator” shall mean a
Person that is a Scheduled Aircraft Operator and if such Scheduled Aircraft Operator is a -
corporation, then to be an “Affiliated Scheduled Aircrafi Operator”, the Lessee shall be the
absolute and unconditional owner of all of the issued and outstanding stock of such corporation
and if such Scheduled Aircraft Operator is not a corporation, then to be an “Affiliated Scheduled
Aircraft Operator”, the Lessee shall be the absolute and unconditional owner of all of the
ownership interests of such Scheduled Aircraft Operator and such Scheduled Aircraft Operator

shall be a wholly owned subsidiary of the Lessee.

(ii)  Notwithstanding any provision of this Lease and in addition
thereto, and without the requirement for any permit, consent to sublease or other use agreement
from the Port Authority, the Port Authority hereby grants its consent to the use of the Premises
by an Affiliated Scheduled Aircraft Operator for the purposes set forth in Section 5 hereof, such
use being without payment of the Port Authority fees for such use, in accordance with the terms
and conditions of the Lease for so long as such Scheduled Aircraft Operator meets all of the
requirements to qualify as an Affiliated Scheduled Aircraft Operator. In the event said Scheduled
Aircraft Operator shall cease to qualify as an Affiliated Scheduled Aircraft Operator, the Lessee
shall immediately so inform the Port Authority and deliver to the Port Authority a copy of the
agreement between the Lessee and the former Affiliated Scheduled Aircraft Operator covering
the use and occupancy of the Premises by such former Affiliated Scheduled Aircraft Operator.
Thereafter a document or documents shall be prepared by the Port Authority and sent to the
Lessee for execution by the Lessee and said former Affiliated Scheduled Aircraft Operator which
document(s) shall be effective as of the date that the Affiliated Scheduled Aircraft Operator no
longer qualifies as an Affiliated Scheduled Aircraft Operator and shall include, among other
things, the right of said former Affiliated Scheduled-Aircraft Operator to continue to use the
Premises on the terms and conditions of the Lease, and the joint and several obligation of the
Lessee and said former Affiliated Scheduled Aircraft Operator to pay to the Port Authority the

then appropriate Port Authority fees therefore.

(iii) It is specifically understood and agreed that any sublease or
other agreement or arrangement (hereinafter called the “Affiliated Scheduled Aircraft Operator
Arrangement”) covering an Affiliated Scheduled Aircraft Operator’s use and/or occupancy of the
Premises shall be for a term expiring no later than the day before the expiration dateof this
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Agreement and shall provide that the portion of the Premises to be used by the Affiliated
Scheduled Aircraft Operator shall be used solely for the purposes set forth in Section 5 hereof.

(iv)  Without limiting any rights or remedies of the Port _
Authority or obligations of an Affiliated Scheduled Aircraft Operator, the Lessee hereby assumes
all risks and responsibilities for each Affiliated Scheduled Aircraft Operator’s operations at the
Airport including without limitation the payment of fees and charges payable by said Affiliated
Scheduled Aircraft Operator to the Port Authority and the Lessee hereby agrees that all acts and
omissions of said Affiliated Scheduled Aircraft Operator at the Airport shall be and be deemed to
be acts and omissions of the Lessee. Without limiting the generality of the foregoing or any
other term or provision of this Agreement, the failure of an Affiliated Scheduled Aircraft
Operator to comply with any agreement, term, covenant or condition of the Lease shall be and be
deemed to be a failure of the Lessee to have complied with such agreement, term, covenant or
condition ard further the Lessee shall indemnify and hold harmless the Port Authority, its
Commissioners, officers, employees and representatives, from and against (and shall reimburse
the Port Authority for the Port Authority’s costs and expenses, whether those of the Port
Authority’s Law Department or otherwise, including legal expenses incurred in connection with
the defense of) all claims and demands of third persons including but not limited to claims and
demands for death or personal injuries, or for property damages, arising out of a breach or
default of any term or provision of this Agreement by each Affiliated Scheduled Aircraft
Operator, or out of the use or occupancy of the Premises by each Affiliated Scheduled Aircraft
Operator or by others with its consent, or out of any other acts or omissions of each Affiliated
Scheduled Aircraft Operator, its officers, employees, guests, representatives, customers,
contractors, invitees or business visitors on the Premises, or arising out of the acts or omissions
of each Affiliated Scheduled Aircraft Operator, its officers and employees elsewhere at the
Airport (excepting only claims and demands arising solely from the willful misconduct or the
sole negligence of the Port Authority), including claims and demands of the City of New York,
from which the Port Authority derives its rights in the Airport, for indemnification, arising by
operation of law or through the Basic Lease. If so directed, the Lessee shall at its own expense
defend any suit based upon any such claim or demand (even if such suit, claim or demand is
groundless, false or fraudulent), and in handling such it shall not, without obtaining express
advance permission from the General Counsel of the Port Authority, raise any defense involving
in any way the jurisdiction of the tribunal over the person of the Port Authority, the immunity of
the Port Authority, its Commissioners, officers, agents or employees, the governmental nature of
the Port Authority or the provision of any statutes respecting suits against the Port Authority.

_ (c) Any sale, assignment, transfer, sublease, mortgage, pledge, hypothecation,
encumbrance or disposition of the Premises or of the rents, revenues or any other income from
the Premises, or this Agreement or any part thereof, or any license or other interest of the Lessee
therein not made in accordance with the provisions of this Agreement shall be null and void ab

initio and of no force or effect.

(d) If without the prior written consent of the Port Authority, the Lessee
assigns, sells, conveys, transfers, mortgages, pledges or sublets in violation of paragraphs (a) or
(b) of this Section or if the Premises are occupied by anybody other than the Lessee, the Port
Authority may collect rent from any assignee, sublessee or anyone who claims a right undert this
Agreement or letting or who occupies the Premises, and the Port Authority shall apply the net
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amount collected to the rental herein reserved; but no such collection shall be deemed a waiver
by the Port Authority of the covenants contained in paragraphs (a) and (b) of this Section or an
acceptance by the Port Authority of any such assignee, sublessee, claimant or occupant as
Lessee, nor a release of the Lessee by the Port Authority from the further performance by the

Lessee of the covenants contained herein.

(e) Any consent granted by the Port Authority to any assignment or subletting

to any sublease pursuant to the provisions hereof shall not be construed or deemed to release,

“relieve or discharge any succeeding assignee, Successor or transferee of the Lessee or any other
Person claiming any right, title or interest in this Agreement from the requirement of obtaining
the prior written consent of the Port Authority in the event it wishes to sell, convey, transfer,
mortgage, pledge, sublet or assign this Agreement or any part thereof, or any rights created
thereby or the letting hereunder or any part thereof, or any rights created thereby without such
prior written consent of the Port Authority. - :

(H) The Lessee shall not use or permit any Person to use the Premises or any
portion thereof for any purpose other than the purposes stated in Section 5 hereof entitled “Use
" of Premises”. Except as provided in this Agreement or otherwise permitted in writing by the
Port Authority, the Lessee shall not permit the Premises to be used or occupied by any Person
other than its own officers, employees, passengers, contractors and representatives.

(g) - The Port Authority shall not assign or otherwise transfer this Lease or any
of its rights hereunder (i) to any private Person without written consent duly executed by the
Lessee; or (ii) to the City of New York, unless the City of New York at the time of such
assignment or transfer assumes the obligations of the Port Authority under this Lease.

Section 20. " Termination by the Port Authority

(a) If any one or more of the following events shall occur (each an “Event of
Default”), that is to say:

(1)  The Lessee shall become insolvent or shall take the benefit of any
present or future insolvency statute, or shall make a general assignment for the benefit of
creditors, or file a voluntary petition in bankruptcy or a petition or answer seeking an
arrangement o its reorganization or the readjustment of its indebtedness under the federal
bankruptcy laws or under any other Jaw or statute of the United States or of any state thereof, or
consent to the appointment of a receiver, trustee, or liquidator of all or substantially all of its

propetty; or

(2) By order or decree of a court the Lessee shall be adjudged
bankrupt or an order shall be made approving a petition filed by any of its creditors or by any of
the stockholders of the Lessee, seeking its reorganization or the readjustment of its indebtedness
under the federal bankruptcy laws or under any law or statute of the United States or any state
thereof, provided that if any such judgment or order or decree is stayed or vacated within sixty
(60) days after the entry thereof, any notice of cancellation shall be and become null, void and of

no effect; or
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(3) By or pursuant to, or under authority of any legislative act,
resolution or rule, or any order or decree. of any court or governmental board, agency or officer
~ having jurisdiction, a receiver, trustee, or liquidator shall take possession or control of all or
substantially all of the property of the Lessee, and such possession or control shall continue in

effect for a period of sixty (60) days; or

@) The Lessee shall voluntarily abandon, desert or vacate the
Premises or discontinue its operations at the Airport, or after exhausting or abandoning any right
of further appeal, the Lessee because of an act or omission of the Lessee, shall be prevented for a
period of sixty (60) days by action of any Governmental Agency other than the Port Authority
having jurisdiction thereof, from conducting its operations at the Airport; or :

(5) Any lien is filed against the Premises because of any act or
omission of the Lessee and shall not be discharged or bonded within ninety (90) days after the
Lessee has received notice thereof; or

(6)  Bxcept as set forth in paragraph (a) of Section 19 hereof and in

© Sections 42 and 43 with respect to Gates and Gate Related Premises, the letting hereunder or the
interest or estate of the Lessee under this Agreement shall be transferred directly by the Lessee or
shall pass to or devolve upon, by operation of law or otherwise, any other Person, firm or

corporation, or

@) A petition under any part of the federal bankruptcy laws or an
action under any present or future insolvency law or statute shall be filed against the Lessee and
shall not be dismissed within ninety (90) days after the filing thereof; or

(8)  Ifeither (i) the Lessee shall, without the prior written approval of
the Port Authority, become a merged (non-surviving) corporation in a merger, a constituent
corporation in a consolidation, or a corporation in dissolution, except as otherwise expressly
permitted in paragraph (a) of Section 19 hereof, or (ii) the Lessee shall, without the prior written
- approval of the Port Authority, become a possessor (surviving) corporation in a merger and
either is not a Scheduled Aircraft Operator after such merger or immediately after the merger the
Lessee’s tangible net worth is not at least as favorable as the Lessee’s tangible net worth was

immediately preceding the merger; or

¢ The Lessee shall fail duly and punctually to pay the rentals or to
make any other payment required hereunder when due to the Port Authority and shall continue in
its failure to pay rentals or to make any other payments required hereunder for a period of twenty
(20) days after receipt of written notice by it from the Port Authority to make such payments; or

(10)  The Lessee shall fail to keep, perform and observe each and every
other promise, covenant and agreement set forth in this Agreement on its part to be kept,
performed, or observed, within thirty (30) days after receipt of notice of default thereunder from
the Port Authority (except where fulfillment of its obligation requires activity over a period of
time, and the Lessee shall have commenced to perform whatever may be required for fulfillment
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within thirty (30) days after receipt of written notice of default by it from the Port Authority and
continues such performance without interruption except for causes beyond its control);

then upon the occurrence of any such event or at any time thereafter during the continuance
thereof, the Port Authority may upon twenty (20) days’ notice (such notice a “Notice of
Termination” terminate the rights of the Lessee hereunder and the letting, such termination to be
effective upon the date specified in such notice. Such right of termination and the exercise
thereof shall be and operate as a conditional limitation.

(b)  The rights of termination described above shall be in addition to any other
rights of termination provided in this Agreement and in addition to any rights and remedies that
the Port Authority would have at law or in equity consequent upon any breach of this Agreement
by the Lessee, and the exercise by the Port Authority of any right of termination shall be without
prejudice to any other such rights and remedies. ‘

(©) No failure by the Port Authority to insist upon the strict performance of
any agreement, term, covenant or condition of the Lease or to exercise any right or remedy
consequent upon a breach or default thereof, and no extension, supplement or amendment of the
Lease during or after a breach thereof, unless expressly stated to be a waiver, and no acceptance
by the Port Authority of rentals, fees, charges or other payments in whole or in part after or
during the continuance of any such breach or default, shall constitute a waiver of any such
breach or default of such agreement, term, covenant or condition. No agreement, term, covenant
or condition of the Lease to be performed or complied with by the Lessee, and no breach or
default thereof, shall be waived, altered or modified except by a written instrument executed by
the Port Authority. No waiver by the Port Authority of any default or breach on the part of the
Lessee in performance of any agreement, term, covenant or condition of this Lease shall affect or
alter the Lease, but each and every agreement, term, covenant and condition thereof shall
continue in full force and effect with respect to any other then existing or subsequent breach or

default thereof.

(d) In the event that the Lessee shall, without the prior written approval of the
Port Authority, become a possessor (surviving) corporation iri a merger and is a Scheduled
Aircraft Operator after such merger, the Lessee shall submit to the Port Authority prior to the
tenth (10" day after, but not earlier than thirty (30) days prior to, such merger all appropriate
information and documentation sufficient to allow the Port Authority to determine whether
immediately following the merger the Lessce has a financial standing at léast as good as the
Lessee's financial standing was immediately preceding the merger (by which is meant that the
Lessee’s tangible net worth immediately after the merger shall be at least as favorable as the
Lessee’s tangible net worth immediately preceding the merger).

Section 21.  Rights of Re-entry

The Port Authority shall, as an additional remedy upon the giving of a notice of
termination as provided in Section 20 hereof entitled “Termination by the Port Authority” or any
other Section hereof, have the right to re-enter the Premises and every part thereof upon the
effective date of termination without further notice of any kind, and may regain and resume
possession either with or without the institution of summary or any other legal proceedings or
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otherwise. Such re-entry, or regaining or resumption of possession, however, shall not in any
manner affect, alter or diminish any of the obligations of the Lessee under this Agreement, and

shall in no event constitute an acceptance of surrender.

Section 22.  Waiver of Redemption

The Lessee hereby waives any and all rights to recover or regain possession of the
Premises and all rights of redemption, granted by or under any present or future law in the event
it is evicted or dispossessed for any cause, or in the event the Port Authority obtains possession

of the Premises in any lawful manner.

Section 23.  Survival of the Obligations of the Lessee

' (a) In the event that the letting shall have been terminated in accordance with
a notice of termination as provided in Section 20 hereof entitled “Termination by the Port
Authority”, or the interest of the Lessee canceled pursuant thereto, or in the event that the Port
Authority has re-entered, regained or resumed possession of the Premises in accordance with the
provisions of Section 21 hereof entitled “Right of Re-entry”, all the obligations of the Lessee
under this Agreement shall survive such termination or cancellation, or re-entry, regaining or
resumption of possession and shall remain in full force and effect for the full term of the letting
under this Agreement, and the amount or amounts of damages or deficiency shall become due
~ and payable to the Port Authority to the same extent, at the same time or times and in the same
manner as if no termination, cancellation, re-entry, regaining or resumption of possession had
taken place. The Port Authority may maintain separate actions each month to recover the
damage or deficiency then due or at its option and at any time may sue to recover the full
deficiency less the proper discount, for the entire unexpired term.

(b)  The amount of damages for rentals for the period of time subsequent to
termination or cancellation (or re-entry, regaining or resumption of possession) shall be the sum

of the following:

(1) On account of the Lessee’s obligation for the First Ground Rental,
the amount of the total of all annual First Ground Rentals less the amount attributable to the
installments of such annual First Ground Rentals payable prior to the effective date of
termination or cancellation, except that the credit to be allowed for the installment thereof
payable on the first day of the month in which the termination or cancellation is effective. shall be
prorated for the part of the month the letting remains in effect on the basis of the actual number

of days in such month, and

(2)  On account of the Lessee’s obligation for the Second Ground
Rental, the amount of the total of all annual Second Ground Rentals less the amount attributable
to the installments of such annual Second Ground Rentals payable prior to the effective date of
termination or cancellation, except that the credit to be allowed for the installment thereof
payable on the first day of the month in which the termination or cancellation is effective shall be
prorated for the part of the month the letting remains in effect on the basis of the actual number

- of days in such month, and
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3) On account of the Lessee’s obligation for the Third Ground Rental,
the amount of the total of all annual Third Ground Rentals less the amount attributable to the
installments of such annual Third Ground Rentals payable prior to the effective date of
termination or cancellation, except that the credit to be allowed for the installment thereof
payable on the first day of the month in which the termination or cancellation is effective shall be
prorated for the part of the month the letting remains in effect on the basis of the actual number

of days in such month, and

4 On account of the Lessee’s obligation for the Fourth Ground
Rental, the amount of the total of all annual Fourth Ground Rentals less the amount attributable
to the installments of such annual Fourth Ground Rentals payable prior to the effective date of
termination or cancellation, except that the credit to be allowed for the installment thereof
payable on the first day of the month in which the termination or cancellation is-effective shall be
prorated for the part of the month the letting remains in effect on the basis of the actual number

of days in such month, and

(5) On account of the Lessee’s obligation for the Fifth Ground Rental,
the amount of the total of all annual Fifth Ground Rentals less the amount attributable to the
installments of such annual Fifth Ground Rentals payable prior to the effective date of
termination or cancellation, except that the credit to be allowed for the installment thereof
payable on the first day of the month in which the termination or cancellation is effective shall be
prorated for the part of the month the letting remains in effect on the basis of the actual number

of days in such month, and

v (6)  On account of the Lessee’s obligation for the Temporary Facility
Ground Rental, the amount of the total of all annual Temporary Facility Ground Rental less the
amount attributable to the installments of such annual Temporary Facility Ground Rentals
payable prior to theeffective date of termination or cancellation, except that the credit to be
allowed for the installmeént thereof payable on the first day of the month in which the termination
or cancellation is effective shall be prorated for the part of the month the letting remains in effect
on the basis of the actual number of days in such month, and

g (7) On account of the Lessee’s obligation for the First Enplanement
Rental, the amount of the total of all monthly First Enplanement Rentals which would have been
paid by the Lessee during the balance of the term as if there had been no termination or
cancellation, or re-entry, regaining, or resumption or possession; and for the purpose of
calculation hereunder from and after the date of such termination, or cancellation the such First
Enplanement Rental shall be the greater of the Minimum First Enplanement Rental for each
Annual Period and the Activity Based First Enplanement Rental, the number of Enplanements to
be used to calculate such Activity Based First Enplanement Rental for each Monthly Period after
the date of such termination or cancellation shall be the total number of Enplanements for the
most recent Monthly Period which occurred prior to the effective date of termination or

cancellation, and

(8)  On account of the Lessee’s obligation for the Second Enplanement
Rental, the amount of the total of all annual Second Enplanement Rentals which would have
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been paid by the Lessee during the balance of the term as if there had been no termination or
cancellation, or re-entry, regaining, or resumption or possession; and for the purpose of
calculation hereunder from and after the date of such termination, or cancellation the amount of
the Second Enplanement Rental shall be calculated for each Annual Period using just the
Minimum Enplanement Rental for such Annual Period, and

O] On account of the Lessee’s obligation for First Additional Rental,
the amount of the total of all monthly First Additional Rental payments payable under Section 4
of this Agreement, less the amount attributable to the installments of such First Additional Rental
payable prior to the effective date of termination or cancellation, except that the credit to be
allowed for the installment thereof payable on the first day of the month in which the termination
or cancellation is effective shall be prorated for the part of the month the letting remains in
effect, on the basis of the actual number of days in such month, and

(10)  On'account of the Lessee’s obligation for Second Additional
Rental, the amount equal to the difference obtained by subtracting the amount of Cost of the
Lessee’s $80 Million Work as of the effective date of termination or cancellation from the
amount of Eighty Million Dollars and No Cents ($80,000,000.00), and

(11)  Onaccount of the Lessee’s obligation for Third Additional Rental,
the amount of the total of all monthly Third Additional Rental payments required under Section
4 of this Agreement, less the amount attributable to the installments of such Third Additional
Rental payable prior to the effective date of termination or cancellation, except that the credit to
be allowed for the installment thereof payable on the fixst day of the month in which the
termination or cancellation is effective shall be prorated for the part of the month the letting
remains in effect, on the basis of the actual number of days in such month, and

(12)  On account of the Lessee’s obligation for Fourth Additional
Rental, the amount of the total of all monthly Fourth Additional Rental payments payable under
Section 4 of this Agreement, less the amount attributable to the installments of such Fourth
Additional Rental payable prior to the effective date of termination or cancellation, except that
the credit to be allowed for the installment thereof payable on the first day of the month in which
the termination or cancellation is effective shall be prorated for the part of the month the letting
remains in effect, on the basis of the actual number of days in such month, and

(13)  On account of the Lessee’s obligation for Fifth Additional Rental,
the amount of the total of all monthly Fifth Additional Rental payments payable under Section 4
of this Agreement, less the amount attributable to the installments of such Fifth Additional
Rental payable prior to the effective date of termination or cancellation, except that the credit to
be allowed for the installment thereof payable on the first day of the month in which the
termination or cancellation is effective shall be prorated for the part of the month the letting
remains in effect, on the basis of the actual number of days in such month, and

(14) On account of the Lessee's obligations to pay the Cost of
Assumable Maintenance and Repair set forthin Section 53 hereof entitled “Assumption of
Maintenance and Repair of the Premises by the Port Authority”, an amount equal to the total sum

1
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of the Capital Cost under said Section 53 hereof less the amount thereof payable prior to the
effective date of termination, and

(15)  On account of the Lessee's obligations to pay the Costs of the
Condition Survey set forth in Section 54 hereof entitled “Joint Periodic Condition Survey”, an
amount equal to the Costs of the Condition Survey under said Section 54 hereof less the amount
thereof payable prior to the effective date of termination, '

(16)  An amount equal to all expenses reasonably incurred by the Port
Authority in connection with regaining possession and restoring and reletting the demised
premises, for legal expenses (including but not limited to the cost to the Port Authority of in-
house legal services), the care and maintenance of the Premises during any period of vacancy,
putting the premises in order including, without limitation, cleaning, decorating and restoring (on
failure of the Lessee to restore), maintenance and brokerage fees and commissions, and

(17)  On account of the Lessee's obligations to pay the )
of the Port Authority’s Cost of the Exit Baseline set forth in Section 56 hereof, an amount
equal to (Ex.2.a.) of the Port Authority’s Cost of the Exit Baseline, less the amount
~ thereof payable prior to the effective date of termination. ‘ '

: (¢)  In addition to and without limiting the foregoing or any other right, claim
or remedy of the Port Authority, legal or equitable, under this Lease or otherwise, in the event
this Lease shall be terminated pursuant to Section 20 hereof entitled “Termination by the Port
Authority” and the Lessee shall not have completed the Redevelopment Work, as defined in
Section 2 hereof, or any portion thereof, on the effective date of termination or cancellation, the
Lessee shall and hereby agrees to pay to the Port Authority any and all amounts, costs and
expenses, of any type whatsoever, paid or incurred by the Port Authority by reason of the failure
~ of the Lessee to complete the Redevelopment Work, or any portion thereof, including without
limitation all interest, completion and other costs, damages, direct, indirect and consequential,

losses and penalties less the amount of (Ex.2.a.) _
and all of the same shall survive the termination or

cancellation of this Agreement and shall be deemed treated as survived damages hereunder in
addition to those set forth in paragraphs (a), (b) and (d) of this Section.

, (d)  Notwithstanding anything to the contrary herein contained but subject to
the terms and conditions of paragraph (u) of Section 56 hereof, all of the obligations of the
Lessee under this Lease with respect to Environmental Damages and Environmental
Requirements shall survive the expiration or termination of this Agreement.

Section 24.  Reletting by the Port Authority

The Port Authority upon termination or cancellation pursuant to Section 20 hereof
entitled “Termination by the Port Authority”, or upon any re-entry, regaining or resumption of
possession pursuant to Section 21 hereof entitled “Right of Re-entry”, may occupy the Premises
or may relet the Premises, and shall have the right to permit any Persons, firm or corporation to
enter upon the Premises and use the same. Such reletting may be of part only of the Premises or
a part thereof together with other space, and for a period of time the same as or different from the
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balance of the term hereunder remaining, and on terms and conditions the same as or different
from those set forth in this Agreement. The Port Authority shall also, upon termination or
cancellation pursuant to the said Section 20, or upon its re-entry, regaining or resumption of
possession pursuant to the said Section 21, have the right to repair or to make structural or other
changes in the Premises, including changes which alter the character of the Premises and the
suitability thereof for the purpose of the Lessee under this Agreement, without affecting, altering
or diminishing the obligations of the Lessee hereunder. In the event either of any reletting or of
any actual use and occupancy by the Port Authority (the mere right of the Port Authority to use
and occupy not being sufficient however) there shall be credited to the account of the Lessee
against its survived obligations hereunder any net amount remaining after deducting from the
amount actually received from any lessee, licensee, permittee or other occupier in connection
with the use of the said Premises or portion thereof during the balance of the letting as the same
is originally stated in this Agreement, or from the market value of the occupancy of such portion
of the Premises as the Port Authority may during such. period actually use and occupy, all
expenses, costs and disbursements incurred or paid by the Port Authority in connection
therewith. No such reletting shall be or be construed to be an acceptance of a surrender.

Section 25. Remedies to be Non-Exclusive

All remedies provided in this Agreement shall be deemed cumulative and
additional and not in‘lieu of or exclusive of each other or of any other remedy available to the
Port Authority or to the Lessee at law or in equity, and the exercise of any remedy, or the
existence herein of other remedies or indemnities shall not prevent the exercise of any other

remedy.
Section 26.  Surrender

The Lessee covenants and agrees (0 yield and deliver peaceably to the Port
Authority possession of the Premises on the date of cessation of the letting, whether such
cessation be by termination, expiration or otherwise, promptly and in good condition excepting
reasonable wear and tear which does not adversely affect the proper utilization of the Premises,
and all of the Premises shall be free and clear of all liens, encumbrances, and security interests
and of any rights of any sublessees or other occupants of the Premises, provided, however, the
foregoing provisions with respect to reasonable wear and tear shall not apply to the
environmental condition of the Premises and the obligations of the Lessee with respect to the
environmental condition of the Premises shall be as set forth in Section 56 hereof.

Section 27.  Acceptance of Surrender of Lease

No agreement of surrender or to accept a surrender shall be valid unless and until
~ the same shall have been reduced to writing and signed by the duly authorized representatives of
the Port Authority and of the Lessee. Except as expressly provided in this Section, neither the
doing of, nor any omission so to do, any act or thing, by any of the officers, agents or employees

of the Port Authority, shall be deemed an acceptance of a surrender of the letting or of this

Agreement,
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Section 28.  Basic Lease

(a) The Lessee acknowledges that it has received a copy, and is familiar with
the contents, of the Basic Lease. The rights of the Port Authority in the Premises are those
granted to it by the Basic Lease, and no greater rights are granted or intended to be granted to the
Lessee than the Port Authority has power thereunder to grant.

_ (b)  In accordance with the provisions of the Basic Lease, the Port Authority
and the Lessee hereby agree as follows: ‘

(1)  This Lease is subject and subordinate to the Basic Lease and to any
interest superior to that of the Port Authority;

2) The Lessee shall not pay rent or other sums under this Agreement
for more than one (1) month in advance (excluding security and other deposits required under
this Agreement); '

3) With respect to this Lease, the Lessee on the termination of the
Basic Lease will, at the option of The City of New York, attorn to, or enter into a direct lease on
identical terms with, the City;

(4)  The Lessee shall indemnify the City, as a third party beneficiary,
with respect to all matters described in Section 31 of the Basic Lease;

(5) The Lessee shall not use the Premises hereunder or any other
portion of the Airport for any use other than as permitted under the Basic Lease;

(6)  The Lessee shall use, operate and maintain the Premises hereunder
in a manner consistent with the Port Authority’s obligations under Section 28 of the Basic Lease;

(7)  The failure of the Lessee to comply with the foregoing provisions
shall be an event of default under this Lease, which, after the giving of reasonable notice, shall
provide the Port Authority with the right to terminate this Lease and exercise any other rights
that the Port Authority may have as the landlord hereunder; and

(8)  The City shall be named as an additional insured or loss payee, as’
applicable, under each policy of insurance procured by the Lessee pursuant to this Lease.

. (©) The rights and obligations of the Lessee with respect to continuance of this
Agreement upon the expiration or termination of the Basic Lease shall be as set forth in
paragraph (b)(3) of this Section and the Lessee shall not enter into any recognition or
nondisturbance agreement with the City with respect to the continuance of this Lease after the
termination or expiration thereof or into any other agreement covering the Lessee’s use and
occupancy of the Premises hereunder without the prior written consent of the Port Authority.

(d) (1) Notwithstanding the provisions of paragraph (b)(4) of this Section,
it is hereby agreed that the Port Authority shall indemnify the Lessee from and against all claims
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and demands of the City arising solely out of the contractual obligation of the Lessee set forth in
paragraph (b)(4) of this Section to the extent such claims and demands do not relate to (w) the
Lessee’s use or occupancy of the Demised Premises (as defined in the Basic Lease), or (x) the
Lessee's exercise of rights or privileges at the Demised Premises pursuant to a license, lease,
permit or other agreement (y) to the Lessee’s ownership of any property at the Demised Premises
or (z) to any act, omission, inaction or neglect of the Lessee, except, however, the foregoing
clauses (w), (x), (y) and (z) shall not include any claim or demand of the City arising out of any
of the Condition Exceptions for which the Lessee is not responsible for pursuant to paragraph
(b)(2) of Section 56 hereof and claims and demands arising solely with respect to those terms
and conditions of the Remedial Action Work Plan which the Lessee is not responsible for
complying with pursuant to this Lease), (each claim and demand of the City for which the Port
Authority has agreed to indemnify the Lessee pursuant to this paragraph (d)(i) is hereinafter
referred to as an “Unrelated Claim”). '

(i)  The Lessee shall give prompt notice to the Port Authority of the
assertion of any Unrelated Claim, or the commencement of any action or proceeding relating to
-an Unrelated Claim, specifying with reasonable particularity the damages, loss, liability, or
expense for which the Lessee seeks indemnification, and the basis for the indemnity, and shall
thereafter promptly give the Port Authority all such information with respect thereto as the Port
Authority may request. The Lessee and its officers, directors, employees and representatives
shall fully cooperate in the defense of any action or proceeding based upon any Unrelated Claim.
The Port Authority shall have the right to select the counsel, or to utilize counsel for its insurer,
in connection with the defense of any such action or proceeding, and shall have the right to settle
or compromise any such Unrelated Claim without the consent of the Lessee, provided that such
settlement or compromise does not require payment from the Lessee and will result in a full
release of the Lessee from any further liability with respect to such Unrelated Claim. The Lessee
shall have the right to settle or compromise any Unrelated Claim only with the consent of the
Port Authority. A failure by the Lessee to give the Port Authority notice of an Unrelated Claim
shall relieve the Port Authority from its obligations under this paragraph (d) to the extent the
defense of such claim is prejudiced by the Lessee’s failure to give prompt notice thereof.

Sectiqn 29. Removal of Property

(a)  Except as set forth in Sections 52 and 61 hereof, all personal property

~ (including trade fixtures) removable without material damage to the Premises installed by the
Lessee in or on the Premises and which is not owned by the City of New York or the Port
Authority pursuant to paragraph (k) of Section 2 hereof or otherwise shall be deemed to be and
remain the property of the Lessee (which personal property of the Lessee is hereinafter called the

“Lessee's Personal Property”).

(b) All of the Lessee's Personal Property, provided that the Lessee shall install
suitable replacements therefor if such property is necessary to operate the Premises in
accordance with the terms and provisions hereof, may at the Lessee’s option be removed by the
Lessee from the Premises at any time during the term of the letting hereunder. Furthermore,
notwithstanding the previous sentence, all of the Lessee’s Personal Property shall, unless
otherwise agreed in writing by the parties hereto, be removed by the Lessee on or before the
expiration or other termination of the term of the letting hereunder. Any of the Lessee’s Personal
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‘Property, except for Tanks (as defined in Section 61 hereof entitled “Storage Tanks”), remaining
on the Premises thereafter shall be deemed abandoned by the Lessee. Without limiting any other
term or provision of this Agreement, the Lessee shall indemnify and hold harmless the Port
Authority, its Commissioners, officers, agents, employees and contractors from all claims of
third persons arising out of the Port Authority’s removal and disposition of property so
abandoned by the Lessee, including claims for conversion, claims for loss of or damage to the
Lessee's Personal Property, claims for injury to Persons (including death), and claims for any
other damages, consequential or otherwise. '

(c)  The Lessee shall not remove from the Premises any property of the City of
New York or of the Port Authority without the prior written approval of the Port Authority.

Section 30.  Brokerage

Each party represents and warrants to the other that no real estate broker has been
concerned on its behalf in the negotiation of this Agreement and that there is no real estate
broker who is or may be entitled to be paid a commission in connection therewith, Each party
shall irdemnify and save harmless the other party of and from any claim for commission or
brokerage made by any and all Persons whatsoever for services to or on behalf of the
indemnifying party in connection with the negotiation and execution of this Agreement.

Section 31.  Limitation of Rights and Privileges Granted

(a)  No greater rights or privileges with respect to the use of the Premises or
any part thereof are granted or intended to be granted to the Lessee by this Agreement, or by any
“provision thereof, than the rights and privileges expressly and specifically granted hereby.

(b) The Premises are let to the Lessee and the Lessee takes the same subject to
all the following; (i) easéments, restrictions, reservations, covenants and agreements, if any, to
which the Premises are subject, rights of the public in and to any public street, (ii) rights, if any,
of any enterprise, public or private which is engaged in furnishing heating, lighting, power,
telegraph, telephone, steam, or transportation services and of the City and State of New York and
(iii) permits, licenses, regulations and restrictions, if any, of the United States, the City of New
York or State of New York or other Governmental Authority.

Section 32. ) Notices

Except where expressly required or permitted herein to be oral, all notices,

directions, requests, consents and approvals required to be given to or by either party shall be in
writing, and all such notices and requests shall be personally delivered to the duly designated

officer or representative of such party or delivered to the office of such officer or representative
during regular business hours, or forwarded to him or to the party at such address by certified or
registered mail. The Lessee shall from time to time designate in writing an office within the Port
of New York District and an officer or representative whose regular place of business is at such
office upon whom notices and requests may be served. Until further notice, the Port Authority
hereby designates its Executive Director, and the Lessee designates its Vice President of
Corporate Real Estate, as their officers upon whom notices and requests may be served, and the
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Port Authority designates its office at 225 Park Avenue South, New York, New York 10003, and
the Lessee designates its office at 118-29 Queens Boulevard, Forest Hills, New York 11375 as
their respective offices where notices and requests may be served. If mailed, the notices herein
required to be served shall be deemed effective and served as of the date of the certified or
registered mailing thereof. The Port Authority may for informational purposes only send a copy
by regular first class mail of all such notices and requests to the Lessee’s General Counsel at the
following address: 118-29 Queens Blvd., Forest Hills, New York 11375. Failure on the part of
the Port Authority to send the informational copy shall not however be or be deemed to be a
breach of this Agreement or impair or affect the validity of the notice or request actually given.

Section 33.  Qther Construction by the Lessee

(a) Except as expressly provided in Section 2 hereof, the Lessee shall not
erect any structures, make any improvements or do any other construction work on the Premises
or alter, modify, or make additions or improvements to any structure now existing or built at any
time during the letting, or install any fixture (other than trade fixtures, removable without
material damage to the freehold, any such damage to be immediately repaired by the Lessee)
without the prior written approval of the Port Authority. In the event any construction,
improvement, alteration, modification or addition, is made without such prior written approval of
the Port Authority, then upon reasonable notice so to do, the Lessee will remove the same, or at
the option of the Port Authority cause the same to be changed to the satisfaction of the Port
Authority. In case of any failure on the part of the Lessee to comply with such notice, the Port
Authority may effect the removal or change and the Lessee shall pay the cost thereof to the Port
Authority. In addition all the Construction Work shall be performed in accordance with the
terms and conditions of Section 2 hereof.

(b) Without limiting the generality of the foregoing paragraph the Lessee

_acknowledges and agrees that the notes and their associated reference lines set forth in the
Exhibits to the Lease shall not constitute or be deemed to constitute or imply that approval of the
Port Authority will be granted to any proposed construction by the Lessee nor shall the same
grant or be deemed to grant any right or permission to the Lessee now or in the future to erect
any structures, make any improvements or do any other construction work in the Premises,
including but not limited to paving, or to alter, modify or make additions, improvements or
repairs to or replacements of, any structure now existing or built at any time during the letting or
" install any fixtures on the Premises, including but not limited to paving, and that the provisions
of the foregoing paragraph of this Section shall be read and construed as if there were no notes
on the Exhibits and their associated reference lines, which were placed on such Exhibits solely
and exclusively for the benefit of the Port Authority. '

(c) -Notwithstanding the obligation of maintenance imposed upon the Lessee
by the provisions of Section 10 hereof, the Lessee shall not make any repairs or replacements
(except emergency repairs or replacements) unless and until it has first obtained an approved
Port Authority alteration application for such repairs or replacements which shall then be
performed in full accordance with the terms of said alteration application.
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" Section 34.  Place of Payments

All payments required of the Lessee by this Agreement shall be sent to the following address:

THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

P.0. BOX 95000-1517
PHILADELPHIA, PENNSYLVANIA 19195-1517

or via the following wire transfer instructions:
' Bank: Commerce Bank
Bank ABA Number: 026013673
Account Number: 5950011618

or to such other address, office or location as may hereafter be substituted therefor by the Port
Authority, from time to time, by notice to the Lessee.

Section 35. Construction and Application of Terms

(a) The Section and paragraph headings, if any, in this Agreement, are
inserted only as a matter of convenience and for reference and in no way define, limit or describe
the scope or intent of any provision hereof. '

(b)  Unless otherwise expressly specified, the terms, provisions and obligations
contained in the Exhibits and Schedules attached hereto (whether such terms, provisions and
obligations are therein set out in full or as amendments of, or supplements to provisions
elsewhere in the Agreement stated) shall have the same force and effect as if herein set forth in

full.

(©) If any clause, provision or section of this Agreement shall be ruled invalid
by any court of competent jurisdiction, the invalidity of such clause, provision or section shall
not affect any of the remaining provisions hereof.

: (d)  The fact that certain of the terms and provisions hereunder are expressly
stated to survive the expiration or termination of the letting hereunder does not mean nor shall be
" construed to mean that those provisions hereunder which are not expressly stated to survive shall
terminate or expire on the expiration or termination of the letting hereunder and do not survive

.such termination or expiration.

()  The parties agree that any rule of construction to the effect that any

ambiguities are to be resolved against the drafting party shall not be applicable to the
interpretations of this Agreement or any amendments, addenda or supplements hereto or any

Exhibits or Schedules hereto.

Section 36. Non-liability of Individuals

- No Commissioner, director, officer, agent or employee of either party shall be
charged personally or held contractually liable by or to the other party under any term or
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provision of this Agreement or of any supplemcm, modification or amendment to this Agreement
or because of any breach thereof, or because of its or their execution or attempted execution.

Sectkion 37. Abatement

If the Port Authority shall, for safety or other reasons, prohibit the use of the
Public Landing Area at the Airport or of any substantial part thereof for foreign or domestic
scheduled air transport operations for a period covering more than sixty (60) consecutive days
and the Lessee shall thereby be prevented from conducting those operations at the Airport
enumerated in Section 5 hereof entitled “Use of Premises”, then upon the occurrence of such
event, the Lessee at its option shall be entitled to abatement of rental during such period of
prohibition and prevention. In the event that the Lessee shall exercise such option the Lessee
shall be deemed to have released and discharged the Port Authority of and from all claims and
rights which the Lessee may have hereunder atising out of or consequent upon such closing and
the subsequent interrupted use of such Public Landing Area or part thereof during the period of

prohibition.

Section 38.  Services to the Lessee

_ Except as provided in this Section 38, the Port Authority shall not be obligated to
perform or furnish any services or utilities whatsoever in connection with this Lease or the use

“and occupancy of the Premises.

(a) The Port Authority shall sell, furnish and supply to the Lessee for use on
the Premises and the Lessee agrees to take from the Port Authority and pay for electricity of the
same voltage, phase and cycle as supplied to the Premises by the public utility in the vicinity, but
Jimited however, to serve a ntaximum of 10,400 KV A installed transformer capacity, at the same
charge which would be made by such public utility for the same quantity under the same
‘conditions and in the same service classification but in no event less than an amount that would
reimburse the Port Authority for its cost of obtaining and supplying electricity to the Lessee
hereunder; charges shall be payable by the Lessee when billed and the quantity of electricity
consumed shall be measured by the meter or meters installed for the purpose; provided,
however, that if for any reason any meter or meters fail to record the consumption of electricity,
the consumption during the period such meter or meters are out of service will be considered to
be the same as the consumption for a like period either immediately before or after the
interruption as elected by the Port Authority. The Port Authority shall not discontinue the supply
* of electricity except upon fifteen (15) days’ notice to the Lessee and unless a supply of electricity
of the same voltage, phase and cycle (subject to the K VA limitation aforesaid) shall be available
from another supplier and upon any such discontinuance the Lessee shall be at liberty to contract
or otherwise arrange for the supply of such current after the expiration of said fifteen (15) days
from any other Person, firm or corporation. The Port Authority shall install and maintain the

appropriate meters.

(b)  The Port Authority agrees to sell, furnish and supply to the Lessee for use
on the Premises cold water (of the character furnished by the City of New York) in reasonable
quantities through existing pipes, mains and fittings and the Lessee agrees to take such water -
from the Port Authority and to pay the Port Authority therefor an amount equal to that which
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would be charged by the municipality or other supplier of the same (whether or not representing
a charge for water or other services measured by water consumption) for the same quantity, used
under the same conditions and in the same service classification plus the cost to the Port
Authority of supplying such water which shall not be less than ten percent (10%) nor in excess of
fifty percent (50%) of the amount charged. The charge therefor shall be payable by the Lessee
when billed and the quantity of water consumed shall be measured by the meter or meters
installed for the purpose; provided, however, that if for any reason, any meter or meters fail to
record the consumption of water, the consumption during the period such meter or meters are out
of service will be considered to be the same as the consumption for a like period immediately
before or after the interruption, as elected by the Port Authority. The Port Authority shall install
and maintain the appropriate meters. In the event meters are not installed to measure the
consumption of water under high pressure, the quantity of such water used by the Lessee will be
based upon equitable estimates of consumption, which estimates shall be deemed binding on the

Lessee.

(c) The Lessee shall pay to the Port Authority such of the existing and future
charges for sewerage services furnished by the City of New York as are presently or may
hereafter be imposed or assessed against the Port Authority in respect of the Premises or its use
and occupancy thereof. In the event that the City or the State of New York is now furnishing
services with or without charge therefor, which are beneficial to the Lessee in its use and
occupancy of the Premises, and shall hereafter impose charges or increase existing charges for
such services, the Lessee agrees to pay to the Port Authority such of the charges or the increase
in charges as may be imposed or assessed against the Port Authority in respect to the Premises or

its use and occupancy thereof.

(d) - Inthe event the Port Authority shall provide extermination service for the
enclosed areas of the Premises, the Lessee agrees to utilize the same and to pay its pro rata share
of the reasonable cost thereof upon demand. This paragraph does not impose any obligation on
the Port Authority to furnish such service. '

(e) The Port Authority shall be under no obligation to supply services if and

" to the extent and during any period that the supplying of any such service or the use of any
component necessary therefor shall be prohibited or rationed by any federal, state or municipal
law, rule, regulation, requirement, order or direction and if the Port Authority deems it in the
public interest to comply therewith, even though such law, rule, regulation, requirement, order or
direction may not be mandatory on the Port Authority as a public agency. :

® No failure, delay or interruption in supplying agreed services (whether or
not a separate charge is made therefor) shall be or be construed to be an eviction of the Lessee or
grounds for any diminution or abatement of rental, or (unless resulting from the negligence or
wilful failure of the Port Authority) shall be grounds for any claim by the Lessee for damages,
consequential or otherwise. '

Section 39. Hot Water and Chilled Water Requirements

(@ (1) . The Port Authority has entered into agreerhents consisting of an
Energy Purchase Agreement, dated as of April 28, 1993, a Construction and Operations
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Agreement, dated as of April 28, 1993, and an Agreement of Lease, dated as of April 28, 1993,
(all of the foregoing Agreements hereinafter as the same may be supplemented, amended and
extended from time to time collectively and individually called the “Cogeneration Agreement”)
with KIAC Partners, a New York general partnership (hereinafter called “KIAC"), for the
construction, installation and operation of a cogeneration facility at the Airport which includes
portions of the central heating and refrigeration facility previously operated by the Port Authority
at the Airport and which cogeneration facility produces electricity, hot water (hereinafter called
“Hot Water”) and chilled water (hereinafter called “Chilled Water”) and which cogeneration
facility is hereinafter called the “Cogeneration Facility”. The Cogeneration Facility shall
include a thermal distribution system (the “TDS") including distribution lines extending to the
Premises as provided in paragraph (f) below.

2) The Lessee acknowledges that it has received a copy of the
Cogeneration Agreement and agrees that the supply by KIAC of Hot Water and Chilled Water to
the Premises is subject to all of the terms and provisions of the Cogeneration Agreement. The
Lessee agrees that the Port Authority may grant waivers, consents and approvals to KIAC from
time to time and the Port Authority and KIAC may, except to the extent provided in paragraph (i)
below, supplement, ainend or extend the Cogeneration Agreement from time to time and that the .
Lessee shall be subject to any such waivers, consents and approvals and supplements,
amendments, and extensions as part of the Cogeneration Agreement. Copies of any such
supplements, amendments and extensions will be made available to the Lessee upon request by

the Lessee therefor.

(b) (1) The Cogeneration Agreement provides, among other things, that
the Port Authority will purchase from KIAC for resale to the Lessee, and the Lessee hereby
agrees that it will accept and purchase from the Port Authority subject to all of the terms and
conditions of the Cogeneration Agreement, for use on the Premises, to the extent the same is
delivered by KIAC to the Port Authority and by the Port Authority to the Lessee, all of the
Lessee's requirements at the Premises for Hot Water and Chilled Water (excluding requirements
exclusively for aircraft and loading bridges leading to aircraft); and the Lessee.hereby agrees to
pay the Port Authority therefor as follows:

(i) - The Lessee acknowledges and agrees that the charge to the
Lessee by the Port Authority for the Lessee’s consumption of Hot Water and Chilled Water at
the Premises and Chilled Water makeup water and chemical treatment of makeup water (due to
system leakage at the Premises or otherwise) shall be the sum of (A) the amount payable by the
Port Authority to KIAC therefor pursuant to the Cogeneration Agreement, plus (B) Five Percent
(5%) of the foregoing and plus (C) all applicable taxes.

(i)  The Lessee acknowledges that pursuant to the
Cogeneration Agreement KIAC will furnish the Port Authority with measurements of the
Lessee’s consumption of (A) Hot Water based upon energy drawn by the Lessee from KIAC's
Hot Water distribution lines, (B) Chilled Water based upon the energy absorbed from the Lessee
by KIAC’s Chilled Water distribution lines and (C) Chilled Water makeup water and chemical
treatment of makeup water consumed on the Premises, and the Lessee agrees that the provisions
of the Cogeneration Agreement with respect to the accuracy of such measurements, the
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determination of such measurements in the event of inaccurate registration by metering devices,
and the use of estimates in the event of the failure of such metering devices shall all be '
applicable to the Lessee under this Agreement as though set forth in full herein.

(iiiy  The Lessee acknowledges that the Cogeneration Agreement
provides that KIAC shall provide estimated bills to the Port Authority for consumption of Hot
Water and Chilled Water on a monthly basis on or about the tenth (10™) day of the month for
each calendar month. KIAC is then to render a final bill with respect to each estimated bill
approximately ten (10) days after the conclusion of the said month together with the estimated
bill for the then current month. '

(iv)  Notwithstanding such arrangement between KIAC and the
~ Port Authority, the Port Authority shall, with respect to each calendar year or fraction thereof,
establish estimated unit rates, subject to change from time to time by the Port Authority, for the
consumption on the Premises of Hot Water and Chilled Water and shall render an estimated bill
to the Lessee for the consumption at the Premises at such estimated rates monthly on the last day
of the calendar month following each full or partial calendar month during the term hereof which

bill shall be payable on receipt.

) As soon as practicable after the expiration of each calendar
year, the Port Authority shall determine the amounts payable by the Lessee in accordance with
the provisions of subparagraphs (i), (ii) and (iii) of this paragraph (b)(1). A corrected billing
based upon such determination shall thereupon be rendered by the Port Authority to the Lessee
and if any monies are due to the Port Authority they shall be promptly paid by the Lessee and if
any monies are due to the Lessee they shall be credited to it. In the event the term of this
Agreement expires or is sooner terminated on a date other than the last day of a calendar year,
the Port Authority shall have no obligation to immediately make the computations as
hereinabove provided which would determine the amounts payable by the Lessee in accordance
with subparagraphs (i), (ii) and (iii) of this paragraph (b)(1) for the period during said year when
this Agreement was in effect. In the event this Agreement expites on a day other than the last
day of a calendar month and the actual consumption of and charges to the Lessee for such
portion of the calendar month are not available, the charge to the Lessee shall be equitably
prorated. Said computations shall be made subsequent to the end of the calendar year as
hereinabove provided, and if any monies are due to the Port Authority they shall be paid by the
Lessee and if any monies are due to the Lessee they shall be paid to it by the Port Authority less
such amounts, if any, then due and owing to the Port Authority from the Lessee.

(vi)  The Port Authority shall render a bill to the Lessee from

time to time for the Lessee’s Chilled Water distribution gallonage which shall be payable upon
receipt. The charge therefor shall be based on KIAC's charge to the Port Authority for makeup
water and chemical treatment of makeup water and shall be determined in accordance with

subparagraphs (i) and (ii) of this paragraph (b)(1).

: (vii) In the event that the Lessee disputes any item of an
estimated or final bill, the Lessee shall promptly pay the bill in full and the Port Authority shall
make any necessary adjustments only after resolution of such dispute. :
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(2)  The Lessee agrees that in order that KIAC or any successor. thereto
may maintain the status of the Cogeneration Facility as a “qualifying cogeneration facility™
under applicable Federal laws, rules and regulations (“QF Status”) including the Public Utility
Regulatory Policies Act of 1978 as the same may be amended and any successor statute thereto,
the Lessee shall, at all times it is operating at the Premises for the purposes permitted in this
Agreement, purchase from the Port Autharity and use on an annual basis a minimum amount of
thermal energy contained in Hot Water and Chilled Water produced by use of steam from the
Cogeneration Facility equivalent to the lesser of (1) an amount that, together with all thermal
energy contained in Hot Water and Chilled Water purchased and used by the Port Authority and
all other lessees of premises in the Central Terminal Area, is sufficient to maintain the QF Status
of the Cogeneration Facility and (2) the product of (x) 167,379 mm BTUs of thermal energy,
which is one-third of the use of thermal energy contained in Hot Water and Chilled Water in the
Central Terminal Area of the Port Authority and the lessees of premises in the Central Terminal
Area in the year ending December 31, 1989, and (y) a fraction, the numerator of which is the
amount of the use of thermal energy contained in Hot Water and Chilled Water at the Premises
in the most recent complete calendar year preceding the applicable date of determination and the
denominator of which is the amount of all use in the Central Terminal Area of thermal energy
contained in Hot Water and Chilled Water in such calendar year.

(3)  Itis agreed that during or subsequent to the expiration of this
Agreement no charge to or payment by the Lessee with respect to Hot Water, Chilled Water or
Chilled Water distribution gallonage shall be included in, affect, or change in any way the
calculation and determination of Port Authority costs or charges under any other agreement
between the Lessee and the Port Authority at the Airport and any such Port Authority cost or
charge shall be calculated and determined as if no charge to or payment by the Lessee with
respect to Hot Water, Chilled Water or Chilled Water distribution gallonage had been incurred.

(c) THELESSEE HEREBY WAIVES AND RELINQUISHES for itself, its
successors and assigns any right it may have, and further agrees that it, its successors and assigns
shall have no right, to manufacture or produce, to cause to be manufactured or produced, or to
purchase or receive from any third party, Hot Water or Chilled Water for use on the Premises or
to use any other manner of air cooling or air heating at the Premises except to purchase, receive
and use Hot Water and Chilled Water from the Port Authority pursuant to this Agreement.

(d)  There shall be no obligation to the Lessee by either KIAC or the Port
Authority to furnish the goods and services covered by this Section at any time (i) while any
component necessary therefor shall be prohibited or rationed by any federal, state or municipal,
law, rule, regulation, requirement, order or direction or while the Port Authority deems it in the
public interest to comply therewith even though such law, rule, regulation, requirement, order or
direction may not be mandatory on the Port Authority as a public agency, (ii) while the same are
curtailed or stopped because of the need to repair, replace, rebuild or alter the Cogeneration
Facility, (iii) during the continuance of any event of Force Majeure, as such term is defined in
the Cogeneration Agreement or (iv) that the Lessee shall be in default under this Agreement after
the period, if any, herein granted to cure such default shall have expired. No failure, delay or
interruption in supplying said goods and services shall be or be construed to be an eviction of the

149



Draft Dated November 8, 2005

Lessee or grounds for the diminution or abatement of rentals, fees or other charges, nor shall any
such failure, delay or interruption be grounds for any claim by the Lessce for damages,
consequential or otherwise, against the Port Authority or KIAC.

(e) Without limiting any other provision of this Section, any supply of Hot
Water or Chilled Water to the Premises from the Cogeneration Facility shall be limited by the
safe and efficient operating capacity of the Cogeneration Facility as determined by KIAC and as
approved by the Port Authority. -

® (1)  The Lessee shall install all machinery, equipment and facilities,
including heat exchangers, required to be installed in the Premises in order to utilize Hot Water
and Chilled Water to be distributed and shall tie into the TDS in the mechanical equipment
rooms constructed by the Lessee on the Premises.

(2)  The Lessee hereby agrees that the Port Authority, KIAC and the
contractors or suppliers of either of them shall have the right to enter upon the Premises to
install, operate and maintain any part of the Cogeneration Facility located thereon including but
not limited to the TDS and any heat exchangers installed by the Port Authority or KIAC.

(g) - Inthe event the Cogeneration Agreement is terminated and the facilities

for the production of Hot Water and Chilled Water at the Airport exist and are, in the opinion of

the Port Authority, economically operable, the Port Authority itself or pursuant to agreement
with a contractor or permittee shall supply Hot Water and Chilled Water to the Premises and the
Lessee shall take and pay therefor at the same charge to the Lessee which would be applicable as
if the Cogeneration Agreement had been in full force and effect, provided, however, that
notwithstanding any other provision of this Section, the charge therefor to the Lessee shall in no
event be less than an amount that would reimburse the Port Authority for its capital and
operating costs in connection therewith determined in accordance with the Port Authority’s
normal accounting practice. In addition, the Port Authority may, in its discretion, make or
consent to arrangements on one or more occasions with a third party or parties to succeed to
KIAC’s operation of all or any part of the Cogeneration Facility and the Lessee shall continue to
be obligated to purchase Hot Water and Chilled Water from the Port Authority pursuant to this
Agreement, at the rates provided for in the Cogeneration Agreement.

(h) The Port Authority shall have no liability to the Lessee for any facilities
installed by the Lessee on the Premises in connection with the use of Hot Water and Chilled
Water hereunder or for any investment made in connection with the use of Hot Water and

Chilled Water.

(i) The Port Authority shall have the right to grant waivers, consents and
approvals with respect to the Cogeneration Agreement and to enter into amendments,
supplements or extensions of the Cogeneration Agreement with KIAC or any similar agreement
with any successor operator of the Cogeneration Facility or other provider of Hot Water and
Chilled Water at the Airport, provided, however, that the Port Authority will not enter into any
amendment, supplement or extension of the Cogeneration Agreement which will result in a
change in the formula used to calculate the Hot Water and Chilled Water rates payable by the
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Lessee which change results in an increase in the rates payable by the Lessee pursuant to such
formula (the Lessee hereby acknowledging that such formula may, according to its terms,
provide for such rates to be adjusted from time to time) without the consent of the lessees
(including the Port Authority as and to the extent that the Port Authority uses Hot Water and
Chilled Water) of premises that purchased and used at least Fi fty-one percent (51%) of the
aggregate Hot Water and Chilled Water purchased and used in the Central Terminal Area during
the last full calendar year preceding the effective date of such amendment, supplement or '

extension,

Section 40. JFK Flight Fees Agreement and Airport Fueling Agreements

(a) It is recognized that the JFK Flight Fees Agreements and the principles
and.formula set forth therein for the calculation of flight fees, including the costs recovery
accounting principles, have by agreement become the basis for determining flight fees payable
by various Aircraft Operators at the Airport who are the actual signatories to JFK Flight Fees
Agreements. In the event of the expiration and non-extension or non-renewal of the JFK Flight
Fees Agreement, the same formula, accounting principles and costs recovery methodology now
set forth in the JEK Flight Fees Agreements for the calculation of flight fees shall continue to be
utilized for the calculation of flight fees at the Airport.for the Lessee until such time as the JFK
Flight Fees Agreements are formally replaced by a new agreement or agreements or by a new
policy or policies. The Port Authority has advised the Lessee that it is the intention of the Port
Authority that with respect to the formula, accounting principles and the costs recovery.
methodology for the calculation of flight fees upon the expiration and non-extension or non-
renewal of the JEK Flight Fees Agreements all Aircraft Operators at the Airport which are
similarly situated will be treated in a similar manner.

(b)  The parties hereto agree that in the event any provisions contained in the
Lessee’s JFK Flight Fees Agreement conflict with any one or more provisions of this Lease, the
provisions this Lease shall control with respect to all areas and subject matters covered by this
Lease, except only as to the Lessee’s operations on the Public Aircraft Facilities at the Airport
and to the extent that any of the provisions of this Lease conflict with the provisions of the
Lessee's JFK Flight Fees Agreement concerning the rights and obligations as to operations on
the Public Aircraft Facilities at the Airport, the Lessee’s JFK Fli ght Fees Agreement shall control
with respect to rights and obligations as to operations of the Public Aircraft Facilities at the

Airport.

Section 41.  Federal Airport Aid

The Port Authority has applied for and received a grant or grants of money from
the Administrator of the Federal Aviation Administration pursuant to the Airport and Airways
Development Act of 1970, as the same has been amended and supplemented or superseded by
similar federal legislation, and under prior federal statutes which said Act superseded and the
Port Authority may in the future apply for and receive further such grants. In connection
therewith the Port Authority has undertaken and may in the future undertake certain obligations
respecting its operation of the Airport and the activities of its contractors, lessees and permittees
thereon. The performance by the Lessee of the covenants and obligations contained in this Lease
is therefore a special consideration and inducement to the making of this Agreement by the Port
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Authority, and the Lessee further covenants and agrees that if the Administrator of the Federal
Aviation Administration ot any other governmental officer or body having jurisdiction over the
enforcement of the obligations of the Port Authority in connection with Federal Airport Aid shall
make any orders, recommendations or suggestions respecting the performance by the Lessee of
its covenants and obligations under this Agreement, the Lessee will promptly comply therewith
at the time or times, when and to the extent that the Port Authority may direct.

Section 42. Requesting Airlines at the Airport

(a) ‘Requesting Airlines:

1) If at any time from and after the First Enplanement Date to and
including the day preceding the fifth (5" anniversary of DBO, a Scheduled Aircraft Operator
advises the Lessee that it would like the Lessee to make Accommodations available to it at the
Premises, the Lessee in furtherance of the public interest of having the Premises fully and most
effectively utilized shall use reasonable efforts to provide Accommodations to said Scheduled

. Aircraft Operator. If the Lessee fails to reach agreement with said Scheduled Aircraft Operator
for such Accommodations, the Lessee shall advise the Port Authority to such effect. Thereafter,
the Port Authority shall make a determination as to whether the Lessee should provide

~ Accommodations to the Scheduled Aircraft Operator as requested and if so, whether there are

any limitations on the nature, COSt, duration and extent of such Accommodations.

2) If at any time from and after the fifth (S’h) anniversary of DBO, a
Scheduled Aircraft Operator advises the Lessee that it would like the Lessee to make
Accommodations available to it at the Premises, the Lessee in furtherance of the public interest
of having the Premises fully and most effectively utilized shall use its best efforts to provide
Accommodations to said Scheduled Aircraft Operator. If the Lessee fails to reach agreement
with said Scheduled Aircraft Operator for such Accommodations, the Lessee shall advise the
Port Authority to such effect, Thereafter, the Port Authority shall make a determination as to
whether the Lessee should provide Accommodations to the Scheduled Aircraft Operator as
requested and if so, whether there are any limitations on the nature, cost, duration and extent of

such Accommodations.

3) The term “Requesting Airline” shall mean any Scheduled Aircraft
Operator which has advised the Lessee that it would like the Lessee to make Accommodations
available to it at the Premises and any Scheduled Aircraft Operator that the Port Authority has
determined must be accommodated at the Premises as provided for in this paragraph (a).

‘ (4)  The determinations made by the Port Authority pursuant to
subparagraphs (a)(1) and (a)(2) of this Section shall be made on a reasonable basis taking into
consideration at a minimum the following factors: (i) the requirements and obligations of the
Port Authority pursuant to law, grant assurances, agreement and otherwise, including without
limitation, as the operator of the Airport and as an applicant for and recipient of governmental
grants, federal airport aid, passenger facility charges and other monies, (i1) operational
considerations of the Port Authority and of the Airport, (iii) the then existing utilization of Gates
at the Premises by the Lessee compared with the then existing utilization of aircraft gates at the

“other passenger terminals in the CTA, (iv) the actual and projected growth of the number of
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Enplanements of the Lessee, (v) the compatibility of the flights, schedules, flight times,
operations, operating practices and aircraft equipment of the Requesting Airline with those of the
Lessee and (vi) the need for labor harmony.

(5) Any Accommodation Agreement between the Lessee and the
Requesting Airline made in accordance with any of the foregoing provisions of this Section 42,
shall be submitted by the Lessee to the Port Authority for its consent, which will be in the form
of a consent agreement prepared by the Port Authority and to be executed by the Lessee, the
Requesting Airline and the Port Authority,

(6)  Nothing in this Section shall be deemed to abrogate, change or
affect any restrictions, limitations or prohibitions on assignment, subletting or use of the
Premises by others under this Lease and shall not in any manner affect, waive or change any of
the provisions thereof. .

(b) Section 42 Notice to Provide Accommodations to a Requesting Airline:

(1) If the Port Authority shall make a determination under paragraph
(a) of this Section 42 that the Lessee is to provide Accommodations to a Requesting Airline, then
in addition to and without limiting each and every other right the Port Authority has under this
Agreement or otherwise, the Port Authority as to any and each such Requesting Airline, shall
have the right, upon ninety (90) days’ notice to the Lessee (each such notice a “Section 42 Notice
10 Provide Accommodations™ and each said 90-day period, the ““Section 42 Notice Period’) t0
require the Lessee to make available and provide Accommodations to such Requesting Airline at
the Premises as directed by the Port Authority.

(2)  The Lessee shall, and hereby agrees, on or before the expiration of

- the Section 42 Notice Period under each such Section 42 Notice to Provide Accommodations, to

provide Accommodations to the Requesting Airline in accordance with said Section 42 Notice to
Provide Accommodations, provided, however, the Lessee shall not be relieved from its
obligation to provide such Accommodations to the Requesting Airline if Lessee and the
Requesting Airline shall have failed to execute an Accommodations Agreement unless the
Lessee shall have tendered to the Requesting Airline a form of Accommodations Agreement
described in paragraph (c)(6) of this Section and which is in accordance with the Section 42
Notice to Provide Accommodations and the Requesting Airline shall not have executed such
form of Accommodations Agreement after tender thereof to it for execution. The Lessee shall
accept information from the Requesting Airline and/or the Port Authority with respect to the
Requesting Airline’s scheduled arrivals and departures for each Gate specified in the Section 42
Notice to Provide Accommodations and the Lessee shall provide Accommodations to the
Requesting Airline in such manner so as (o properly meet the Requesting Airline’s schedule and
needs for Accommodations as to each applicable Gate for its said scheduled arrivals and

departures.

(3)  Without limiting the foregoing, upon its receipt of such Section 42
Notice to Provide Accommodations the Lessee shall use its best efforts to enter into an
Accommodations Agreement in the form described in paragraph (c)(6) of this Section with the
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Requesting Airline in accordance with the Section 42 Notice to Provide Accommodations;
provided, however, that any failure of the Lessee and the Requesting Airline to execute such
Accommodations Agreement shall not relieve or release the Lessee from its obligations
hereunder to provide Accommodations to the Requesting Airline in accordance with all of the
foregoing and the Section 42 Notice to Provide Accommodations unless the Lessee shall have
tendered to the Requesting Airline a form of Accommodations Agreement described in
paragraph (c)(6) of this Section and which is in accordance with the Section 42 Notice to Provide
Accommodations and the Requesting Airline shall not have executed such form of
Accommodations Agreement after tender thereof to it for execution,

(c) Accommodations:

» (1)  The Requesting Airline may handle itself or may be handled by
any Person who holds a permit from the Port Authority to provide handling services at the
Airport. |

(2)  In addition, the Requesting Airline may be handled by the Lessee

- subject to the terms and conditions of this Lease, including without limitation the following.
Each sublease or Handling Agreement entered into between the Requesting Airline and the
Lessee shall be subject to the prior and continuing approval of the Port Authority and the
execution among the Port Authority, the Lessee, and the Requesting Airline of a form of consent
agreement prepared by the Port Authority.

(3)  Except for the requirements set forth in subparagraph (6) of this
paragraph (c), nothing contained in this Section shall in any way affect the discretion of the Port
Authority in granting or withholding its consent to an Accommodations Agreement proposed by
the Lessee or directed by the Port Authority and such consent may contain such terms and
conditions including but not limited to such financial or other conditions which may include a
fixed charge or a charge based upon a percentage of the Lessee’s gross receipts arising
therefrom, as the Port Authority may, at that time, elect, and all provisions of the Lease requiring
the prior written consent or approval of the Port Authority.

(4)  Notwithstanding anything to the contrary contained herein the
Lessee understands and agrees that the Lessee shall not perform any services and functions for a
Requesting Airline pursuant to an Accommodations Agreement with respect to which the Port
Authority has specifically withheld.consent and approval in the consent agreement to such
Accommodations Agreement, The Requesting Airline may either perform said services and
functions itself or use the services of the service organization authorized by the Port Authority,
including but not limited to in-flight caterers, aircraft fuelers, and ramp handlers performing such
services or functions at the Airport. The Lessee however may make the necessary arrangements
(subject to Port Authority consent where required) with the authorized service organization
performing such serv'ices and functions performed for the Requesting Airline.

(5 The Lessee shall furnish to the Port Authority from time to time
such itemization, details and information pertaining to the Accommodations provided to each
Requesting Airline and Accommodations Agreement as the Port Authority may from time to
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time request. Moreover, and without limiting the foregoing, the Lessee will at all times keep the
Port Authority informed and advised and will consult with the Port Authority from time to time
as to all aspects of its Accommodations of Scheduled Aircraft Operators hereunder.

(6)  The Lessee agrees that all services, facilities, equipment and other
items provided by the Lessee to each Requesting Airline under an Accommodations Agreement
(or otherwise) shall be at reasonable and at non-discriminatory rates, fees and charges, which
rates, fees and charges shall be based upon the proper recovery by the Lessee of a pro rata share
of the Lessee’s costs of (i) operation and maintenance of the Premises, (ii) the services provided
to the Accommodated Handled Airline or the Accommodated Sublessee Airline, (iii) the
Lessee’s investment in the Premises not otherwise included in the above and (iv) the fees and
rentals paid to the Port Authority under this Agreement. Further, each Accommodations
Agreement shall include (unless not required by the Lessee) that the Requesting Airline
indemnify and hold the Lessee harmless from any injury, loss and/or damages associated with
the Requesting Airline’s use or occupancy of the applicable portions of the Premises; that the
Requesting Airline provide the Lessee with a certificate of insurance evidencing that the
Requesting Airline maintains insurance in accordance with the requirements set forth in the Port
Authority’s consent to the Accommodations Agreement and that the Lessee is named as an
additional insured on such insurance; that the Requesting Airline agrees to be bound by those
terms and conditions of the Lease applicable 1o the Requesting Airline; and that the Requesting
Airline deposit with the Lessee a security deposit with the Lessee in an amount equivalent to all
charges, fees, rentals, and other amounts payable by the Requesting Airline to the Lessee
pursuant to the Accommodations Agreement for a period of not greater than two months.

(d) Section 42 Gate Termination:

(1)  The terms and provisions of this paragraph (d) shall become and be s
effective from and after the fifth (5th) anniversary of DBO.

(2)  Inthe event that at the expiration of the Section 42 Notice Period
the Lessee shall fail to provide Accommodations to the Requesting Airline named in the Section
42 Notice to Provide Accommodations triggering such Section 42 Notice Period, the Port
Authority may, upon at least thirty (30) days’ notice to the Lessee (each a “Section 42 Gate
Termination Notice”), terminate the letting of any number or all of the Gates specified in said
Section 42 Notice to Provide Accommodations and all Gate Related Premises applicable thereto
as specified in such-Section 42 Notice to Provide Accommodations. In the event the Port
Authority gives a Section 42 Gate Termination Notice in accordance with the foregoing, the
termination of the Gate or Gates and Gate Related Premises specified in such notice shall be
effective on the date set forth in said Section 42 Gate Termination Notice (““Section 42 Gate

Termination Date'™).

(3) The Port Authority’s rights to terminate one or more Gates and
Gate Related Premises as set forth in this Section 42 may be exercised from time to time and as
to one or more than one Requesting Airline, without waiving, limiting or impairing any other
rights and remedies of the Port Authority under this Agreement or otherwise. -
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_ (4)  Astoeach Section 42 Gate Termination Notice, upon such
termination, the term of the letting as to the terminated portion or portions of the Premises (i.e.
- Gate(s) and Gate Related Premises) shall cease and expire on the effective date set forth in said
Section 42 Gate Termination Notice with the same force and effect as if said date were the date
originally stated in this Agreement for the expiration of the term of the letting as to said portion
or portions of the Premises. This Agreement and the letting as to all other portions of the
Premises (excluding all other previously terminated portions thereof) shall continue in full force
and effect. '

(5) “Section 42 Terminated Gate” shall mean each Gate and its Gate
Related Premises for which the letting is terminated pursuant to the provisions of this Section 42.

(e) Adjustment of Rentals in the Event of a Section 42 Gate Termination:

In the event of the termination of any portion or portions of the Premises
(i.e. Gate(s) and Gate Related Premises) pursuant to a Section 42 Gate Termination Notice the
rentals payable under this Lease shall not be abated but instead the following rentals, and only
such rentals, shall be adjusted as follows, which adjustment shall be subject to and conditioned
on the Lessee’s continued compliance with the terms and conditions set forth in paragraphs (g)
and (h) below, and shall be made only during such times that the Lessee shall be in compliance
with paragraphs (g) and (h) below and shall provide full and unrestricted access, ingress and
egress to the Section 42 Terminated Gate(s) to the Port Authority and each user of the Section 42
Terminated Gate(s) and their employees, agents, representative and contractors:

i) For each Section 42 Terminated Gate, from and after the
later to occur of the Section 42 Gate Termination Date applicable to such Section 42 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 42
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Second Ground Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of Second Ground Rental that would have been payable by the Lessee under this

Lease (including without limitation taking into account any abatement thereof) if there had not
been any termination at any time of any Gates and Gate Related Premises pursuant to this
Section or pursuant to Section 43 hereof, by the Pro-Rata Share. ‘

(ii)  For each Section 42 Terminated Gate, from and after the
later to occur of the Section 42 Gate Termination Date applicable to such Section 42 Terminated
Gate and the date that the Lesseé shall have actually surrendered and vacated such Section 42
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Third Ground Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of Third Ground Rental that would have been payable by the Lessee under this Lease
(including without limitation taking into account any abatement thereof) if there had not been
any termination at any time of any Gates and Gate Related Premises pursuant to this Section or
pursuant to Section 43 hereof, by the Pro-Rata Share.
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(iii)  For each Section 42 Terminated Gate, from and after the
later to occur of the Section 42 Gate Termination Date applicable to such Section 42 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 42
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Fourth Ground Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of Fourth Ground Rental that would have been payable by the Lessee under this
Lease (including without limitation taking into account any abatement thereof) if there had not
been any termination at any time of any Gates and Gate Related Premises pursuant to this
Section or pursuant to Section 43 hereof, by the Pro-Rata Share.

: : (iv)  With respect to each Section 42 Gate Termination Notice,
for the purpose of calculating the Second Enplanement Rental payable by the Lessee to the Port
Authority hereunder from and after the later to occur of the Section 42 Gate Termination Date
applicable to such Section 42 Terminated Gate and the date that the Lessee shall have actually
surrendered and vacated such Section 42 Terminated Gate in accordance with all the applicable
provisions of this Lease, (x) the amount of the Base Enplanement Rental, as the same may have
been previously reduced pursuant to the provisions of this Section 42 or Section 43 hereof, shall
be reduced by subtracting therefrom an amount equal to the product obtained by multiplying the
number of Gates terminated by such Section 42 Gate Termination Notice by the product obtained
by multiplying the Initial Base Enplanement Rental by the Pro-Rata Share, and (y) the amount of
the Minimum Enplanement Rental, as the same may have been previously reduced pursuant to
the provisions of this Section.42 and Section 43, shall be reduced by subtracting therefrom, an
amount equal to the product obtained by multiplying the number of Gates terminated by such
Section 42 Gate Termination Notice by the product obtained by multiplying the Initial Minimum
Enplanement Rental by the Pro-Rata Share, and (z) the Variable Enplanement Rental, as the
same may have been previously reduced pursuant to the provisions of this Section and Section
43 hereof, shall be reduced by subtracting therefrom an amount equal 16 the product obtained by
multiplying the number of Gates terminated by such Section 42 Gate Termination Notice by the
product obtained by multiplying such Variable Enplanement Rental, by the Pro-Rata Share.

(v) For each Section 42 Terminated Gate, from and after the
later to occur of the Section 42 Gate Termination Date applicable to such Section 42 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 42
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the First Additional Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of First Additional Rental that would have been payable by the Lessee under this
Lease if there had not been any termination at any time of any Gates and Gate Related Premises
pursuant to this Section or pursuant to Section 43 hereof, by the Pro-Rata Share.

, (vi)  For each Section 42 Terminated Gate, from and after the
later to-occur of the Section 42 Gate Termination Date applicable to such Section 42 Terminated -
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 42
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Third Additional Rental payable by the Lessce to the Port Authority hereunder shall be
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reduced by an amount equal to the product obtained by multiplying the amount of such
installment of Third Additional Rental that would have been payable by the Lessee under this
Lease if there had not been any termination of any Gates and Gate Related Premises pursuant to
this Section or pursuant to Section 43 hereof, by the Pro-Rata Share.

(vii)  For each Section 42 Terminated Gate, from and after the
later to occur of the Section 42 Gate Termination Date applicable to such Section 42 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 42
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Fifth Additional Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of Fifth Additional Rental that would have been payable by the Lessee under this
Lease if there had not been any termination of any Gates and Gate Related Premises pursuant to
this Section or pursuant to Section 43 hereof, by the Pro-Rata Share.

) Payment of Pro-Rata Share of Lessee’s Unamortized Investment in
the Event of a Section 42 Gate Termination:

Within sixty (60) days after the later to occur of a Section 42 Gate
Termination Date and the date that the Lessee shall have actually surrendered and vacated in
accordance with all applicable provisions of this Lease all of the Section 42 Terminated Gate(s)
for which such Section 42 Gate Termination Date is applicable, the Port Authority shall, with
respect to each such Section 42 Terminated Gate, make a one-time payment to the Lessee in the
amount equal to the product obtained by multiplying the Pro-Rata Share by the Lessee’s
Unamortized Investment. The foregoing payments shall be subject to the Port Authority’s rights
of audit and inspection and shall be subject to the record-keeping obligations of the Lessee under

Section 65 hereof.

(g)  Services to Section 42 Terminated Gate(s);

The Lessee shall cooperate with the Port Authority in arrangements at the
Premises so that each Aircraft Operator who uses a Section 42 Terminated Gate may handle
itself or be handled by a handling permittee of the Port Authority of its choice, subject to prior
written consent of the Port Authority and payment of all applicable fees to the Port Authority. In
the event that the Lessee wishes to perform handling services for any such Aircraft Operator, the
_ Lessee shall not do so unless the Lessee has obtained an appropriate handling permit from the
Port Authority covering the Lessee’s handling of such Aircraft Operator to be subject to the prior
and continuing approval of the Port Authority and payment of all applicable fees to the Port
Authority, and if the Port Authority deems appropriate, the execution among the Port Authority,
the Lessee, and such Aircraft Operator of a form of consent agreement prepared by the Port
Authority. Nothing contained herein shall in any way affect the discretion of the Port Authority
in granting or withholding a permit or its consent to a Handling Agreement proposed by the
Lessee and any such permit and/or consent may contain such terms and conditions including but
not limited to such financial or other conditions which may include a fixed charge or a charge
based upon a percentage of the Lessee’s gross receipts arising therefrom, as the Port Authority
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may, at that time, elect. All such rates, fees and charges pursuant to any such Handling
Agreement shall be at reasonable and at non-discriminatory rates, fees and charges.

(h) Rights of Users of Terminated Gate(s):

Effective from and after a Section 42 Gate Termination Date as to each

~ Section 42 Terminated Gate, the Port Authority and each user of a Section 42 Terminated Gate,

and their respective officers, employees, passengers, patrons, invitees, contractors, suppliers of
material and furnishers of services, shall have the right of ingress and egress between the Section
472 Terminated Gates and Gate Related Premises and the public streets outside the Premises, and
_also the right of ingress and egress between the Premises and the Public Landing Area at the
Airport, by means of existing taxiways to be used in common with others having rights of
passage thereon, as well as over the taxiway areas of the Premises.

(1) No Waiver:

The failure of the Port Authority to exercise any of its rights under this
Section 42 during any period in which it may have such a right shall not affect, waive or limit its
right to exercise said rights or any other of its rights or remedies under this Agreement or

otherwise at any subsequent time.

Section 43.  Additional Rights of Termination of the Port Authority as to Portions of the
Premises

(a) It is hereby agreed that for the purpose of this Section the term the
I essee's Commencement Basic Schedule” shall be and mean the following:

(1) for the first full calendar year occurring from and after the
Completion Date (the “First Commencement Period’), the Lessee’s Commencement Basic
Schedule shall mean the Revenue Seats Daily Average, as defined in paragraph (f) hereof, for the
immediately preceding calendar year; and

, (2) for the second full calendar year occurring after the First
Commencement Period, the Lessee’s Commencement Basic Schedule shall mean the Revenue
Seats Daily Average for the immediately preceding calendar year; and

(3)  for the third full calendar year occurring after the First
Commencement Period, the Lessee’s Commencement Basic Schedule shall mean the Revenue
Seats Daily Average for the immediately preceding calendar year; and

(4)  for the fourth full calendar year occurring after the First
Commencement Period the Lessee’s Commencement Basic Schedule shall mean the Revenue
Seats Daily Average for the immediately preceding calendar year; and

(5) for the fifth full calendar year occurring after the First
Commencement Period the Lessee’s Commencement Basic Schedule shall mean the Revenue
Seats Daily Average for the immediately preceding calendar year; and
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(6)  for the sixth full calendar year occurring after the First
Commencement Period and each and every calendar year thereafter the Lessee’s
Commencement Basic Schedule shall mean the Revenue Seats Daily Average for the fifth full
calendar year occurring after the Completion Date.

(b) Commencing with the First Commencement Period, and for each and
every calendar year thereafter, the Port Authority may ascertain the Revenue Seats Daily
Average of the Lessee for the Airport for the preceding calendar year in accordance with the
provisions of paragraph (f) hereof, which Revenue Seats Daily Average shall be the Lessee’s
Basic Schedule for the preceding calendar year and shall be referred to as such. Thus, for
example, if the first calculation was based on the calendar year 2009 experience, said Revenue
Seats Daily Average shall be called the “Lessee’s Basic Schedule for 2009”.

(c) If as of the first January 1% occurring after the First Commencement
Period, and as of the January 1% of each succeeding calendar year (i) the Lessee’s Basic Schedule
for the immediately preceding calendar year for the Airport is less than+ (Ex. 2.a.)
of the Lessee’s Commencement Basic Schedule for such year or (ii) because of reasons
beyond the control of the Lessee the Lessee’s Basic Schedule for the immediately preceding two
calendar years is less than ~ (Ex.2.a.) of the Lessee's Commencement Basic
Schedule, then in either of such events set forth in the foregoing clauses (i) and (ii) and in
addition to and without limiting each and every other right the Port Authority has under this
Agreement or otherwise, the Port Authority shall have additional rights exercisable at its sole
option, upon six (6) months written notice to the Lessee, (i) to require the Lessee (and the
Lessee hereby agrees) to make available Accommodations at the Premises as directed by the Port
Authority in the amount and to the extent set forth in paragraph (g) hereof to Aircraft Operators
(each a “Section 43 Notice to Provide Accommodations™); or (ii) to terminate the letting under
. the Lease as to such number of Gates and all Gate Related Premises applicable thereto (each a
“Section 43 Gate Termination Notice”) set forth in paragraph (g) hereof; or (iii) to serve both a
Section 43 Notice to Provide Accommodations and a Section 43 Gate Termination Notice as to
any combination of the Gates (and all Gate Related Premises applicable thereto) ) set forth in

paragraph (g) hereof.

(d) Accommodations:

(1) The Lessee’s obligation under this Section 43 to provide
Accommodations to Scheduled Aircraft Operators shall be effective on the date set forth in each
Section 43 Notice to Provide Accommodations from the Port Authority to such effect, as
aforesaid. Upon such Section 43 Notice to Provide Accommodations the Lessee shall use its
“best efforts to secure an arrangement with a Scheduled Aircraft Operator as directed by the Port
Authority for Accommodations in the Premises and shall in good faith negotiate with any such
Scheduled Aircraft Operator as the Port Authority shall direct for Accommodations in the
Premises, all in accordance herewith. With respect to each Section 43 Notice to Provide
Accommodations served on the Lessee by the Port Authority, the Lessee shall make such
Accommodations, as specified in the Section 43 Notice to Provide Accommodations, available’
from time to time during the entire period commencing on the effective date set forth in the
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aforesaid Section 43 Notice to Provide Accommodations and ending when the Lessee’s Basic
Schedule for a calendar year, determined in accordance with the foregoing shall have been
(Ex.2.a.) " or more of the Lessee’s Commencement Basic Schedule (a “Period of

Underutilization”),

(2) ® Such Accommodations may be accomplished by the Lessee
by making available and providing non-exclusive use of Gates and Gate Related Premises to
Scheduled Aircraft Operators pursuant to a Handling Agreement between the Lessee and any
~ such Scheduled Aircraft Operator. Each such Handling Agreement shall be subject to the prior
and continuing approval of the Port Authority and the execution among the Port Authority, the
Lessee, and the Accommodated Handled Airline of a form of consent agreement prepared by the
Port Authority.

(1) It is understood furthermore that the Accommodations
contemplated hereunder may involve the use of subleases of portions of the Premises in addition
to or in lieu of Handling Agreements. Any sublease with a Scheduled Aircraft Operator, will
similarly be subject to the prior and continuing approval of the Port Authority and the execution
of a consent agreement prepared by the Port Authority, and executed by the Port Authority, the
Lessee and the Accommodated Sublessee Airline. '

3) Nothing contained herein shall in any way affect the discretion of
the Port Authority in granting or withholding its consent to a Handling Agreement or a sublease
with a Accommodated Sublessee Airline, proposed by the Lessee or directed by the Port
Authority whether or not during a Period of Underutilization, and such consent may contain such
terms and conditions including but not limited to such financial or other conditions which may
include a fixed charge or a charge based upon a percentage of the Lessee's gross receipts arising
therefrom, as the Port Authority may, at that time, elect, and all provisions of the Lease requiring
the prior written consent or approval of the Port Authority. L

: (4)  Notwithstanding anything (o the contrary contained herein the
Lessee understands and agrees that the Lessee shall not perform any services and functions
pursuant to any Handling Agreement or sublease with a Accommodated Handled Airline or a
Accommodated Sublessee Airline with respect to which the Port Authority has specifically
withheld consent and approval in the consent agreement to such Handling Agreement or
sublease. The Accommodated Handled Airline and the Accommodated Sublessee Airline may
either perform said services and functions themselves or use the services of the authorized
service organization, including but not limited to in-flight caterers, aircraft fuelers, and ramp
handlers performing such services or functions at the Airport. The Lessee however may make
the necessary arrangements with the authorized service organization performing such services
and functions performed for the Accommodated Handled Airline or the Accommodated

Sublessee Airline.

_ 5) The Lessee shall furnish to the Port Authority from time to time
such itemization, details and information pertaining to the Handling Agreements and subleases
as the Port Authority may from time to time request. Moreover, and without limiting the
foregoing, the Lessee shall at all times keep the Port Authority informed and advised and will
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consult with the Port Authority from time to time as to all aspects of its Accommodations of
Scheduled Aircraft Operators hereunder.

(6) The Lessee agrees that all services, facilities, equipment and other
items covered by Handling Agreements and subleases shall be at reasonable and at non-
discriminatory rates, fees and charges, which rates, fees and charges shall be based upon the
recovery by the Lessee of a pro rata share of the Lessee’s costs of (i) operation and maintenance
of the Premises, (ii) the services provided to the Accommodated Handled Airline or the
Accommodated Sublessee Airline and (iii) the Lessee’s investment in the Premises not otherwise
included in the above, and (iv) fees and rents paid to the Port Authority under this Agreement.
Further, each Accommodations Agreement shall include (unless not required by the Lessee) that
the Requesting Airline indemnify and hold the Lessee harmless from any injury, loss and/or
damages associated with the Requesting Airline’s use or occupancy of the applicable portions of
the Premises; that the Requesting Airline provide the Lessee with a certificate of insurance
evidencing that the Requesting Airline maintains insurance in accordance with the requirements
set forth in the Port Authority’s consent to the Accommodations Agreement and that the Lessee
is named as an additional insured on such insurance; that the Requesting Airline deposit with the
Lessee a security deposit with the Lessee in an amount equivalent to all charges, fees, rentals,
and other amounts payable by the Requesting Airline to the Lessee pursuant to the
Accommodations Agreement for a period of not greater than two months; and that the
- Requesting Airline agrees to be bound by the terms and conditions of the Lease applicable to the

Requesting Airline.

(7) It is understood and agreed that the following shall not be a reason
for the Lessee to refuse a sublease or Handling Agreement or to impose any conditions.or
Jimitations on operations in connection therewith under this Section: (aa) possible or potential
labor disharmony with an Accommodated Handled Airline or Accommodated Sublessee Airline,
(bb) compatibility of schedules and operations between the Lessee or another user or occupant of
the Premises and an Accommodated Handled Airline or Accommodated Sublessee Airline, or
(cc) competitive nature of the routes, schedules or type of air transportation service to be
provided by an Accommodated Handled Airline or Accommodated Sublessee Airline, provided,
further, however, that with respect to item (aa) above if, after notice from the Port Authority to
provide Accommodations to a specific Scheduled Aircraft Operator, the Lessee shall, in good
faith, believe that the operations of such specific Scheduled Aircraft Operator on the Premises
would cause such significant, immediate and irremediable labor disharmony which would
seriously affect the operations of the Lessee then, upon request by the Lessee to the Port
Authority setting forth in specific detail satisfactory to the Port Authority the nature of the
anticipated labor disharmony and requesting that the Lessee not be obligated under this Section
to provide Accommodations for such specific Scheduled Aircraft Operator, the Port Authority
shall, in good faith, consider the Lessec’s request and if the Port Authority finds that the labor
disharmony described by Lhe Lessee is reasonably likely to result if the Lessee were to provide
Accommodations to such Scheduled Aircraft Operator on the Premises then the Port Authority
shall notify the Lessee that the Port Authority’s discretion to provide Accommodations to such

Scheduled Aircraft Operator is rescinded.

(e) Section 43 Gate Termination:
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Y

(1) In the event the Port Authority serves a Section 43 Gate
Termination Notice in accordance with the foregoing paragraph (c), the termination of the Gate
or Gates and the Gate Related Premises specified in such Notice shall be effective on the date set
forth in said Section 43 Gate Termination Notice (each a “Section 43 Gate Termination Date™).

(2) - Asto each Section 43 Gate Termination Notice, upon such

. termination, the term of the letting as to the terminated portion or portions of the Premises (i.e.
Gate(s) and Gate Related Premises) shall cease and expire on the effective date set forth in said
Section 43 Gate Termination Notice with the same force and effect as if said date were the date
originally stated in this Agreement for the expiration of the term of the letting as to said portion
or portions of the Premises. This Agreement and the letting as to all other portions of the
Premises (excluding all other previously terminated portions thereof) shall continue in full force
and effect. :

(3)  Inthe event of the termination of any portion or portions of the
Premises (i.e. Gate(s) and Gate Related Premises) pursuant to a Section 43 Gate Termination
Notice the rentals payable under this Lease shall not be abated but instead the following rentals,
and only such rentals, shall be adjusted as follows, which adjustment shall be subject to and
conditioned on the Lessee's continued compliance with the terms and conditions set forth in
paragraphs (h) and (i) below, and shall be made only during such times that the Lessee shall be
in compliance with paragraphs (h) and (i) below and shall provide full and unrestricted access,
ingress and egress to the Section 43 Terminated Gate(s) to the Port Authority and each user of
the Section 43 Terminated Gate(s) and their employees, agents, representative and contractors:

) For each Section 43 Terminated Gate, from and after the
Jater to occur of the Section 43 Gate Termination Date applicable to such Section 43 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 43
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Second Ground Rental payable by the Lessee to the Port Authority hereunder shall-be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of Second Ground Rental that would have been payable by the Lessee under this
Lease (including without limitation taking into account any abatement thereof) if there had not
been any termination at any time of any Gates and Gate Related Premises pursuant to this
Section or pursuant to Section 42 hereof, by the Pro-Rata Share.

(i1) For each Section 43 Terminated Gate, from and after the
later to occur of the Section 43 Gate Termination Date applicable to such Section 43 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 43
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Third Ground Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
" installment of Third Ground Rental that would have been payable by the Lessee under this Lease
(including without limitation taking into account any abatement thereof) if there had not been
any termination at any time of any Gates and Gate Related Premises pursuant to this Section or
pursuant to Section 42 hereof, by the Pro-Rata Share.
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(iii)  For each Section 43 Terminated Gate, from and after the
later to occur of the Section 43 Gate Termination Date applicable to such Section 43 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 43
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Fourth Ground Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of Fourth Ground Rental that would have been payable by the Lessee under this
Lease (including without limitation taking into account any abatement thereof) if there had not
been any termination at any time of any Gates and Gate Related Premises pursuant to this
Section or pursuant to Section 42 hereof, by the Pro-Rata Share. :

(iv)  With respect to each Section 43 Gate Termination Notice,
for the purpose of calculating the Second Enplanement Rental payable by the Lessee to the Port
Authority hereunder from and after the later to occur of the Séction 43 Gate Termination Date
applicable to such Section 43 Terminated Gate and the date that the Lessee shall have actually
surrendered and vacated such Section 43 Terminated Gate in accordance with all the applicable
provisions of this Lease, (x) the amount of the Base Enplanement Rental, as the same may have
been previously reduced pursuant to the provisions of this Section 43 or Section 42 hereof, shall
be reduced by subtracting therefrom an amount equal to the product obtained by multiplying the
number of Gates terminated by such Section 43 Gate Termination Notice by the product obtained
by multiplying the Initial Base Enplanement Rental by the Pro-Rata Share, and (y) the amount of
the Minimum Enplanement Rental, as the same may have been previously reduced pursuant to
the provisions of this Section 43 and Section 42, shall be reduced by subtracting therefrom, an
amount equal to the product obtained by multiplying the number of Gates terminated by such
Section 43 Gate Termination Notice by the product obtained by multiplying the Initial Minimum
Enplanement Rental by the Pro-Rata Share, and (z) the Variable Enplanement Rental, as the
same may have been previously reduced pursuant to the provisions of this Section and Section
47 hereof, shall be reduced by subtracting therefrom an amount equal to the product obtained by
multiplying the number of Gates terminated by such Section 43 Gate Termination Notice by the
product obtained by multiplying such Variable Enplanement Rental, by the Pro-Rata Share.

(v)  Foreach Section 43 Terminated Gate, from and after the
later to occur of the Section 43 Gate Termination Date applicable to such Section 43 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 43
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the First Additional Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of First Additional Rental that would have been payable by the Lessee under this
Lease if there had not been any termination at any time of any Gates and Gate Related Premises
pursuant to this Section or pursuant to Section 42 hereof, by the Pro-Rata Share.

(vi)  For each Section 43 Terminated Gate, from and after the
later o occur of the Section 43 Gate Termination Date applicable to such Section 43 Terminated
Gate and the date that the Lessee shall have actually surrenidered and vacated such Section 43
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
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of the Third Additional Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of Third Additional Rental that would have been payable by the Lessee under this
Lease if there had not been any termination of any Gates and Gate Related Premises pursuant to
this Section or pursuant to Section 42 hereof, by the Pro-Rata Share.

(vii)  For each Section 43 Terminated Gate, from and after the
later to occur of the Section 43 Gate Termination Date applicable to such Section 43 Terminated
Gate and the date that the Lessee shall have actually surrendered and vacated such Section 43
Terminated Gate in accordance with all the applicable provisions of this Lease, each installment
of the Fifth Additional Rental payable by the Lessee to the Port Authority hereunder shall be
reduced by an amount equal to the product obtained by multiplying the amount of such
installment of FifthAdditional Rental that would have been payable by the Lessee under this
Lease if there had not been any termination of any Gates and Gate Related Premises pursuant to
this Section or pursuant to Section 42 hereof, by the Pro-Rata Share.

(4)  Within sixty (60) days after the later to occur of a Section 43 Gate
Termination Date and the date that the Lessee shall have actually surrendered and vacated in
accordance with all applicable provisions of this Lease all of the Section 43 Terminated Gate(s)
for which such Section 43 Gate Termination Date is applicable, the Port Authority shall, with
respect to each such Section 43 Terminated Gate, make a one-time payment to the Lessee in the
amount equal to the product obtained by multiplying the Pro-Rata Share by the Lessee’s
‘Unamortized Investment. The foregoing payments shall be subject to the Port Authority’s rights
of audit and inspection and shall be subject to the record-keeping obligations of the Lessee under

Section 65 hereof.

(5) The Port Authority’s rights to terminate one or more Gates and
Gate Related Premises set forth above may be exercised one or more times until the total
applicable Gates and Gate Related Premises have been terminated, without waiving, limiting or
impairing any other rights or remedies of the Port Authority under this Agreement or otherwise.

() ey In the event the Port Authority decides to ascertain the Revenue
Seats Daily Average of the Lessee for the preceding calendar year it shall do so as follows: based
upon the Official Airlines Guide (herein called the “Guide”), or in the event that the Guide shall
not list the Lessee’s schedules, then based upon the generally accepted United States aviation
industry standard published airline schedule reference which shall include the Lessee’s published
schedules, the Port Authority shall ascertain the total number of revenue seats that were
accommodated on the aircraft equipment scheduled to have been used by the Lessee on its
published aircraft arrivals at the Airport as set forth in the Guide during two specified calendar
weeks (Sunday through Saturday), the first of which weeks is the one during which the fifteenth
(15™) day of February of the prior calendar year fell and the second being the one during which
the fifteenth (15"™) day of August of the said prior calendar year fell (said week of February
together with said week of August being hereinafter collectively called the “Measuring Period”),
and shall total the said number of revenue seats which are hereinafter called the “Total Revenue
Seats” of the Lessee. In determining the Total Revenue Seats of the Lessee, the Total Revenue
Seats as defined above of those Accommodated Handled Airlines, if any, of the Lessee who were
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Accommodated Handled Airlines as of the date of:such determination and Accommodated
Sublessee Airlines at the Premises who were Accommodated Sublessee Airlines on the date of
such determination, with respect to the aircraft of the Accommodated Handled Airlines and
aircraft of the Accommodated Sublessee Airlines operating at the Premises, shall be included.

(2)  In making said determination, the Port Authority shall use the
aircraft configurations as supplied by the Lessee for the Measuring Period in question with
respect to the number of revenue seats that can be accommodated on the particular aircraft
equipment scheduled to be used by the Lessee at the Airport. The Total Revenue Seats of the
Lessee shall then be divided by fourteen, the resulting quotient being herein called the “Revenue

Seats Daily Average” of the Lessce.

(g)

¢8) Column A Column B

Percentage of the Lessee’s Number of Gate Positions the Port
Basic Schedule Compared to Authority May Require

Lessee’'s Commencement Accommodations at the Premises
Basic Schedule and/or May Terminate from the

Premises

(2)  The following shall apply when at avny time the total number of
Gates in the Premises is other than 26. ’

If the number of Gates in the Premises shall decrease as a result of the Port
Authority having exercised its rights of termination under the Lease as to'a portion or portions of
the Premises as set forth above in this Section or in Section 42 hereof (the date of each such
decrease in the number of Gates in the Premises being hereinafter called a “Change Date”) then:
commencing with the immediately succeeding Measuring Period following such Change Date
the number of Gates which the Port Authority may require Accommodations or may terminate
set forth in each Column B above for each percentage set forth in each Column A above shall be
adjusted to equal the difference obtained by subtracting from the total number of Gates in the
Premises on the Change Date, the product obtained by multiplying said percentage by the
number of Gates in the Premises on the Change Date, in accordance with the following formula:

G-PxG)=U
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Where, G equals the total number of Gates in the Premises on the Change Date

P equals the applicable percentage under Column A
U equals the number of Gates that the Port Authority may require Accommodations or may
terminate from the Premises

(h)  Services to Section 43 Terminated Gate(s):

The Lessee shall cooperate with the Port Authority in arrangements at the
Premises so that each Aircraft Operator who uses a Section 43 Terminated Gate may handle
itself or be handled by a handling permittee of the Port Authority of its choice, subject to prior
written consent of the Port Authority and payment of all applicable fees to the Port Authority. In
the event that the Lessee wishes to perform handling services for any such Aircraft Operator, the
Lessee shall not do so unless the Lessee has obtained an appropriate handling permit from the
Port Authority covering the Lessee’s handling of such Aircraft Operator to be subject to the prior
and continuing approval of the Port Authority and payment of all applicable fees to the Port
Authority, or if the Port Authority deems appropriate, the execution among the Port Authority,
the Lessee, and such Aircraft Operator of a form of consent agreement prepared by the Port
Authority. Nothing contained herein shall in any way affect the discretion of the Port Authority
in granting or withholding a permit or its consent to a Handling Agreement proposed by the
Lessee and such permit and/or consent may contain such terms and conditions including but not
limited to such financial or other conditions which may include a fixed charge or a charge based
upon a percentage of the Lessee’s gross receipts arising therefrom, as the Port Authority may, at
that time, elect. All such rates, fees and charges pursuant to any such Handling Agreement shall
be at reasonable and at non-discriminatory rates, fees and charges.

@) Rights of users of Section 43 Terminated Gate(s)

Effective from and after a Section 43 Gate Termination Date as to each
Section 43 Terminated Gate and applicable Gate Related Premises, the Port Authority and each
user of a Section 43 Terminated Gate and Gate Related Premises, and their respective officers,
employees, passengers, patrons, invitees, contractors, suppliers of material and furnishers of
services, shall have the right of ingress and egress between the Section 43 Terminated Gate and
applicable Gate Related Premises and the public streets outside the Premises, and also the right .
of ingress and egress between the Premises and the Public Landing Area at the Airport, by means
of existing taxiways to be used in common with others having rights of passage thereon, as well
as over the taxiway areas of the Premises.

o The failure of the Port Authority to exercise any of its rights under this
Section during any period in which it may have such a right, shall not affect, waive or limit its
right to exercise said rights at any subsequent tlme or any other of its rights and remedies under
this Agreement or otherwise.

(k)  Nothing in this Section shall be deemed to have abrogated, changed or
affected any restrictions, limitations or prohibitions on assignment, subletting or use of the
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Premises by others under this Lease nor shall in any manner affect, waive or chénge any of the
provisions thereof. '

Section 44, Force Majeure

Neither the Port Authority nor the Lessee shall be deemed to be in violation of
this Agreement if it is prevented from performing any of its obligations hereunder by reason of
strikes, boycotts, labor disputes, embargoes, shortages of material, acts of God, acts of the public
enemy, acts of superior governmental authority, weather conditions, tides, riots, rebellion,
sabotage or any other circumstances for which it is not responsible and which are not within its
control; provided, however, that this provision shall not apply to failures by the Lessee to pay the
rentals specified in Section 4 hereof entitled “Rental” and shall not apply to any other charges or
money payments under this Agreement; and, provided, further, that this provision shall not
prevent either party from exercising its respective right of termination under Section 20 hereof
entitled “Termination by the Port Authority”, Section 83 hereof entitled “Termination by the
Lessee”, Section 49 entitled “Lessee’s Financial Condition-Limitation of Lease Term-Triggering
Events and Section 50 entitled “Right of Termination-Securities Ownership” and shall not
prevent the Lessee from exercising its right to an abatement of rental under Section 37 hereof

entitled “‘Abatement”.

Section 45. Ingress and Egress

(a) The Lessee, its officers, employees, passengers, patrons, invitees,
contractors, suppliers of material and furnishers of services, shall have the right of ingress and
egress between the Premises and the city streets outside the Airport over such highways at the
Airport as may be made available from time to time by the Port Authority for use by the public,
provided, however, that the Lessee hereby expressly understands and agrees that the Lessee shall
have no right of ingress and egress or access hereunder or otherwise for its employees,
customers, patrons, invitees and their baggage between the Premises and the city streets or public
ways outside the Airport by means of any mode of transportation or any vehicle which may be
limited or restricted in accordance with Section 46 hereof, it being understood that access to the
Premises for emergency response for reasons of safety or health shall not be deemed a breach
hereof. Such right shall be exercised in common with others having rights of passage within the

Airport.

(b)  The Lessee shall have the right of ingress and egress between the Premises
and the Public Landing Area at the Airport, by means of existing taxiways to be used in common
with others having rights of passage thereon, provided, however, that the Port Authority may
from time to time substitute other reasonably equivalent means of ingress and egress.

(c) The use of all roadways and taxiways shall be subject to the Rules and
Regulations of the Port Authority which are now in effect or which may hereafter be
promulgated for the safe and efficient operation of the Airport. In addition to the rights of
closure granted above, the Port Authority may, at any time, temporarily or permanently close, or
consent to or request the closing of, any such roadway, taxiway and any other area at the Airport
presently or hereafter used as such, so long as a reasonably equivalent means of ingress and
egress remains available to the Lessee. The Lessee hereby releases and discharges the Port
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Authority, and all municipalities and other governmental authorities, and their respective
successors and assigns of and from any and all claims, demands or causes of action which the
Lessee may now or at any time hereafter have against any of the foregoing, arising or alleged to
arise out of the closing of any way or other area, whether within or outside the Airport provided
a reasonably equivalent means of access is available. The Lessee shall not do or permit anything
to be done which will interfere with the free access and passage of others to space adjacent to the
Premises or in any streets, ways and walks near the Premises.

Section 46. ' Restrictions on Use of Passenger Terminal Frontage Roadways-Use of
Airport Taxi Dispatchers and Roadways Frontage

(a) The Lessee understands that the Port Authority presently has in effect and
has planned various physical improvements and policies concerning and affecting the use of
vehicular roadways in the Central Terminal Area (“CTA") of the Airport for the limitation and
control of traffic thereon including the limitation and control of vehicular traffic on the Premises
and vehicular traffic moving between the Air Terminal Highways, as designated from time to
time by the Port Authority in the CTA of the Airport, and the vehicular roadways on the
Premises connecting to the said Air Terminal Highways. These improvements and policies, both
in existence and planned, generally include the following:

(1) Restrictions on the use of roadways in the CTA as set forth in
Section 68 hereof entitlgd “Ground Transportation Within the Central Terminal Area” and
Section 67 hereof entitled “Ground Transportation.”

(2)  The use of airport taxi dispatching services (as generally set forth
in paragraph (b) hereof) where the Port Authority, either itself or through its contractor, utilizes
at passenger terminals under the control of the Port Authority and makes available to passenger
terminals at the Airport operated by others, the services of taxi dispatchers to assist in the
expeditious and orderly flow of taxicabs to and from passenger terminals at the Airport.

(3) The use of a central taxi holding and dispatching system for the
Airport in conjunction with the use of taxi dispatchers at the passenger terminals at the Airport.

(4)  The designation of specified portions of the vehicular roadways on
the Premises for limited use exclusively by cértain types of ground transportation vehicles and/or
certain types of ground transportation carriers for the loading and unloading of passengers and

~ their baggage.

(5)  The planning and construction of improvements to increase the
capacity of roadway frontages at the passenger terminals.

(b)  The Lessee agrees to restrict from the Premises during the time period or
time periods, as may be specified by the Port Authority from time to time (each such period
being herein referred o as a “Taxi Dispaicher Period”), all taxicabs except those taxicabs which
are discharging passengers at the Premises and those taxicabs which are requested by a taxi
dispatcher stationed on the Premises and dispatched through the airport central taxi holding and
dispatching facility (herein called the “Airport Central Taxi Stack”) to the Premises. Further,
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during any Taxi Dispatcher Period the Lessee agrees to take and accept from the Port Authority,
and permit the stationing at an appropriate location or locations on the Premises, of a taxi
dispatcher or taxi dispatchers and the establishment of a taxicab waiting line on the Premises of
such number of vehicles as shall be specified by the Port Authority from time to time. A taxi
dispatcher or taxi dispatchers when located on the Premises shall provide the sole and exclusive
dispatch of taxicabs to the Lessee's passengers and others desiring the use of a taxicab from the
Premises and shall perform such other duties and functions in connection therewith as may be
specified by the Port Authority from time to time. The Lessee agrees to permit the Port
Authority to install on the Premises such fixtures, equipment and improvements including, but
not limited to, taxi dispatcher shelters, telephones, radio transceiver and transponder receiving
devices as may be necessary or reasonably desired by the Port Authority in connection with the
activities and operations of the taxi dispatchers. The Lessee understands and agrees that all
expenses of the Port Authority associated with the implementation and operation of the taxi
dispatchers on the Airport including, but not limited to, the taxi dispatchers on the Premises and
the construction, maintenance and operation of the Airport Central Taxi Stack shall be included
in and payable through the aircraft flight fees at the Airport and will be accorded the same cost
recovery treatment as the Air Terminal Highway is accorded for such purposes under the JFK
Flight Fees Agreements and the calculation of other fees and charges under other existing
agreements and policies at the Airport, and under any agreements which may be entered into and
any policies which may be implemented, in the future, including agreements and policies to
replace such existing agreements and policies or the JFK Flight Fees Agreements.

(c) In connection with and furtherance of the Port Authority’s policies
concemning ground transportation on the Airport, the operation of the Consolidated Counters as
set forth in Section 66 entitled “Ground Transportation Services”, the operation of taxi
dispatchers and the Airport Central Taxi Stack as set forth in this Secuon and the provisions
governing ground transportation within the Central Terminal Area as set forth in Section 68
hereof entitled “Ground Transportation within the Central Terminal Area”, the Lessee hereby
agrees that, from time to time, the Port Authority may designate and specify appropriate areas of
roadways and curbs located on the Premises, for the purpose of segregated and exclusive use by
separate categories of vehicles, including but not limited to buses, taxicabs, private automobiles
and other vehicles, and use by separate categories of ground transportation carriers (including but
not limited to Port Authority permittees) as may be designated by the Port Authority, from time
to time, for the purpose of loading and unloading passengers and their baggage. The Lessee shall
prohibit the operation of all other types of vehicular traffic on the roadways on the Premises used
for the loading and unloading of passengers and their baggage and shall prohibit parking or
stopping except in the areas designated as aforesaid. Designated areas shall be clearly indicated
by the Lessee by appropriate signing and marking on the Premises as shall be directed or
approved from time to time by the Port Authority. The Lessee shall permit the Port Authority to
install on the Premises such fixtures, equipment and improvements, including, but not limited to
transponder receiving devices and other vehicular tracking and monitoring devices; and the
Lessee shall, through the use of appropriate and sufficient means including, but not limited to,
removing unauthorized parked vehicles from the Premises, security guards and other personnel
stationed on the Premises in the area of the said roadways, require that the limitations and
restrictions established hereunder by the Port Authority on the use of the said roadways are
complied with and enforced during any Taxi Dispatcher Period and at other times as may be
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- directed by the Port Authority (which compliance and enforcement may be directed on a 24-hour
basis). :

(d) The Lessee understands that the proper limitation and control of traffic on
passenger terminal frontage roads has an impact on the proper and efficient operation of the Air
Terminal Highway system of the Airport and the Lessee agrees, for so long as the same is made
available by the Port Authority, to either accept from the Port Authority or from the Port
Authority contractor providing the service of limiting and controlling traffic on passenger
terminal frontage roads from time to time and to pay for the frontage management services at the
rate and in a manner which shall be applicable uniformly throughout the Airport or to provide
substantially similar services itself. '

(e) The Lessee understands that the Port Authority considers the provisions of
this Section and the use of the Lessee’s passenger terminal roadway areas of the utmost
importance to the efficient operation of the Air Terminal Highway on the Airport and to the
fulfillment of the Port Authority’s governmental function to provide, maintain, develop, and
operate the Airport; that the efficient use and operation of the Air Terminal Highway requires
that the Lessee, in the operation and use of its passenger terminal facilities under this Lease shall
utilize and cooperate fully in all respects in the operation and implementation of the provisions
of this Section to the end that the Air Terminal Highway, including ingress thereto and egress
therefrom, will operate in the most efficient manner; and that the Port Authority does not by this
Lease intend to enter into any agreement, understanding, or commitment which will interfere
with, limit, restrict, hinder, or prevent in any way, the efficient development, implementation and
operation of the Air Terminal Highway and the rights and discretion of the Port Authority with

respect thereto.

. )] The Port Authority has zsdvised the Lessee that it is the intention of the
Port Authority that all Aircraft Operators which are similarly situated will be treated in a similar
manner with respect to the payment, operation and use of the taxi dispatchers and the Airport
Central Taxi Stack as generally set forth in paragraph (b) above and with respect to the
separation, designation and use of specific areas of roadways and curbs in the Premises for
exclusive use by separate categories of vehicles and ground transportation carriers as generally

set forth in paragraph (c) above.

‘Section47.  Maintenance Employees

The Lessee shall at all times during the term of this Agreement on a twenty-four
hour, seven-day a week basis maintain sufficient qualified personnel at the Airport including but
not limited to licensed electricians and plumbers, who shall be qualified to perform the
maintenance obligations of the Lessee under this Agreement and particularly be able to respond
to all emergencies, provided, however, the Lessee shall not be required to maintain licensed
electricians or plumbers at the Airport twenty-four hours, seven-days a week if the Lessee shall
have submitted a plan to the General Manager of the Airport for his or her approval setting forth
the plans and procedures pursuant to which the Lessee would respond to all emergencies at the
Premises twenty-four hours, seven-days a week and such plan shall have been approved by the

General Manager of the Airport.
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Section 48.  Quiet Enjoyment

The Port Authority covenants and agrees that as long as the Port Authority
remains the lessee of the Airport the Lessee, upon paying all reritals hereunder and performing
all the covenants, conditions and provisions of this Agreement on its part to be performed, shall
and may peacefully and quietly have and enjoy the Premises free of any act or acts of the Port
Authority except as expressly agreed upon in this Agreement.

Section 49. Lessee’s Financial Condition ~ Limitation of Term Lease —Triggering Events

(a) If any one or more of the Triggering Events listed in the exhibit annexed
hereto, hereby made a part hereof and marked “Exhlbxt 49.17 (hereinafter called “Exhibit 49.1”"),

shall occur, then:

(1)  with respect to the Triggering Event listed in paragraph (1) of
Subdivision IT of Exhibit 49.1, seven (7) days following the occurrence of such Triggering
Event; or '

2) with respect to the Triggering Event listed in paragraph (3) of
Subdivision II of Exhibit 49.1, ten (10) business days following the occurrence of any such
Triggering Event the term of this Agreement and the letting hereunder shall be deemed
terminated, and the Lessee shall thereafter be a hold-over tenant, on a month-to-month periodical
basis, of the Port Authority. Termination hereunder shall be and operate as a conditional
limitation. In the event any court of competent jurisdiction shall not give full and complete
effect to this termination provision and its operation as a conditional limitation, the Lessee and
the Port Authority agree, as a condition of this Agreement, and not merely as a covenant, that
this Agreement and the stated term of the letting hereunder shall nonetheless, from and after the
effective date of termination provided above, be deemed to have expired.

(b) Without limiting this Section or any term or provision hereof, and without .
limiting any term or provision of Exhibit 49.1, the Lessee agrees that:

(1) It shall meet with representatives of the Port Authority as described
below and provide to said representatives the information described below during such scheduled
meetings and at any other time as requested by the Port Authority; and

(2) If requested by the Port Authority, the Lessee shall deliver to the

Port Authority, (a) as soon as available, but not later than forty-five (45) days after the close of
each fiscal quarter, the consolidated profit-and-loss statement of the Lessee or of the Lessee’s
parent company which shall fairly and substantially reflect the Lessee’s financial and operating
condition for such fiscal quarter, to be accompanied by a schedule setting forth for each fiscal
quarter the Lessee’s enplanement load factor, available seat miles (“ASM™), revenue passenger
miles (“RPM™), cost per ASM and yield per RPM, each certified by a responsible officer of the -
Lessee as accurate and complete, (b) within five (5) days after filing with the Department of
Transportation, a copy of each Form 41 and (c) within five (5) days after the same becomes
~ available, but not later than ninety (90) days after the close of each of its fiscal years, a complete

copy of the Lessee’s Annual Report or equivalent which shall fairly and substantially reflect the
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Lessee's financial and operating condition for such fiscal year, which shall include consolidated
financial statements of the Lessee which shall include the consolidated balance sheet of the
Lessee as of the close of such year, and the consolidated statement of operations and statement of
changes in financial position of the Lessee for such year, certified by an independent certified

public accountant.

(c) There shall be an annual meeting with representatives of the Port
Authority and with the chief operating officer or principal financial officer of the Lessee on the
last business day of the month of April, or on such other day as may, from time to time, be
agreed upon by the Lessee and the Port Authority to review the financial and operating
performance of the Lessee. The foregoing provisions with respect to the said meetings on the
last business day of the month of April shall be subject to the Lessee’s right to reschedule by
sending to the Port Authority a written notice prior to the first day of said month setting forth
four (4) alternative business days within said month of April. The Port Authority shall notify the
Lessee of its selection of the day for the next annual meeting within ten (10) days of its receipt of
the said notice of the Lessee, if any. The review shall include but not be limited to the furnishing
of the following information regarding the Lessee to the Port Authority by the Lessee and the

discussion of samé:

(1) Financial data including without limitation Form 41 filings with
the Department of Transportation and any other statement which will reflect the financial and
operating condition of the Lessec.

(2)  Monthly traffic data including passengers, aircraft departures,
available seat miles and revenue passenger miles.

3) * Monthly load factors and any performance indicator filed with the
United States Department of Transportation including, without limitation, on-time performance
and customer complaints received. :

(d)  Itis the position of the Lessee that all or portions of the information it has
agreed to furnish the Port Authority hereunder is of a confidential nature. The Port Authority
agrees that, unless required to do so pursuant to any legal obligations imposed upon the Port
Authority requiring public disclosure of information, or pursuant to freedom of information
policy adopted or which may be adopted by its Commissioners, it shall not deliberately convey

the same to any private Person.

(¢)  The Lessee shall submit to the Port Authority a statement at any time
during the term of the letting signed by the Treasurer of the Lessee notifying the Port Authority
that a Triggering Event or Triggering Events listed in Exhibit 49.1 has or have occurred and the
date of the occurrence thereof, provided, however, that failure to give any such notice shall not
affect the occurrence of any Triggering Event or the consequences thereof hereunder.

63 If the Lessee has, by notice, advised the Port Authority that it reasonably
believes that any of the Triggering Events which are listed in Exhibit 49.1 hereof and constitute
events which would result in termination pursuant to this Section either are anticipated to occur
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within forty-five (45) days of said notice, or has or have already occurred, or if in fact any
Triggering Event or Triggering Events has or have occurred, or the Port Authority believes that
" the same has or have occurred without receipt of any notice from the Lessee, as aforesaid, then:

(1).  the Lessee may, at any time prior to the termination of the letting,
by notice, request that the Port Authority waive the occurrence of one or more of the Triggering
Events, and the effect thereof hereunder, for a period of time to be determined by the Port
Authority and (o be contained in a letter agreement to be prepared by the Port Authority and
executed by the Port Authority, which shall be effective upon its execution by the Lessee; or

(2) the Port Authority may, at any time prior to the termination of the
letting, in its sole discretion and without a prior request from the Lessee, waive the occurrence of
one or more of the Triggering Events, and the effect thereof hereunder, for a period of time to be
determined by the Port Authority and to be set forth in a notice from the Port Authority to the
Lessee.. Service of a notice hereunder shall not in and of itself imply or be deemed to imply that
a Triggering Event has occurred.

3 The Port Authority shall have no obligation to take either of the
above two actions in paragraphs (f) (1) and (f)(2) above. :

(g) Although it is hereby specifically acknowledged and agreed that the
aforesaid month-to-month periodical tenancy described in paragraph (a) above of this Section, if
any should occur hereunder, 18 terminable by either party in accordance with law and that the
following provision shall have no effect whatsoever on the right of either party to so terminate.
It is further understood that if four (4) consecutive calendar quarters have elapsed after a
Triggering Event has occurred during which time the Lessee is in occupancy of the Premises as a
month-to-month tenant, and during such period none of the Triggering Events listed in Exhibit
49.1 have occurred or continue to occur, the Lessee is not in default in the payment of rental or
any other provision of its month-to-month tenancy and neither the Port Authority nor the Lessee
has terminated the month-to-month tenancy by notice to the other, then upon request by either
party to the other, the parties will enter into a supplementary agreement to be prepared by the
Port Authority and to be promptly executed by the parties hereto which would provide for the re-
establishment of a tenancy between the Port Authority and the Lessee on a fixed term basis in’
accordance with all of the terms and provisions of this Lease, and upon said execution the Lease,
as the same may theretofore have been supplemented, amended or extended, shall have the fixed

term stated in the Lease.

Section 50.  Right of Termination - Securities Qwnership

(a) The following terms when used in this Agreement shall have the
respective meanings given below:

ey “Changé in Control” shall mean the happening of any of the

following:
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(1) When any individual, corporation, partnership or other
entity shall have Direct or Indirect Beneficial Ownership of a portion of 33.3% or more of any
class of outstanding Voting Securities of the Lessee; '

i) There shall be-an issuance, transfer, purchase or exchange
of all or a portion of the securities of the Lessee or of a subsidiary corporation of the Lessee or
the creation, transfer, purchase or exchange of any rights or privileges thereunder, or the transfer,
purchase or exchange of all or a portion of the assets of the Lessee or of a subsidiary corporation
of the Lessee, which causes or results in a change in the relationship between the Lessee and a
‘subsidiary corporation of the Lessee, or the Lessee and the holders of the securities of the Lessee,
or the creation of another corporation for the purpose, among others, of accepting and holding
securities of the Lessee, or which places control of the Lessee in a single entity, or which effects,
causes or results in a transfer or change in the entity exercising control over the Lessee, provided,
however, that the provisions of this subdivision (ii) shall not apply to any subsidiary corporation
of the Lessee that is not a Scheduled Aircraft Operator. ‘ s

(iii)  The occurrence of a trangaction requiring stockholder
approval for the acquisition of the Lessee by an entity other than the Lessee or through purchase
of assets, or by merger, or otherwise.

(2) “Direct or Indirect Beneficial Ownership” shall include without
limiting the generality thereof the direct or indirect power through contract, arrangement,
understanding, relationship or to otherwise to dispose of or to direct the disposal of, or to vote or
to direct the voting of, any Voting Security of the Lessee.

v ‘ 3) “Voting Security” or “Voting Securities” shall include any stock,
bond or other obligation of the Lessee the holder of which has any voting rights including but not

limited to the right to vote for the election of members of the board of directors of the Lessee and

shall include any security convertible into a Voting Security and any right, option or warrant to

purchase a Voting Security.

4) “Change of Control Date” shall mean with respect to each Change
of Control, the date that such Change of Control shall have occurred.

(b)  In addition to and without limiting Section 20 hereof entitled “Termination
by the Port Authority” or any other term or provision of this Lease or of any of the rights and
remedies of the Port Authority thereunder, the occurrence of a Change in Control which either (i)
results in a detectable decrease in the amount of, and a change in the nature of, the Lessee’s
scheduled passenger aircraft operations at the Airport or (ii) shall have the effect of causing this
Lease to become the only asset or a greater portion of the assets of the Lessee than prior to such
Change in Control, shall be and shall be deemed an event of default under Section 20 hereof and
upon the occurrence of any such event or at any time thereafter during the continuance thereof
the Port Authority shall have the right to terminate the Lease and the letting hereunder pursuant

to the provisions of said Section 20.
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(c) The foregoing right of termination shall be in addition to all other rights of
termination the Port Authority has under this Agreement and the failure of the Port Authority to
exercise its right of termination under this Section at-any time in which it may have such right
shall not affect, waive or limit its right to exercise said right of revocations at any subsequent
time.

(d)  The Lessee represents and warrants to the Port Authority, knowing that the
“Port Authority is relying on the accuracy of such representations and warranties, that, as of the
Lease Commencement Date, the Lessee is a corporation organized and existing under the laws of
the State of Delaware, and has issued and has outstanding 110,826,000 Voting Securities which
constitute all its outstanding Voting Securities. '

(e) The Lessee shall promptly advise the Port Authority in writing addressed
to the Port Authority’s Director of Aviation of any change in the representations and warranties
made in paragraph (d) of this Section. :

Section 51,  Assignment to a Trust

: In the event that the Port Authority is of the opinion that it is advisable due to
statutory changes occurring after the Lease Commencement Date in the laws of the United States
of America regarding bankruptcy and insolvency, which changes materially lessen or limit the
rights or remedies of a landlord should a tenant under a lease of non-residential real property
become a debtor pursuant to the aforesaid laws (such changes being hereinafter called “Changes
in Landlord Rights™), the Port Authority and the Lessee agree that this Agreement, as the same
may have been theretofore amended, supplemented or extended and as then amended by a
supplement to be prepared by the Port Authority and executed by the Lessee and the Trust
(described below).and delivered to the Port Authority for its execution, shall be assigned to a
Trust, created as provided herein. The Trust shall be created by a trust indenture to be prepared
by the Port Authority and executed by the Port Authority and the Lessee. The Trust would be
under the voting control of the trustec designated by the Lessee, unless and until stipulated
events of the type set forth as Triggering Events in Exhibit 49.1 occurred, in which event voting
control would shift to the trustee designated by the Port Authority. The occurrence of such
Triggering Events would be as certified by the independent trustee jointly designated by the Port
Authority and the Lessee. The Port Authority agrees that it will simultaneously with the
assignment of this Agreement, as the same may have been theretofore amended, supplemented or
extended, to the Trust, consent to the Trust entering into a sublease with the Trust as landlord
and the Lessee as sublessee, provided, however, that such sublease shall be a month-to-month
periodical tenancy and the trust indenture shall provide for the same. If four consecutive
calendar quarters shall elapse after voting control of the Trust has shifted to the trustee
designated by the Port Authority and (i) the trustee designated by the Port Authority shall not
have, by notice, advised the Lessee that it may no longer occupy the Premises as a month-to-
month periodical tenant pursuant to the aforesaid sublease and the Lessee in fact is so occupying
and (ii) none of the aforesaid stipulated events shall have occurred or continued to occur or shall
have again occurred, the Port Authority will, at the request of the Lessee, prepare a supplemental
agreement to be executed by the Trust and the Lessee, and delivered to the Port Authority for its
execution reassigning this Agreement to the Lessee. If the Trust becomes the assignee of this
Agreement as provided above, and there are further Changes in Landlord Rights such that the
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rights and remedies of a landlord, as aforesaid, are restored, the Port Authority shall prepare and
tender to the Lessee and the Trust a supplemental agreement to be executed and delivered by
each of them and returned to the Port Authority for its execution, reassigning this Agreement, as
the same may have been theretofore amended, supplemented or extended, to the Lessee.

Section 52. Purchase of Property

The Port Authority shall have the option from time to time exercisable by notice
to the Lessee effective on the expiration or earlier termination of the letting of the Premises
hereunder, or any part thereof, to purchase all, or such part as the Port Authority elects, of the
Lessee’s Personal Property (including trade fixtures) including without limiting the generality of
the foregoing any system for handling baggage, any counters, and any passenger loading bridges,
as and to the extent any of the foregoing are personal property, which may at the time of the
giving of such notice have been installed or placed on the Premises. In the event the Port
Authority exercises its option to make a purchase, the Port Authority shall pay to the Lessee a
sum equal to the reasonable value of such personal property (including trade fixtures) purchased.
The Lessee hereby agrees that it shall use reasonable commercial efforts so that on the effective
date of the purchase and sale none of the aforesaid items shall be subject to any lien, security
interest or other encumbrance, and if after the Lessee having used such reasonable commercial
efforts any such property remains subject to any lien, security interest or other encumbrance the
reasonable value of such property shall be reduced to properly reflect such lien, security interest
or other encumbrance provided that the indebtedness is assumed by the Port Authority with the
consent of the applicable lien holder. The Lessee hereby agrees that on the effective date of the
purchase and sale and upon request of the Port Authority the Lessee will execute a bill of sale or
such other document of conveyance as the Port Authority may request to transfer title to the
aforesaid items to the Port Authority (including a warranty of title to the Port Authority) and the
Port Authority shall pay the purchase prica. Further, the Lessee shall from time to time execute
such other documentation as the Port Authority may require and prepare evidencing the option of
the Port Authority, as herein provided, to purchase the aforesaid personal property, including
without limitation, security agreements and filings pursuant to the Uniform Commercial Code.

" Section 53.  Assumption of Maintenance and Repair of the Premises by the Port
Authority '

(a) The fdllowing terms when used in this Agreement shall have the
respective meanjngs given below: :

(1)  “Assumable Maintenance and Repair” shall mean the obligation of
the Lessee to clean, maintain, perform janitorial services and perform structural and non-
structural improvements, repairs and rebuilding at the Premises as such obligations are set forth

m:

() paragraphs (a) and (b) of Section 10 hereof entitled “Care,
Maintenance, Rebuilding and Repair by the Lessee”; and

(ii) Section 6 hereof entitled “Compliance with Governmental
Requirements” insofar as laws, ordinances and governmental rules, regulations, orders,
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requirements and directions require structural and non-structural improvements, alterations or
repairs of the Premises. -

2) The “Cost of Assumable Maintenance and Repair” shall, for each
calendar year, consist of the sum of the “Operation and Maintenance Cost” and the “Annual
Capital Cost” which shall both be determined as follows:

M The Port Authority will determine the total of all costs
incurred or accrued during each calendar year in connection with the Assumable Maintenance
and Repair in accordance with normal Port Authority accounting practice and as follows: The
Port Authority will apportion Assumable Maintenance and Repair performed between “operation
and maintenance” and “capital work”. The cost of operation and mainienance is hereinafter
called the “Operation and Maintenance Cost” and the cost of the capital work is hereinafter

called the “Capital Cost”.

(A)  Operation and Maintenance Cost for each calendar
year shall consist of the following expenditures for, in connection with, or related to operation
and maintenance:

(aa)  On-the-job payroll costs of employees and
supervisory personnel (including Airport supervisors, foreman and clerks), including, but
not limited to, contributions to any retirement system or the cost of or participation in any
pension plans or the like, social security, old age, survivor’s, disability and
unemployment insurance and other insurance costs, sick leave pay, holiday, vacation,
authorized absence and severance pay, other employee fringe benefits and any other
payments made or costs incurred whether pursuant to law or by Port Authority policy to
or with respect to said employees and personnel;

(bb)  The cost (including rental charges) of
materials, equipment, supplies and utilities (including but not limited to, electricity, water

and phone);

(cc)  Payments to contractors and any other third
persons, firms or corporations for work performed or services rendered,

(dd)  The cost of any performance bond or bonds;
(ee)  The cost of insurance;

(ff)  Any other direct costs as charged under the
Port Authority’s normal accounting practice;

(gg) Twenty-five percent (25%) of the sum of all
of the foregoing items (aa) through (ff).
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(B)  “Capital Cost” for each calendar year shall consist
of lhc followmg expenditures, for, in connection with, or related to capital work:

. (aa)  On-the-job payroll costs of employees and
‘ supervisory personnel (including Airport supervisors, foremen and clerks) including but -
not limited to, contributions to any retirement system or the cost of or participation in any
pension plans or the like, social security, old age, survivor’s, disability and
unemployment insurance and other insurance costs, sick leave pay, holiday, vacation,
authorized absence and severance pay, other employee fringe benefits and any other
payments made or costs incurred whether pursuant to law or by Port Authority policy to

or with respect to said employees and personnel;

(bb) Thc cost (including rental charges) of
materials, supplies, equipment and utilities (including but not limited to electricity, water
and phone); '

(cc)  Payments to contractors and any other third
persons, firms or corporations for work performed or services rendered;

(dd)  The cost of any performance bond or bonds;
(ee)  The cost of any insurance;

(ff)  Payments to independent consultants,
‘ ‘ architects and engineers engaged or retained by the Port Authority;

4 (gg)  Any other direct costs as charged under the
Port Authority’s normal accounting practice;

(hh). Financial expense on the foregoing
computed in accordance with Port Authority accounting practice;

(ii)  Ten percent (10%) of the sum of all the
foregoing items (aa) through (hh).

(C)  “Annual Capital Cost” shall mean the total of all
annual amounts based upon the amortization of the Capital Cost for each calendar year over the
shorter of the weighted average period of the useful life of the capital work for each calendar
year, or the remaining term of this Agreement as determined by the Port Authority. Each annual
amount shall be determined on the basis of an equal annual payment method. The rate used in
determining the Annual Capital Cost for all of the annual amounts shall be for each successive
calendar year an annual percentage rate equal to the sum of (i) the average of all the weekly
indices of the Bond Buyer Revenue Bond Index as reported in the publication “The Bond Buyer’

for the 52-week period in the immediately preceding calendar year and (ii) three percentage
points. For purposes of example and illustration only, The Bond Buyer Revenue Bond Index for
the week ending January 20, 2005 was 4.89% as set forth under the column “25-Bond Revenue™

(3]
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in the table entitled “Bond Buy Indexes” on page 37 of the Bond Buyer, Vol. 351 No. 32054,
New York, N.Y., dated January 21, 2005. In the event that The Bond Buyer or its weekly Bond
Buyer Revenue Bond Index shall be discontinued during the term of the letting hereunder, a
comparable substitute for such Index shall be mutually agreed upon in writing by the Lessee and
the Port Authority within thirty (30) days after discontinuance. In the event that the Port
Authority and the Lessee shall fail to agree upon such a substitute within the time hereinabove
specified then upon notice of either party such dispute shall be disposed of by arbitration in
accordance with the then existing rules of the American Arbitration Association or any successor
association. One half of the cost of said arbitration shall be borne by the Port Authority and the
other half of said cost shall be borne by the Lessee. ’

) Commencement of Performance of Assumable Maintenance and
Repair

(D) The “Assumable Maintenance and Repair Date” shall be the date,
from time to time, determined as follows: ‘

(1) The Port Authority may at any time and from time to time
during the term of this Agreement advise the Lessee, by notice, of one or more deficiencies In
the performance by the Lessee of the Assumable Maintenance and Repair, or in any portion, or
portions, thereof. Such notice shall specify the aforesaid deficiencies in reasonable detail. In
such notice the Port Authority shall also advise the Lessee of what reasonable period of time
shall be afforded the Lessee to cure such deficiencies and the Port Authority shall advise the
Lessee therein when and where its representatives may meet with representatives of the Port
Authority to discuss the foregoing. The Port Authority will consider the response, if any, of
representatives of the Lessee, as given at the aforesaid meeting, or during such period for a
further response from the Lessee, as the Port Authority may, in its sole discretion, afford the
Lessee. The Port Authority may, after the oceurrence of the above, advise the Lessee, by notice,
that it has elected not, at that time, to assume the performance of the Assumable Maintenance
and Repair. The Port Authority, in its sole discretion, may condition such an election on such
terms as it chooses to include in the notice, including the taking of certain remedial or other
actions by the Lessee to the continuing satisfaction of the Port Authority. The fact that the Port
Authority may previously have given a notice under this subparagraph but has subsequently
elected on one or more occasions not to assume the performance of the Assumable Maintenance
and Repair or having on one or more occasions assumed the Assumable Maintenance and Repair
and thereafter returned the said obligations to the Lessee pursuant to the provisions hereof, shall
not be deemed to limit the right of the Port Authority to, at any time, give another notice of one
or more deficiencies pursuant to this subparagraph or notice pursuant to paragraph (b)(1)(ii)

below.

(ii)  The Port Authority may at any time and from time to time
during the term of this Agreement, but only after the issuance of a notice described above and
giving the opportunity to cure as provided above, advise the Lessee, by notice, that commencing
on a date to be specified in such notice, which shall be not less than ninety (90) days after the
giving thereof, the Port Authority will perform the Assumable Maintenance and Repair. Such
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date as the same may be established from time to time shall be the “Assumable Maintenance and
Repair Date”.

(c) Performance of the Assumable Maintenance and Repair

(1)  The Port Authority shall perform the Assumable Maintenance and
Repair from and after the Assumable Maintenance and Repair Date with the Cost of Assumable
Maintenance and Repair to be paid by the Lessee as provided in paragraph (d) below.

(2) The Lessee and the Port Authority each acknowledge and agree
that the rights and obligations of the Port Authority and the Lessee hereunder are limited to the
performance of all of the Assumable Maintenance and Repair by the Port Authority and not of
particular portions thereof.

(3)  The Lessee shall give its full cooperation to the Port Authority so
as to better enable the Port Authority and its contractors to perform the Assumable Maintenance
and Repair and the Port Authority and its employees, agents and contractors shall have the right
to enter the Premises at all reasonable times to perform the Assumable Maintenance and Repair.

(d) Payment for the Assumable Maintenance and Repair

The Cost of the Assumable Maintenance and Repair shall be payable by
the Lessee from and after the Assumable Maintenance and Repair Date as follows:

’ (1) The Port Authority shall establish monthly interim billing rates.
Such billing rates shall be based upon determinations by the Port Authority of its estimate of the
Cost of the Assumable Maintenance and Repair for the calendar year or; for the portion of the
calendar year in which the Assumable Maintenance and Repair Date, if less than a calendar year,
shall occur or for the portion of the calendar year during which the term of this Agreement shail
expire, if less than a calendar year. Such determinations shall be based upon the prior calendar
year's experience, if any, and upon other such reasonable basis as the Port Authority shall select.
The Port Authority may prospectively revise its billing rates during any calendar year. The
Lessee shall pay current billings they are received.

(2)  As soon as practicable after the expiration of each calendar year, '
the Port Authority shall determine the actual Cost of the Assumable Maintenance and Repair for
the preceding calendar year and shall determine the amounts payable by the Lessee. In the event
the Assumable Maintenance and Repair Date does not fall on the first day of a calendar year or
in the event the term of this Agreement expires on a day other than the last day of a calendar year
the Annual Capital Cost for said calendar year shall be prorated based on the number of days
during said calendar year during which the Port Authority provides the Assumable Maintenance
and Repair. Corrected billings based upon such determination shall thereupon be rendered by
the Port Authority to the Lessee and if any monies are due to the Port Authority they shall be
promptly paid by the Lessee and if any monies are due to the Lessee they shall be credited to it.
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(e) Limitation of Port Authority Obligations and No Waiver of Rights
of the Port Authority

(1)  The right and obligation of the Port Authority to perform the
Assumable Maintenance and Repair shall not release, waive or affect the obligations of the
Lessee with respect thereto set forth in any provision of this Agreement, nor limit, waive or
effect any rights of termination with respect thereto, including but not limited to, the right of the
Port Authority to terminate this Agreement, whether before or after the occurrence of the
Assumable Maintenance and Repair Date pursuant to Section 20 hereof entitled “Termination by

the Port Authority”.

(2) The Port Authority shall not be obligated to the Lessee to furnish
the Assumable Maintenance and Repair at any time while the Lessee shall be in default under
this Agreement.

(3)  No failure, delay or interruption in performing the Assumable
Maintenance and Repair by the Port Authority shall be or be construed to be an eviction of the
Lessee or grounds for the diminution or abatement of rentals, fees, or other charges, or (unless
resulting from the negligence or wilful failure of the Port Authority) shall be grounds for any
claims by the Lessee for damages, consequential or otherwise.

(4)  The Port Authority shall be under no obligation to perform the
Assumable Maintenance and Repair if and to the extent that during any period such performance
shall be prohibited, limited or rationed by any federal, state or municipal law, rule, regulation,
requirement, order or direction and if the Port Authority deems it in the public interest to comply
therewith, even though such law, rule, regulation, requirement, order or direction may not be
mandatory on the Port Authority as a public agency. Furthermore, the obligation of the Port
Authority to perform the Assumable Maintenance and Repair shall be deemed limited and
modified during any period that repair or rebuilding of the Premises is required pursuant (o
Section 10 hereof entitled “Care, Maintenance, Rebuilding and Repair by the Lessee” or Section
12 hereof “Damage to or Destruction of the Premises”. -

) Return of the Assumable Maintenance and Repair to the Lessee

_ (1) At any time and from time to time after the Port Authority may
have exercised its rights under this Section to perform the Assumable Maintenance and Repair
the Port Authority shall have the right, upon notice to the Lessee to return the obligation to
perform the Assumable Maintenance and Repair to the Lessee commencing on a date to be
' specified in such notice which date shall be not less than thirty (30) nor more than ninety (90)
days from the giving of such notice. Such date shall be the “Return Date of the Assumable
Maintenance and Repair’". From and after the Return Date of the Assumable Maintenance and
Repair the Lessee shall perform the Assumable Maintenance and Repair pursuant to and in
accordance with all the terms and provisions of the Lease including, but not limited to, this

Section.
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2) From and after the Return Date of Assumable Maintenance and
Repair the Lessee shall continue to pay the Cost of Assumable Maintenance and Repair for all
Assumable Maintenance and Repair performed prior to the Return Date of the Assumable
Maintenance and Repair, it being understood, that nothing herein shall release or be deemed to
release the Lessee from the payment to the Port Authority of the Cost of Assumable Maintenance
and Repair including that portion thereof consisting of the Annual Capital Cost in accordance
with paragraph (d) hereof arising prior to the Return Date of the Assumable Maintenance and
Repair; nor shall anything herein require the Port Authority to make any calculation or
determination with respect to the Cost of Assumable Maintenance and Repair prior to the time
specified therefor in paragraph (d) hereof.

Section 54.  Joint Periodic Condition Survey

In addition to and without limiting, Section 6 hereof entitled “Compliarice with
Governmental Requirements”, Section 7 hereof entitled “Rules and Regulations™, Section 8
hereof entitled “Various Obligations of the Lessee”, Section 9 hereof entitled “Prohibited Acts”,
Section 10 hereof entitled “Care, Maintenance, Rebuilding and Repair by the Lessee”, Section 11
hereof entitled “Insurance”, Section 12 hereof entitled “Damage to or Destruction of Premises’”’,
Section 15 hereof entitled “Obstruction Lights”, Section 16 hereof entitled *Additional Rent and
Charges”, Section 17 hereof entitled “Rights of Entry Reserved”, Section 26 hereof entitled
“Surrender”, Section 53 hereof entitled “Assumption of Maintenance and Repair of the Premises
by the Port Authority”, Section 56 entitled “Environmental Obligations” and Section 61 entitled
“Storage Tanks” or any other term, provision, covenant or condition of this Agreement, the
Lessee and the Port Authority hereby agree that, in addition to any other inspection of the
Premises which may be made under any other Section of this Agreement or otherwise, a
Condition Survey (as hereinafter defined) of the Premises shall be conducted by the Condition
Survey Contractor (as hercinafter defined) at the time period specified below subject to and in
accordance with the following terms and conditions:

(a) As used herein the following terms shall have the following meanings:

) “Condition Survey” shall mean an inspection by the Condition
Survey Contractor of the Premises, including without limitation the then current state of
cleaning, maintenance, janitorial services, painting, structural and nonstructural conditions,
surface and subsurface conditions, environmental conditions, lighting of building areas, ramp
and apron areas, and the condition of utilities and utility systems, fire-fighting and fire protection
equipment and systems, communications and communications systems, antipollution systems
and devices, fuel facilities and systems, and the Lessee’s fixtures, equipment and personal
property, and also including the items mentioned or covered by Sections 6, 7, 8,9, 10, 11, 12, 15,
16, 17, 26, 53, 56 and 61 of this Agreement; ‘ '

(2) . “Condition Survey Contract’ shall mean and refer to a contract
awarded to a Condition Survey Contractor, or entered into between the Port Authority and a
Condition Survey Contractor, for the performance by such Condition Survey Contractor of a
Condition Survey at any of the applicable times as specified in subparagraph (b) hereof;,
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3 “Condition Survey Contractor” shall mean and refer to the
contractor to. whom the Condition Survey Contract is awarded pursuant to subparagraph (b)
hereof which Condition Survey Contractor shall be an independent and reputable engineering
firm, licensed or authorized to do business in the State of New York;

(4)  “Condition Survey Report” shall mean the report prepared by the
Condition Survey Contractor under its Condition Survey Contract after its completion of the
Condition Survey work under its Condition Survey Contract including without limitation any and
all recommendations for repair, maintenance, rebuilding and cleaning of all items or areas
covered by the Condition Survey;

(5) “Costs of the Condition Survey” shall mean and include with
respect to each Condition Survey all amounts paid and expenses incurred by the Port Authority,
including all interest, costs, damages and penalties, in accordance with the provisions of Section
16 entitled “Additional Rent and Charges” for, relating to or in connection with Condition
Survey work to be performed under the Condition Survey Contract;

(6)  “Report Date” shall mean the date of the Port Authority’s written
notice to the Lessee by which the Port Authority delivers to the Lessee the Condition Survey

Report.

(b) No earlier than sixty (60) days preceding the expiration of each period
consisting of five (5) consecutive years occurring during the Term, beginning with the first such
five-year period which commences on DBO and ends on the fi fth anniversary of DBO and no
carlier than sixty (60) days preceding the last day of the month which constitutes the twelfth
month preceding the Expiration Date, the Port Authority may advise the Lessee of a proposed

“Condition Survey Contract (which may include all or particular portions of the items described in -
paragraph (a)(1) above) and including the name of the proposed Condition Survey Contractor
who will perform a Condition Survey and the proposed scope of the proposed Condition Survey
Contract and the proposed fee structure of the contract. Within thirty (30) days after the Port
Authority’s notice to the Lessee, the Lessee shall advise the Port Authority in writing of its
concurrence or objection to the proposed Condition Survey Contract. In the event the Lessee
fails to respond during the said time period, said nonresponse shall be deemed a concurrence and
the Port Authority shall proceed with the said Condition Survey Contract for purposes of
performing a-Condition-Survey. In the event the Lessee notifies the Port Authority of its
objections to the proposed Condition Survey Contract or Condition Survey Contractor, the
parties hereby agree to consult with each other in good faith to resolve such dispute. If such
resolution is not reached within a reasonable period of time not to exceed thirty (30) days, then
the Port Authority, if it so elects, shall make a determination as to the issue or issues in dispute.
The parties hereby agree that the Port Authority’s determination of said issues, including the
Condition Survey Contract and the Condition Survey Contractor shall be final.

(c) It is hereby expressly understood and agreed that the selection of each
Condition Survey Contractor for the purposes of a Condition Survey and including the award of
any Condition Survey Contract to such Condition Survey Contractor shall be subject to and
consistent with the Port Authority’s policies and practices for the selection and award of similar
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contracts and the Port Authority shall have as full a right to require the use of competitive
bidding and award, or other basis of award, for any such Condition Survey Contract as if the
work on such contract were being performed solely for the Port Authority; and further that the
. Condition Survey Contract shall contain terms and conditions which are standard to Port
Authority contracts or consistent with such standard provisions.

(d) With respect to each Condition Survey, all Costs of the Condition Survey
shall be shared equally between the Port Authority and the Lessee. Accordingly, the Lessee
hereby agrees to pay to the Port Authority of the Costs of the Condition
Survey with respect to each Condition Survey as follows:

1 The Lessee shall pay to or reimburse the Port Authority for the
Costs of the Condition Survey as follows: The Port Authority shall after the completion of the
Condition Survey work under a Condition Survey Contract and, if it elects, also from time to
time during the course of the performance of the Condition Survey work under such Condition
Survey Contract, submit to the Lessee a certificate or certificates setting forth the Costs of the
Condition Survey at the date of each such certificate together with copies of all invoices in the
possession of the Port Authority for that portion of the Costs of the Condition Survey covered by |
such certificate. Within thirty (30) days after the delivery of each such certificate, the Lessee
shall pay to the Port Authority an amount representing . (Ex.2.a.) of said Costs of the
Condition Survey as such amount is set forth in said certificate. Upon its final determination of
the Costs of the Condition Survey, the Port Authority shall submit to the Lessee a certificate
marked “Final” setting forth the final determination of the Costs of the Condition Survey with
respect to each Condition Survey Contract as reduced by any previous payment with respect to
such Condition Survey Contract together with copies of all invoices in the possession of the Port
Authority for the Costs of the Condition Survey not previously provided to the Lessee by the
Port Authority, and the Lessee shall and hereby agrees to pay to the Port Authority within thirty
(30) days of such certificate an amount representing (Ex.2.a.) +of said Costs of the
Condition Survey as such amount is set forth in said certificate; provided, however, that neither
the foregoing nor any certificate delivered by the Port Authority, nor any payment made by the
Lessee shall waive, affect, or impair any right of the Port Authority of review and audit with
respect to the Costs of the Condition Survey and with respect to each Condition Survey Contract
“and provided, further, however, that in the event any such review or audit by the Port Authority
requires an adjustment of the Costs of the Condition Survey the Lessee shall be promptly
credited with or shall pay to the Port Authority all amounts required by such adjustment.

(2) Without limiting any of the terms and provisions of Section 16
hereof entitled “Additional Rent and Charges”, any and all amounts required to be paid by the
Lessee hereunder may be added to any installment of rent thereafter due under this Section and
each and every part of the same shall be and become additional rent, recoverable by the Port
" Authority in the same manner and with like remedies as'if it were part of the rent as set forth in
Section 4 hereof entitled “Rental”. '

(e) The Lessee hereby agrees to and shall commence within ninety (90) days
after the Report Date all items and all action required or recommended to be taken as set forth in
each Contract Condition Survey Report that are necessary or required to meet the Lessee’s
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maintenance or repair or any other of its obligations, duties or responsibilities under this
Agreement and the written notice of the Port Authority delivering said Report, unless the Port
Authority expressly advises the Lessee to the contrary as to any particular item(s), and the Lessee
shall diligently continue the same to completion; provided, however, that if the Lessee notifies -
the Port Authority within thirty (30) day’s after the Report Date that it believes an item or action
required or recommended to be taken by the Condition Survey Report is not based upon sound
engineering principles together with the basis upon which the Lessee believes that such item or
action is not so based, the Lessee shall not be required to commence such item or action unless
and until the Port Authority shall have notified the Lessee that the Chief Engineer of the Port
Authority has determined that such item or action is required or reccommended based upon sound
engineering principles, provided, further, however, that notwithstanding the foregoing any and
all items, action or work related to or affecting or involving fire safety, health, structural
integrity, life safety, security and other emergency response systems shall be promptly
commenced.

€3] The Lessee hereby agrees that the Condition Survey Contractor shall have
all rights of entry to the Premises during all reasonable times as appropriate or required to
perform or complete the Condition Survey.and the Condition Survey Report under the Condition

Survey Contract.

(8) It is expressly understood and agreed that neither the provisions of this
Section including without limitation the right of the Port Authority to have the Lessee perform
and complete the work required by the Condition Survey Report, the obligation of the Lessee so
to perform and complete such work, or any such performance thereof by the Lessee, any failure
of the parties to select a Condition Survey Contractor, any failure of any Condition Survey
Contractor to perform and complete a Condition Survey Contract, nor any failure by the Lessee
or the Port Authority to pay the Costs of the Condition Survey with respect to any Condition
Survey Contract, or any portion thereof, shall or shall be deemed to release, waive, affect, restrict
or impair any of the obligations, duties, responsibilities or liabilities of the Lessee under any
‘term, provision, covenant or condition of this Agreement nor to limit, waive, affect, restrict or
impair any right or remedy of the Port Authority including without limitation any right of the
Port Authority to terminate the letting hereunder whether before or after the Report Date.
Without limiting the foregoing, it is expressly understood and agreed that the Lessee shall not
" postpone or delay any action, maintenance, rebuilding or repair or other item or thing required to
be taken by the Lessee under any other section of this Agreement.

(h) Notwithstanding anything to the contrary, the Port Authority shall have
the right, exercisable in its sole and complete discretion, to exclude from the scope of a
Condition Survey with respect to any Condition Survey Contract those items covered by Section
53 hereof for or during such period or periods, if any, when the Port Authority has elected to
exercise its rights under Section 53 hereof to perform the Assumable Maintenance and Repair.

Section 55. Condition of the Premises

The Lessee accepts the Premises in its ““as is” condition and the Port Authority
shall not have any responsibility for any work or installation to the Premises to make the same
usable by the Lessee, to place it in any particular condition or to reimburse the Lessee for any
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work or installation as may be made by or on behalf of the Lessee except as expressly set forth in
Sections 2, 28, 56 and 87 hereof, the Lessee having exclusive responsibility therefore. The
Lessee hereby acknowledges that it has not relied upon any representation or statement of the
Port Authority or its Commissioners, officers, employees or agents as to the condition of the
Premises. The Lessee, prior to any portion of the Premises becoming a part of the Premises
hereunder, thoroughly examined or shall examine, as the case shall be, such portion of the
Premises and determined it to be suitable for the Lessee’s operations under the Lease.

Section 56. Environmental Qbligations

(a)  For the purposes of this Lease, the following terms shall have the
respective meaning provided below:

_ (1)  “Additional Baseline” shall mean a report prepared by the Port
Authority summarizing all test results from the soil and groundwater samples taken as part of
Additional Baseline Work and as set forth in paragraphs (9) and (10) of Exhibit 56.1 and
showing all the calculations to determine for each Additional Zone and each Zone that has been
reconfigured as a result of the creation of an Additional Zone, the Soil Threshold Level and the
Ground Water Threshold Level for each Analyzed Item in accordance with paragraph (j) of

Section 56 of the Lease.

(2)  “Additional Baseline Work” shall mean the subsurface testing of
the soil and ground water of the Premises, the Terminal 4 Parcel and the Terminal 6 Parcel
performed by the Port Authority to delineate the extent of Free Product that is identified in the
Initial Post Construction Baseline. Such testing shall be performed in accordance with
paragraphs 5, 7, 8,9 and 10 of Exhibit 56.1.

(3) “4nalyzed Item” shall mean each of the parameters set forth in
paragraph 9 of Exhibit 56.1 and for which test results are set forth in the Initial Post Construction

‘Baseline.

(4)  “Condition Exceptions” shall mean the following:

1) The remediation or removal (including investigation
conducted as patt of such remediation or removal but in no event shall the performance or costs
- of the testing and the preparation of the report performed as part of the Exit Baseline or the
Initial Post Construction Baseline Work, as opposed to the resulis, be a Condition Exception) of
the Existing Condition;

(i)  The remediation or removal (including investigation
conducted as part of such remediation or removal but in no event shall performance or costs of
the testing and the preparation of the report performed as part of the Exit Baseline or the Initial
Post Construction Baseline Work, as opposed to the results, be a Condition Exception) of
Hazardous Substances in the soil or ground water in, on or under the Premises caused by the sole
acts or omissions of the Port Authority on or after the Effective Date,

(ii)  Fines and penalties arising out of the Existing Condition if
the fines and penalties are imposed due to the failure to have remediated or removed the Existing
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Condition, provided, however, if the Lessee shall not have complied with the terms and
conditions of paragraph (1) of this Section or of Section 17 hereof, then the foregomg shal] not be
a Condition Exception,

(iv)  The remediation or removal of Migrated Hazardous
Substances: and

(v)  Forthe period from and after the Initial Post Construction
Baseline Effective Date only, the remediation or removal of any Hazardous Substance
discovered subsequent to the Initial Post Construction Baseline Effective Date (x) that is not an
Analyzed Item and (y) that the Lessee is able to establish or prove to the reasonable satisfaction
of the Port Authority existed in or on the Premises prior to the Effective Date and, if such
Hazardous Substance existed on the Premises prior to the Effective Date, that its presence on the
Premises was not caused by or resulted from a Lessee’s Act.

(5) “Exhibit 56.1" shall mean the exhibit attached hereto, hereby made
a part hercof and marked “Exhibit 56.1” and entitled “Initial Post Construction Baseline
Investigation”.

(6) “Exhibit 56.2" shall mean the exhibit attached hereto, hereby made
a part hereof and marked “Exhibit 56.2” and entitled “Sampling Locations for the Initial Post-
Construction Baseline”.

D “Exhibit 56.3" shall mean the exhibit attached hereto, hereby made
a part hereof and marked “Exhibit 56.3" and entitled “JFK Terminal 5 - Sampling Zones and
Subzones”,

(8) “Exhibit 56.4" shall mean the exhibit attached hereto, hereby made
a part hereof and marked “Exhibit 56.4 and entitled “JFK Terminal 5 - Historical Port Authority
Analyzed Ttems”.

) “Existing Condition” shall mean:

)] for the period from and including the Effective Date to and
including the day prior to the Initial Post Construction Baseline Effective Date for any portion of
the Premises, the Existing Condition shall mean the levels and types of Hazardous Substances in
the soil and ground water located in, on and under the Premises except for Lessee Hazardous
Substances or Hazardous Substances which were added to the Premises or the ground water in or
thereunder on or after the Effective Date, and

(i1) for the period from and after the Initial Post Construction

Baseline Effective Date and subject to the terms and provisions of paragraph (q) of this Section,
with respect to the soil within each Zone, the Soil Threshold Level for each Analyzed Item in
such Zone and with respect to the ground water within each Zone, the Ground Water Threshold

Level for each Analyzed Item for such Zone.
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(10)  “Exit Baseline” shall mean the sampling and testing of the soil and
groundwater in, on and under the Premises between eight and six months immediately preceding
the expiration of the letting hereunder or, in the case of an earlier termination of the letting
hereunder, then within ninety (90) days the effective date of such termination and the preparation
of the Exit Baseline Report, such sampling, testing and report to be performed and prepared in
accordance with the terms and conditions set forth in paragraph (v) of this Section, the following
additional requirements and in accordance with such further standards, methods, protocol and
procedures as shall be required by the Port Authority in it sole discretion. Such sampling, testing
and the preparation of any associated report shall be performed by a New York State certified
independent consultant and laboratory. Soil and water samples shall be taken from not less than
one location within each area identified on Exhibit 56.3 and in not less than the number of
locations in each Additional Zone upon which the Existing Condition for such Additional Zone
is based. Each sample shall be tested for all Analyzed Items. If the Lease has not been terminated
by the Port Authority, then the Port Authority shall consult with the Lessee on the standards,
methods, protocol and procedures to be used in the Exit Baseline and the Lessee shall select the
sampling locations in those areas that are shown in shading on Exhibit 56.3 and the Port
Authority shall select the sampling locations in all the remainder of the areas identified on
Exhibit 56.3, except, however, the Lessee shall select half of the sampling locations in each
Additional Zone and the Port Authority shall select half of the sampling locations in each

Additional Zone.

(11)  “Exit Baseline Report” shall mean a report summarizing all of the
test results from the soil and groundwater samples taken as part of the Exit Baseline compiled
and entered into both Excel spreadsheets as well as electronic data deliverable format for import
into EqulS database and if Excel and or EquilS database are no longer available then in such
spreadsheet and format as shall be determined by the Port Authority. All test results from
samples taken within a Zone shall be grouped into sub-data sets. The sampling results that fall
within the boundaries of a Zone shall be associated with that Zone. Additionally, such report
shall show all the calculations to determine for each Zone the Exit Soil Threshold Level and the
Exit Ground Water Threshold Level for each Analyzed Item in accordance with paragraph (v) of

this Section.

(12)  “Free Product” shall mean ground water that contains free phase
petroleum hydrocarbons having a thickness of 0.01 fect or greater.

(13)  “Initial Post Construction Baseline Work” shall mean the
subsurface testing of the soil and ground water in and under the Premises, the Terminal 4 Parcel
and Terminal 6 Parcel and the preparation of the Initial Post Construction Baseline performed in
accordance with the terms and conditions set forth in paragraph (m) of this Section and in
Exhibit 56.1, Exhibit 56.2 and Exhibit 56.3.

(14)  “Lessee’s Act” shall mean any act or omission of the Lessee or of
any affiliated company of the Lessee or of any of their agents, contractors, sublessees,
representatives, or others on the Premises with the consent of the Lessee or any affiliated
company of the Lessee (excluding, however, use by third parties of any right of way through the
Premises granted by this Agreement) or over whom the Lessee has control.
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(15)  “Lessee’s Cost of the Exit Baseline” shall mean the sum of the
amounts paid by the Lessee to independent third party engineers, architects, consultants and
other professionals, construction supervisors and contractors for work actually performed and
labor and materials actually furnished in connection with the Exit Baseline inclusive of sales, use
and like taxes where applicable, and such amounts only (but only to the extent such amounts are
included in the Exit Baseline Certificate, as such amounts may be adjusted pursuant to the
provisions of subparagraph (8) of paragraph (v) of this Section) actually paid by the Lessee for
the Exit Baseline, to the extent that the inclusion of the same is permitted by generally accepted
accounting principles consistently applied, provided, however, (x) the Lessee’s Cost of the Exit
Baseline shall be limited to work covered by the Exit Baseline Certificate submitted by the
Lessee pursuant to and in accordance with subparagraph (4) of paragraph (v) of this Section; and
(y) it is specifically understood and agreed that no amounts paid for or in connection with any
trade fixtures or other personal property of the Lessee or any payment or payments on account of
any administrative or other overhead costs of the Lessée whether or not allocated to the Exit
Baseline by the Lessee’s own accounting practices shall be included in the Lessee’s Cost of the
Exit Baseline; and (z) the Lessee’s Cost of the Exit Baseline shall not include any payment to a
firm or corporation wholly or partially owned by or in common ownership with the Lessee or
any Exit Baseline that is not performed in accordance with all of the terms and provisions of this

Agreement.

(16)  “Lessee’s Cost of the Initial Post Construction Baseline ” shall
mean the sum of the amounts paid by the Lessee to independent third party engineers, architects,
consultants and other professionals, construction supervisors and contractors for work actually
performed and labor and materials actually furnished in connection with the Initial Post
Construction Baseline inclusive of sales, use and like taxes where applicable, and such amounts
only (but only to the extent such amounts are included in the Initial Post Construction Baseline
Certificate, as such amounts may be adjusted pursuant to the provisions of subparagraph (7) of
paragraph (m) of this Section) actually paid by the Lessee for the Initial Post Construction
Baseline, to the extent that the inclusion of the same is permitted by generally accepted
accounting principles consistently applied, provided, however, (x) the Lessee’s Cost of the Initial
Post Construction Baseline shall be limited to work covered by the Initial Post Construction
Baseline Certificate submitted by the Lessee pursuant to and in accordance with subparagraph
(3) of paragraph (m) of this Section; and further (y) it is specifically understood and agreed that
no amounts paid for or in connection with any trade fixtures or other personal property of the
Lessee or any payment or payments on account of any administrative or other overhead costs of
the Lessee whether or not allocated to the Initial Post Construction Baseline Work by the
Lessee's own accounting practices shall be included in the Lessee’s Cost of the Initial Post
Construction Baseline; and (z) the Lessee’s Cost of the Initial Post Construction Baseline shall
not include any payment to a firm or corporation wholly or partially owned by or in common
ownership with the Lessee or any Initial Post Construction Baseline Work that is not performed
in accordance with all of the terms and provisions of this Agreement.

(17)  “Migrated Hazardous Substances™ shall mean (i) any Hazardous
Substance that has migrated onto the Premises from outside the Premises and (ii) any Hazardous
Substance constituting a part of the Existing Condition that has migrated within or from the
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Premises, provided, however, in each case, except in the case of excavated soils used or
redeposited at the Redevelopment Work Sites pursuant to and in accordance with the all
Environmental Requirements, including without limitation the Remedial Action Work Plan,
Migrated Hazardous Substances shall in no event include any Hazardous Substances that have
migrated as a result of or in connection with any Lessee’s Act.

(18)  “Port Authority’s Cost of the Exit Baseline” shall mean and
include all amounts paid and expenses incurred by the Port Authority, including all interest,
costs, damages and penalties, in accordance with the provisions of Section 16 entitled
“Additional Rent and Charges” for, relating to or in connection with the Exit Baseline.

(19)  “Post Construction Baseline * shall mean the Initial Post
Construction Baseline, as the same may be supplemented and amended pursuant and subject to
paragraph (n) of this Section by the test results set forth in all Remediation Completion Reports
and/or by the test results in all Additional Baselines. '

(20)  “Zone” shall mean each of the 8 zones identified in Exhibits 56.2
and 56.3 and each Additional Zone.

(by (1)  Without limiting the generality of any of the other terms and
provisions of this Lease and subject to the terms and provisions of paragraph (b)(2) of this
Section, the Lessee hereby expressly agrees to assume all responsibility for, relieve the Port
Authority from, and reimburse the Port Authority for, any and all risks, claims, penalties, costs
and expenses of any kind whatsoever caused by, arising out of or in connection with, the
condition of the Premises whether any aspect of such condition existed prior to, on or after the
Lease Commencement Date, including without limitation all Environmental Requirements and
all Environmental Damages and to indemnify and hold harmless the Port: Authority for all such
risks, claims, penalties, responsibilities, costs and expenses.

(2)  Itis hereby agreed and understood that except as set forth in
paragraphs (k), (q) and (r) of this Section and in Sections 2(g)(12) and 87 of this Lease, the
Lessee shall not be responsible for the Condition Exceptions.

(c) Without limiting the Lessee’s obligations elsewhere under this Agreement
to comply with all laws, ordinances, governmental rules, regulations and orders which were or at
any time are in effect during the term of the letting under this Agreement, the Lessee understands
and agrees that, except with respect to the Condition Exceptions for which the Lessee is not
responsible for pursuant to paragraph (b)(2) of this Section, it shall be obligated, at its cost and
expense, to comply with and relieve the Port Authority from compliance with all Environmental
Requirements which are applicable to or which affect (i) the Premises with the exccption'only'of
Migrated Hazardous Substances, (ii) the operations of, or work performed by, the Lessee or
others with the consent of the Lessee at the Premises or the Lessee’s operations at the Airport,
(iii) the occupancy and use of the Premises by the Lessee or by others with its consent or (iv) any
Hazardous Substance which has migrated from the Premises with the exception only of Migrated
Hazardous Substances and shall in accordance with and subject to the provisions of Section 2
hereof entitled “Construction by the Lessee” or Section 33 hereof entitled “Other Construction of
the Lessee”, as the case shall be, perform all remediation, containment and clean-up of
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Hazardous Substances required in order to fully satisfy the compliance obligations set forth
herein. Nothing in the foregoing shall be construed as a submission by the Port Authority to the
application to itself of any Environmental Requirements; provided, however, that no immunity or
exemption of the Port Authority from any Environmental Requirements shall excuse compliance
or be grounds for noncompliance on the part of the Lessee. Except with respect to the Condition
Exceptions for which the Lessee is not responsible for pursuant to paragraph (b)(2) of this
Section and without limiting the generality of the foregoing and as part of the Lessee’s
fulfillment of the foregoing obligations, the Lessee shall be responsible, at its sole cost and
expense and subject to the direction of the Port Authority, for:

(1) the preparation of and submission to all applicable Govemnmental
Authorities of any notice, negative declaration, remedial action workplan, no further action letter,
remediation agreement or any other documentation or information;

2) the obtaining of any surety bond or the giving of any other
financial assurances; and

(3)  complying with the provisions of all Environmental Requirements
becoming effective on or relating to the termination, expiration or surrender of the letting of the
Premises or of any portion thereof under this Agreement, or on the closure or transfer of the
Lessee’s operations at the Premises.

(d) In addition to and without limiting the generality of the obligations of the
Lessee set forth above and elsewhere in this Agreement, the Lessee shall, at its sole cost and
expense and in accordance with and subject to the provisions of Section 33 of this Agreement,
upon notice from the Port Authority, promptly take all actions to:

(1) (i) completely remove and remediate (i) all Hazardous
Substances in, on and under the Premises and at the Airport resulting from or in connection with
the use and occupancy of the Premises by the Lessee or any affiliated company of the Lessee or
which have been or permitted to be disposed of, released, discharged or otherwise placed in, on
or under the Airport by the Lessee or any affiliated company of the Lessee and (ii) all Hazardous
Substances which have been disposed of, released, discharged or otherwise placed-in, on or
under the Premises during the term of the letting of the Premises under this Agreement or during
the term of any previous agreement between the Lessee or any affiliated company of the Lessee
and the Port Authority covering the Lessee’s or any such affiliated company's use and/or
occupancy of the Premises or any portion thereof, except for Hazardous Substances caused by
the sole acts or omissions of the Port Authority or Port Authority contractors on or after the
Effective Date, provided, however, Port Authority contractors shall for the purpose of this
paragraph (d) shall in no event include the System Operator even when acting as the contractor
of the Port Authority, and further, provided, however, that the redepositing of soil in compliance
with Section 2 hereof in the performance of the Construction Work shall not be or be deemed to
resulting from or in connection with the use and occupancy of the Premises or a Hazardous
Substance disposed of, released, discharged or otherwise placed in, on or under the Premises for

the purposes of this paragraph (d)(1);
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(2) except with respect to the Condition Exceptions which the Lessee
is not responsible for pursuant to paragraph (b)(2) of this Section, remove and remediate all
Hazardous Substances in, on or under the Premises or which have migrated from or from under
the Premises to any other property which any Governmental Authority or any Environmental
Requirement or any violation thereof require to be remediated or removed; and

3) except with respect to the Condition Exceptions which the Lessee
is not responsible for pursuant to paragraph (b)(2) of this Section, remove and remediate all
Hazardous Substances which were in, on or under the Premises and which have migrated from or.
from under the Premises necessary to mitigate any Environmental Damages.

(e) The obligations set forth in paragraphs (c) and (d) of this Section shall
include but not be limited to the investigation of the environmental condition of the area to be
remediated, the preparation of feasibility studies, reports and remedial plans and the performance
of any removal, remediation, containment, operation, maintenance, monitoring or restoration
work and shall be performed in a good, safe and workmanlike manner. The Lessee shall
promptly provide the Port Authority with copies of all test results and reports generated in
connection with such obligations. The Lessee shall seal or cap all monitoring wells and test
holes as required by all Environmental Requirements, remove all associated equipment and

restore the remediated property.

() Subject to the terms and conditions of paragraph (u) of this Section and
without limiting the Port Authority’s remedies under this Agreement or at law or in equity, the
Port Authority shall have the right during and after the term of the letting of the Premises under
this Agreement to such equitable relief, including restraining injunctions and declaratory
judgments, to enforce compliance by the Lessee of its environmental obligations under this
Agreement including without limitation all the Lessee’s obligations under this Section. In the
event that the Lessee fails to comply with or perform any of such obligations, the Port Authority
at any time during the term or subsequent to the termination, expiration or surrender of the
Jetting of the Premises or any portion thereof may elect (but shall not be required) to perform
such obligations and upon demand the Lessce shall pay to the Port Authority as additional rent
its costs thereof, including all overhead costs as determined by the Port Authority. For the
purposes of this paragraph, the term “cost” shall be as defined in Section 16 of this Agreement.

(g)  Without limiting any other of the Lessee’s obligations under the Lease and
except with respect to the Condition Exceptions which the Lessee is not responsible for pursuant
to paragraph (b)(2) of this Section, the Lessee shall provide the General Manager of the Airport
at the cost and expense of the Lessee with such information, documentation, records,
correspondence, notices, reports, (ests, results, and certifications and any other information as the
Port Authority shall request in connection with any Environmental Requirements which the
Lessee is obligated to comply with pursuant to this Agreement or Environmental Damages and
the Lessee shall promptly acknowledge, swear to (if required ), sign or otherwise fully execute
the same. The Lessee agrees that any of the foregoing may be filed by the Port Authority with
the appropriate Governmental Authority on behalf of the Lessee at the Lessee’s cost and
expense. Further, the Lessee agrees unless directed otherwise by the Port Authority, to provide
the General Manager of the Airport with copies of all information, documentation, records,

193



Draft Dated November 8, 2005

correspondence, notices, certifications, reports, test results and all other submissions provided by
the Lessee to a Governmental Authority and by a Governmental Authority to the Lessee within
five (5) days that the same are made available to or received by the Lessee with respect to any
Environmental Requirements or any Environmental Damages.

(h) Without limiting the generality of any other provision contained in this

Agreement and except with respect to Condition Exceptions which the Lessee is not responsible
for pursuant to paragraph (b)(2) of this Section, the Lessee shall indemnify, hold harmless and
~ reimburse the Port Authority, its Commissioners, officers, employees and representatives from

all claims, demands, penalties, fines, liabilities (including strict liability), settlements, attorney
and consultant fees, investigation and laboratory fees, removal and remediation costs, court costs
and litigation expenses, damages, judgments, losses, costs and expenses of whatsoever kind or
nature and whether known or unknown, contingent or otherwise, just or unjust, groundless,
unforeseeable or otherwise, arising or alleged to arise out of or in any way related to any
Environmental Damages or any Environmental Requirement which the Lessee is obligated to
comply with pursuant to this Agreement, or the risks and responsibilities assumed hereunder by
the Lessee for the condition of the Premises or a breach or default of the Lessee’s obligations
under this Section and under paragraphs (b)(2)(iii)(bb), (b)(2)(viii)(dd), (g)(12), (g)(25), (£)(26),
(2)(30), (£)(32), (2)(33), (2)(34) and (o) of Section 2 hereof. If so directed, the Lessee shall at its
own expense defend any suit based upon the foregoing, and in handling such it shall not, without
obtaining express advance permission from the General Counsel of the Port Authority, raise any
defense involving in any way the jurisdiction of the tribunal over the person of the Port
Authority, the immunity of the Port Authority, its Commissioners, officers, agents or employees,
the governmental nature of the Port Authority or the provisions of any statutes respecting suits
against the Port Authority. :

(1) (1)  Without limiting the generality of any provision of this Agreement,
in the event that any Environmental Requirement sets forth more than one compliance standard,
the Lessee agrees that the standard or standards to be applied in connection with any obligation it
may have under this Agreement with respect to said Environmental Requirement shall be that
‘which requires or permits the lowest level of a Hazardous Substance, provided, however, in the
event such lowest level of a Hazardous Substance requires or allows the imposition of any
restriction of any nature whatsoever upon the use or occupancy of the Premises or any other
portion of the Airport or upon any operations or activities conducted or to be conducted on the
Premises or the Airport or upon the transfer of the Premises or the Airport, then the Lessee shall
remediate to such a level so that there is no such restriction placed upon the use and occupancy
of the Premises or the Airport or upon any operations or activities conducted or to be conducted

on the Premises or the Airport.

(2) Nothing in this paragraph (i) shall require or be construed to
require the Lessee to remediate below the Existing Condition except as otherwise required by or
as set forth in this Agreement including without limitation as required by or as set forth in
paragraphs (k), (q) and (r) of this Section and Section 2 hereof. '

) From and after the Initial Post Construction Baseline Effective Date, the
methodology to be used to determine the Ground Water Threshold Level for each and every
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Analyzed Item within each Zone and to determine the Soil Threshold Level for each and every
Analyzed Item within each Zone shall be as follows:

(1)  Only the ground water and soil test results set forth in the Post
Construction Baseline shall be used to calculate the Ground Water Threshold Levels and the Soil

Threshold Levels.

(2)  No test results from soil samples containing any Lessee Hazardous
Substance shall be used to calculate any Soil Threshold Level and no test results from ground
water samples containing any Lessee Hazardous Substance shall be used to calculate any Ground

Water Threshold Level.

3) Analyzed Items not detected for a given ground water sample shall
be assigned a concentration equal to half of the ground water detection limit for such Analyzed
Ttem and Analyzed Items not detected for a given soil sample shall be assigned a concentration
equal to half of the soil detection limit for such Analyzed Item.

(4)  The maximum concentration of each Analyzed Item in the ground
water samples taken from a location shall be used to represent the concentration of that Analyzed
Item in the ground water at that location and the maximum concentration of each Analyzed Item
in the soil samples taken from a location shall be used to represent the concentration of that

Analyzed Item in the soil at that location.

(5) The mean concentration of an Analyzed Item in the ground water
(i.e. the “WM”) shall be calculated for each Zone using the following equation: WM = (X1 + X2
+ ...+ Xn)/ n; where “X” shall equal the maximum concentration of an Analyzed Item in the
ground water at one sample location and “n” shall equal the number of ground water sample

locations in such Zone.

6) The mean concentration of an Analyzed Item in the soil (i.e. the

“SM”) shall be calculated for each Zone using the following equation: SM=(Y1 + Y2+ ...+
Yn) / n; where “Y" shall equal the maximum concentration of an Analyzed Item in the soil at one
sample location and “n” shall equal the number of soil sample locations in such Zone.

(7)  The standard deviation for each Analyzed Item in the 2ground water
shall be calculated for each Zone using the following equation: SD ={ [ ( X1 - WM)" + (X2 -
WM)? +..+ (Xn- WM ¥/ (n-1) }"

(8) The standard deviation for each Analyzed Item in the soil shall be
calculated for each Zone using the following equation: SD ={ [ ( Y1 - SM)? + ( Y2 - SM)? +..+ (
Yn-SM?)/(n-1)}" |

9) A ground water threshold level for each Analyzed Item shall be
calculated for each Zone using the following equation: Ground Water Threshold Level =13 x
(WM + SD). The ground water threshold level as so calculated for cach Analyzed Item in ground
water of a Zone is herein called a “Ground Water Threshold Level”).
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(10) A soil threshold level for each Analyzed Item shall be calculated
for each Zone using the following equation: Soil Threshold Level = 1.3 x (SM + SD). The soil
threshold level as so calculated for each Analyzed Item in soil of a Zone is herein called a “Soil

Threshold Level”).

k) M Except as provided in paragraph (g)(12) of Section 2 and in
Section 87 hereof, it is expressly understood and agreed that the proper handling, delivery,
treatment, storage, transportation, disposal and depositing (all of the foregoing being hereinafter
collectively called “Disposal”), whether on or off the Airport, of any soil, dirt, sand, silt, water,
asbestos, lead, PCB’s, demolition or construction debris or other matter (hereinafter collectively
called the “Matter”) excavated, disturbed or removed by the Lessee (or by any contractor or
contractors of the Lessee) at, from or under the Premises (or any other area of the Airport ) at any
time or times and regardless of the nature or composition of such Matter, including without
limitation, any and all Disposal of said Matter in connection with the performance of the
Construction Work or the repair, replacement or rebuilding of the Premises as required under
Section 10 of this Agreement, and any and all remediation and Disposal of said Matter and any
and all other remediation and Disposal (whether soil, upper aquifer or otherwise) necessary,
required or appropriate as a result of, caused by, incidental to or triggered by such excavation,
disturbance or removal of the Matter or arising therefrom, and the taking or doing of any and all
other action or actions necessary, required or appropriate in connection therewith shall be the
sole and complete responsibility of the Lessee, including, without limitation, all costs and
expenses thereof and any and all Environmental Damages, applicable Environmental
Requirements, claims, penalties and other expenses relating thereto. The foregoing obligations of
the Lessee shall obtain and apply with full force and effect irrespective of the nature or source of
any contaminant, pollutant, chemical, waste or other substance or whether any of the same is a
Hazardous Substance or whether any of the same is at a level or levels above or below the
Existing Condition or whether there has or has not been any decrease or increase in such level or
Jevels. The Lessee shall perform all of the foregoing in accordance with and subject to all the
terms, provisions, covenants and conditions of this Agreement.

(2)  Without limiting the generality of any other term or condition of
this Agreement, title to any Matter on the Premises or the Airport excavated or removed by the
Lessee and not used at the Premises shall vest in the Lessee upon the excavation or removal
thereof, except as set forth in paragraph (g)(12) of Section 2 hereof, and all such Matter shall be
delivered and deposited by the Lessee at the Lessee’s sole cost and expense (0 a location off the
Airport in accordance with the terms and conditions of this Agreement and all applicable

Environmental Requirements.

3) In the event the Lessee discovers any Hazardous Substance in, on
or under the Premises, the Lessee in reporting such Hazardous Substance shall direct such report
to-the attention of such individual at the subject governmental authority as the General Manager
of the Airport shall require in order to assure consistency in the environmental management of
the Airport, provided, however, notwithstanding the foregoing in no event shall the Lessee be
required by this paragraph (k)(3) to violate any Environmental Requirement.
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4) Promptly upon final disposition by the Lessee of any Hazardous
Substance from the Premises or the Airport, the Lessee shall submit to the Port Authority a
“Certification of Final Disposal” stating the type and amount of material disposed, the method of
disposal and the owner and location of the disposal facility. The format of such certification
shall follow the requirements, if any, of governmental agencies having jurisdiction as if the Port
Authority were a private organization and the name of the Port Authority shall not appear on any
certificate or other document as a generator or owner of such material, except as provided in

paragraph (g)(12) of Section 2 hereof.

()  Without limiting the foregoing and without limiting the generality of the
provisions of Section 17 of this Lease and subject to and in accordance with said Section 17, the
Port Authority and its designees, shall have the right but not the obligation to enter upon the
~ Premises upon forty-cight (48) hours’ notice t0 the Lessee or on such shorter notice if any

Environmental Requirement or the DEC or other governmental entity should require more
immediate action by the Port Authority, to conduct testing and related activities from existing
wells, if any, to make additional wells and borings and to conduct testing and related activities
therefrom and to perform such activities as shall be necessary to remediate the Existing
Condition, including but not limited to, conducting pumping operations from said wells. In the
exercise of the foregoing rights the Port Authority and its designees shall not unreasonably
interfere with the use and occupancy of the Premises by the Lessee. From and after the use of
any Gate, if any of the foregoing activities are required to be performed in the vicinity of such
Gate, the Port Authority and its designees shall at a minimum, have unrestricted access to such
Gate and adjoining areas daily between the hours of 11:00 p.m. and 5:00 a.m.

(m)  Initial Post Construction Baseline:

(1 Establishment of Initial Post Construction Baseline
Sampling Locations:

In the event that during the period from the Effective Date to the
date that the last sample is taken as part of the Initial Post Construction Work (the “Initial Post
Construction Baseline Effective Date”), both dates inclusive, an Unknown Environmental
Condition shall have been discovered and such Unknown Environmental Condition shall not
contain any Lessee Hazardous Substances, then in addition to the locations set forth in Exhibits
56.2 and 56.3, the Initial Post Construction Baseline Work shall include, at a minimum, the
installation of one monitoring well and the taking of one soil and one ground water sample and
the testing thereof as provided in this paragraph (m) and in Exhibit 56.1 hereof from such
location or locations as shall be determined by the Port Authority within the area where the
Unknown Environmental Condition was recorded pursuant to paragraph (g)(12) of Section 2
hereof (each such location an “Additional Sampling Location™).

(2) Performance of the Initial Post Construction Baseline:
IR

The Lessee shall perform the Initial Post Construction Baseline
Work in accordance with the terms and conditions set forth in this paragraph (m), Section 33
hereof and in Exhibit 56.1, Exhibit 56.2 and Exhibit 56.3. Such post construction baseline shall
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be performed on the Premises, the Terminal 4 Parcel and Terminal 6 Parcel as soon as
practicable subsequent to the completion of the Airside Civil Work or a portion thereof that is to
be performed on the Premises as part of the Redevelopment Work but not later than the earlier to
occur of the date of delivery of the first certificate delivered by the Lessee pursuant to paragraph
(n)(2)(ii) of Section 2 hereof for the Airside Civil Work and the date that the first Enplanement
shall occur. The draft post construction baseline test results referred to in Exhibit 56.1 shall be
delivered by the Lessee to the Port Authority within ninety (90) days after the last sample is
taken in the performance of the Initial Post Construction Baseline Work and, subject to the terms
and conditions of paragraph (n) of this Section, from and after the Initial Post Construction
Baseline Effective Date, the Initial Post Construction Baseline shall be and become the test
results used to calculate the Existing Condition in accordance with this Section.

3) Payment for the Cost of the Initial Post Construction
Baseline:

The Lessee's Cost of the Initial Post Construction Baseline shall be
shared equally between the Port Authority and the Lessee. Accordingly, the Port Authority shall
pay to the Lessee an amount equal to (Ex.2@)the Lessee’s Cost of the Initial Post Construction
Baseline within ninety (90) days after the date that the Lessee shall have delivered to the Port
Authority the Initial Post Construction Baseline Certificate.

“4) Initial Post Construction Baseline Certificate:

The Lessee shall deliver to the Port Authority within ninety (90)
days after the Initial Post Construction Baseline Effective Date a notarized certificate of the
Lessee covering the Lessee’s Cost of the Initial Post Construction Baseline meeting all the
requirements set forth in this paragraph (m)(4) (such certificate meeting all of the requirements
of this paragraph (m)(4) and which is delivered to the Port Authority on or before the ninetieth
(90" day after the Initial Post Construction Baseline Effective Date is hereinafter referred to as
the “Initial Post Construction Baseline Certificate”), which certificate shall be signed by a
responsible fiscal officer of the Lessee, notarized and shall further:

(1) set forth, in reasonable detail, the amounts paid to
specified independent third party contractors and the amounts of payments made to other
specified Persons for the Lessee’s Cost of the Initial Post Construction Baseline and certify that
such amounts constitute portions of the Lessee’s Cost of the Initial Post Construction Baseline;

(i)  have atiached thereto reproduction copies or duplicate
originals of the invoices of such independent third party contractors and other Persons and an
acknowledgment by such independent contractors and other Persons of the receipt by them of

such amounts and payments;

(i) certify that the amounts and payments therein set forth
constitute all of the Initial Post Construction Baseline Work; that the Initial Post Construction
Baseline covered by the certificate has been accomplished and that it has been performed in
accordance with all the terms and provisions of this Lease; and that the work covered by the
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certificate was performed by the Lessee prior to the Initial Post Construction Baseline Effective
Date; and '

(iv)  certify there is no outstanding indebtedness known to the
Lessee, after due and diligent inquiry, then due on account of the Initial Post Construction
Baseline Work which, if unpaid, might become the basis of a vendor’s, mechanic’s, laborer’s or
materialmen statutory or other lien or alleged lien upon the Airport or any part thereof, or upon
the Lessee’s leasehold interest therein, provided that the foregoing shall not limit or impair
Section 20 hereof or any rights or remedies of the Port Authority under this Lease or otherwise.

(5) Nothing contained herein shall be deemed or construed as a
submission by the Port Authority to the application to itself of any lien described in this
paragraph (m) or to limit or impair Section 20 hereof or any rights or remedies of the Port
Authority under this Lease or otherwise.

(6) The Lessee shall promptly supply to the Port Authority such
supporting documents, agreements, contracts and records as the Port Authority shall deem
necessary (o substantiate the matters set forth in the Initial Post Construction Baseline

Certificate.

) No amount paid by the Port Authority to the Lessee pursuant to
this paragraph (m) shall be deemed final until the Lessee’s Cost of the Initial Post Construction
Baseline has been finally determined by the Port Authority. Such final determination shall occur
only after the Port Authority has examined and approved the Initial Post Construction Baseline
Certificate and the Lessee’s Books and Records covering the Initial Post Construction Baseline

‘Work, In no event whatsoever shall the cost of any portion of the Lessee’s Cost of the Initial Post
Construction Baseline as finally determined and computed in accordance with the provisions of
this Section include any expenses, outlays or charges whatsoever by or for the account of the
Lessee for or in connection with the performance of any Initial Post Construction Baseline Work
unless such work is actually performed nor the costs of any work which is secured by liens,
mortgages, other encumbrances or conditional bills of sale, it being understood that the foregoing
prohibition on liens, mortgages, other encumbrances and conditional bills of sale is not meant to
apply to equipment which is used to perform the Initial Post Construction Baseline Work.

(8) In the event that a Port Authority audit completed within three (3)
years after the date that the Lessee shall have delivered a complete Initial Post Construction
Baseline Certificate to the Port Authority meeting all the requirements set forth in this paragraph
(m), shall disclose that the amount of the Lessee’s Cost of the Initial Post Construction Baseline
is not the amount set forth in the Initial Post Construction Baseline Certificate, then the Lessee’s
Cost of the Initial Post Construction Baseline shall be recalculated as determined by the Port
Authority audit and in the event that the Lessee’s Cost of the Initial Post Construction Baseline
as so recalculated is less than the amount of the Lessee’s Cost of the Initial Post Construction
Baseline paid by the Port Authority to the Lessee, the amount of any excess payment received by
the Lessee on account of the Initial Post Construction Baseline Work resulting from such

-recalculation shall be immediately payable by the Lessee to the Port Authority upon demand and
in the event that the Lessee’s Cost of the Initial Post Construction Baseline as so recalculated is
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more than the amount of the Lessee’s Cost of the Initial Post Construction Baseline paid by the
Port Authority to the Lessee, the amount of such excess resulting from such recalculation shall
be credited by the Port Authority to the Lessee’s Ground Rental payments under Section 4
hereof. :

)] If the Lessee has included in any portion of the Lessee’s Cost of
the Tnitial Post Construction Baseline any item as having been incurred, but which in the
reasonable opinion of the Port Authority was not so incurred, or which in the reasonable opinion
of the Port Authority if so incurred is not an item properly chargeable to such element of cost
under sound accounting practice or to the Lessee’s Cost of the Initial Post Construction Baseline,
or does not represent an appropriate division of the costs of a particular contract according to
time of performance or delivery and the parties have been unable to resolve their differences
within ninety (90) days after the Port Authority gives its notice to the Lessee objecting to the
same, then such dispute shall be decided by the Chief Engineer of the Port Authority.

(n)  Adjustments to the Existing Condition:

(1) If the Port Authority wishes to revise any Ground Water Threshold
Level or any Soil Threshold Level after any Person performs remediation on the Premises and
such remediation is performed or completed after the date that the last sample was taken in the
performance of the Initial Post Construction Baseline Work, then the Port Authority, may but
shall not be obligated to, supplement or amend any of the Ground Water Threshold Levels and
Soil Threshold Levels as follows: The Port Authority may but shall not be obligated to take soil
and water samples from such areas, test such samples for one or more Analyzed Items and set
forth any or all of such test results in a report. If any such report is delivered by the Port
Authority to the Lessee, upon the date of such delivery each such report shall be referred to for
purposes of this Agreement as a “Remediation Completion Report”™). The tests results set forth in
each Remediation Completion Report shall supersede and replace the test results in the existing
Post Construction Baseline if such test results are of samples of Analyzed Items taken from the
same well or boring or a new well or boring which is immediately adjacent to such well or
boring and shall supplement and be in addition to the test results in the existing Post
Construction Baseline if such test results are of samples of Analyzed Items taken from any other
location on the Premises. Further for each Remediation Completion Report, the Port Authority
shall recalculate ail of the Ground Water Threshold Levels and the Soil Water Threshold Levels
in each Zone for which test results are set forth in such Remediation Completion Report. Such
recalculation shall be based upon the Post Construction Baseline as the same has been
supplemented and amended by the test results set forth in such Remediation Completion Report
in accordance with paragraph (j). Such calculations of the new Ground Water Threshold Levels
and Soil Threshold Levels shall be set forth in such Remediation Completion Report. Further,
from and after the delivery of such Remediation Completion Report to the Lessee the Existing
Condition for each such Zone shall be determined on the basis of such recalculated Ground
Water Threshold Levels and Soil Thresholds Levels.

(2) In the event that any ground water test result of a sample taken in.
any Zone as part of the Initial Post Construction Baseline Work shows the presence of Free
Product, the Port Authority may but shall not be obligated to delineate the extent of such Free
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Product. If the Port Authority wishes that such delineated area become an Additional Zone, it
shall perform Additional Baseline Work for such area and prepare an Additional Baseline. Upon
the delivery of such Additional Baseline covering such Additional Baseline Work, which
baseline report shall contain the coordinates of such delineated area, such delineated area shall
become an “Additional Zone™. Additionally, upon such delivery any portion of such Additional
Zone that was formerly a portion of one or more existing Zones shall no longer be a portion of
such Zone. Each Additional Baseline shall further set forth the calculation of new Soil Threshold
Levels and Ground Water Thresholds for the Additional Zone and each of the reconfigured ‘
Zones. From and after the delivery of such Additional Baseline Report to the Lessee the Existing
Condition for such Zones shall be determined on the basis of such recalculated Ground Water
Threshold Levels and Soil Threshold Levels.

(o)  Protection of Wells:

Without limiting the generality of the provisions of Section 10°of the.
Lease, from and after DBO the Lessee agrees to protect and maintain the accessibility of all
ground monitoring wells installed as part of the Initial Post Construction Baseline Work or
installed by the Port Authority on the Premises pursuant to any Environmental Requirement,
including without limitation the Remedial Action Work Plan, and to repair any damage thereto
not caused by the activities of the Port Authority or its designee(s). Upon notice from the Port
Authority, the Lessee shall close all such wells in accordance with all Environmental
Requirements at its sole cost-and expense except for wells installed by the Port Authority and in
addition to the requirements of paragraph (g) of this Section, provide the Port Authority with all
documentation and any other information required to close out such wells in accordance with all
Environmental Requirements. o -

(p)  The terms and conditions of this Section are intended to allocate the -
obligations and responsibilities between the Lessee and the Port Authority, and nothing in this
Section or elsewhere in this Lease shall, or shall be deemed to, limit, modify waive or otherwise
alter the rights, claims and remedies which the Port Authority or the Lessee may have against
third parties at law, equity or otherwise. ‘

(q)  Notwithstanding any other term or provision of this Agreement, the
Existing Condition shall in no event include and the Condition Exceptions shall not apply to any
Hazardous Substance whose presence in, on or under the Premises was caused by or resulted
from the use and occupancy of the Premises by the Lessee or by any affiliated company of the
Lessee, or the performance of any work by any of them, or the acts or omissions of the Lessee,
its officers, agents or employees, or the acts or omissions of any affiliated company of the Lessee
or of any sublessees or others who occupied the Premises with the permission of the Lessee or
with the permission of an affiliated company of the Lessee or their officers, agents or employees
or any Hazardous Substance that was added to or under the Premises on or after the Effective
Date and was not added by the sole acts or omissions of the Port Authority (any for the foregoing
Hazardous Substance is herein referred to as a “Lessee Hazardous Substance”), it being
understood that for the purposes of this paragraph (q) that the act of reusing and re-depositing
soil that is excavated as part of the Construction Work in compliance with the terms and
conditions of Section 2 hereof shall not be or be deemed to have been caused by or resulted from
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the use and occupancy of the Premises by the Lessee or by any affiliated company of the Lessee,
or the performance of any work by any of them, or the acts or omissions of the Lessee, its
officers, agents or employees, or the acts or omissions of any affiliated company of the Lessee or
of any sublessees or others who occupied the Premises with the permission of the Lessee or with
the permission of an affiliated company of the Lessee or their officers, agents or employees.

® Notwithstanding any other term or condition of this Agreement, it is
hereby understood and agreed that the Lessee’s obligations under this Agreement for remediation
and removal of Hazardous Substances shall not be nor be deemed to be affected in any way
whatsoever if the Existing Condition or any portion thereof, is or will be remediated or removed
by the Lessee in whole or in part in the fulfillment of any of the Lessee’s obligations under this
Agreement, whether due to the fact the Lessee cannot rémediate or remove one or more
Hazardous Substances for which it is responsible to remediate or remove without remediating or
removing one or more Hazardous Substances for which it is not responsible for remediating or
removing or due to cost or expedience or for any other reason or that it is responsible for
removing a Hazardous Substance to 2 related Ground Water Threshold Level or Soil Threshold
Level and it can not do so without removing a Hazardous Substance to or below its related
Ground Water Threshold Level or Soil Threshold Level, and in no event shall the Port Authority
~ have any responsibility for such remediation or removal, including without limitation, any
obligation to share in the cost of such remediation or removal except as set forth in Section

2(g)(12) and Section 87 hereof.

- (s) The Port Authority has advised the Lessee that it is the intention of the
Port Authority with respect to the application of pollution prevention programs, “best
“management practices plans” and other voluntary programs adopted and agreements made by the
Port Authority with any governmental agencies, departments, commissions, boards, bureaus or
instrumentalities of the United States, states and political subdivisions thereof constituting
Environmental Requirements that the Port Authority will treat the Lessee in a similar manner as
similarly situated Persons at the Airport. '

(t) In addition to and without limiting any other term or condition of this

Lease, including without limitation, Sections 6, 9-and 26 hereof and any other term or condition
of this Section, the Exit Ground Water Threshold Level for each Analyzed Item within each
Zone shall be compared to the Ground Water Threshold Level for such Analyzed Item within.
such Zone and if any Exit Ground Water Threshold Level exceeds the Ground Water Threshold
~ Level for such Analyzed Item within such Zone, the Lessee shatl on or before the cessation of

the letting hereunder or any portion thereof and subject to the provisions of Section 33 hereof,
remediate such Analyzed Item within such Zone to the Ground Water Threshold Level for such
Analyzed Item, and the Exit Soil Threshold Level for each Analyzed Item within each Zone shall
be compared to the Soil Threshold Level for such Analyzed Item within such Zone and if any
Exit Soil Threshold Level exceeds the Soil Threshold Level for such Analyzed Item within such
‘Zone, the Lessee shall on or before the cessation of the letting hereunder or any portion thereof
and subject to the provisions of Section 33 hereof, remediate such Analyzed Item within such
Zone to the Soil Threshold Level for such Analyzed Item.
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(u)  Without limiting any other term or provision hereof, all the obligations of

 the Lessee under this Section shall survive the expiration or termination of the letting of the

Premises or any portion thereof, provided, however, the obligations of the Lessee under this
Section in connection with or arising out of Hazardous Substances that were not caused by a
Lessee’s Act shall expire and terminate on the tenth (10™) anniversary of such termination or
expiration except that that the foregoing shall not release the Lessee from any obligations or
liabilities which may independently arise or accrue at law or in equity, provided, further,
however, the Lessee shall not be responsible for any Hazardous Substances in, on, under or about
the Premises which the Lessee can prove occurred after the date that the Lessee shall have

surrendered the Premises to the Port Authority and were not due to a Lessee’s Act.

) (1)  Performance of the Exit Baseline by the Lessee:

. Unless the Port Authority shall have notified the Lessee that it has
elected to perform the Exit Baseline as provided for in subparagraph (v)(2) of this paragraph,
subject to the terms and provisions of Section 33 hereof entitled “Other Construction by the
Lessee” the Lessee shall perform the Exit Baseline between the eight month and sixth month
immediately preceding the expiration of the letting hereunder or, in the case of an earlier
termination of the letting hereunder, within three months after the effective date of such
termination. The Lessee shall deliver the Exit Baseline to the Port Authority within ninety (90)

days after the completion of the Exit Baseline by the Lessee.

(2)  Right of Port Authority to Perform the Exit Baseline:

. The Port Authority shall have the right to elect to perform the Exit
Baseline upon notice given to the Lessee on the later to occur of: (x) nine (9) months prior.to the
expiration date of the term of the letting hereunder or (y) on or prior to the termination of such
letting. In the event such notice shall be given to the Lessee, the Port Authority shall perform the
" Exit Baseline in accordance with the terms and conditions set forth in this paragraph (v). Such
Exit Baseline shall be performed by the Port Authority within six (6) months after the earlier to
occur of the expiration or termination of the Lease. The Port Authority shall deliver the Exit
Baseline to the Lessee within ninety (90) days after the completion of the Exit Baseline by the

Port Authority.

3) | Payment for the Cost of the Exit Baseline:

If the Port Authority shall not have elected to perform the Exit
Baseline and the Lessee shall have performed the Exit Baseline, the Lessee’s Cost of the Exit
Baseline shall be shared equally between the Port Authority and the Lessee. Accordingly, the
Port Authority shall pay to the Lessee an amount equal to 50% of the Lessee’s Cost of the Exit
Baseline within ninety (90) days after the date that the Lessee shall have delivered to the Port
Authority the Exit Baseline Certificate. If the Port Authority shall have performed the Exit
Baseline, the Port Authority’s Cost of the Exit Baseline shall be shared equally between the Port
Authority and the Lessee. Accordingly, the Lessee shall pay to the Port Authority fifty percent
(50%) of the Port Authority’s Cost of the Exit Baseline after demand therefor by the Port

Authority.
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(4)  ExitBaseline Certificate:

If the Port Authority shall not have elected to perform the Exit
Baseline and the Lessee shall have performed the Exit Baseline, the Lessee shall deliver to the
Port Authority within ninety (90) days after the Lessee shall have completed the Exit Baseline a
notarized certificate of the Lessee covering the Lessee's Cost of the Exit Baseline meeting all the
requirements set forth in this paragraph (v) (such certificate meeting all of the requirements of
this paragraph (v)(4) and which is delivered to the Port Authority on or before ninety (90) days
after the Lessee shall have completed the Exit Baseline is hereinafter referred to as the “Exit
Baseline Certificate”), which certificate shall be signed by a responsible fiscal officer of the
Lessee and notarized-and further shall:

@i  setforth,in reasonable detail, the amounts paid to
specified independent third party coritractors and the, amounts of payments made to other
specified Persons for the Lessee’s Cost of the Exit Baseline and certify that such amounts .
constitute portions of the Lessee’s Cost of the Exit Baseline;

(i)  have attached thereto reproduction copies or duplicate
originals of the invoices of such independent third party contractors and.other Persons and an
acknowledgment by such independent contractors and other Persons of the receipt by them of
such amounts and payments; ’ ' '

(iv) certify that the amounts and payments therein set forth
constitute all or a portion of the Exit Baseline; that the Exit Baseline covered by the certificate
has been accomplished and that it has been performed in accordance with all the terms and
provisions of this Lease; and -

(v) certify there is 1o outstanding indebtedness known to the
Lessee, after due and diligent inquiry, then due on account of the Exit Baseline which, if unpaid,
might become the basis of a vendor’s, mechanic's, laboret’s or materialmen statutory or other
lien or alleged lien upon the Premises or any part thereof, or upon the Lessee’s leasehold interest
therein, provided that the foregoing shall not limit or impair Section 20 hereof or any rights or
remedies of the Port Authority under this Lease or otherwise.

) Nothing contained herein shall be deemed or construed as a
submission by the Port Authority to the application to itself of any lien described in this
paragraph (v) or to limit or impair Section 20 hereof or any rights or remedies of the Port
Authority under this Lease or otherwise.

(6)  The Lessee shall promptly supply to the Port Authority such
supporting documents, Agreements, contracts and records as the Port Authority shall deem
necessary to substantiate the matters set forth in the Exit Baseline Certificate.

_ _ Q) No amount paid by the Port Authority to the Lessee pursuant to
this paragraph (v) shall be deemed final until the Lessee’s Cost of the Exit Baseline has been
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finally determined by the Port Authority. Such final determination shall occur only after the Port
Authority has examined and approved the Exit Baseline Certificate and the Lessee’s Books and
Records covering the Exit Baseline. In no event whatsoever shall the cost of any portion of the
Lessee’s Cost of the Exit Baseline as finally determined and computed in accordance with the
provisions of this Section include any expenses, outlays or charges whatsoever by or for the
account of the Lessee for or in connection with the performance of any Exit Baseline unless such
work is actually performed nor the costs of any work which is secured by liens, mortgages, other
encumbrances or conditional bills of sale, it being understood that the foregoing prohibition on
liens, mortgages, other encumbrances and conditional bills of sale is not meant to apply to
equipment which is used to perform the Exit Baseline. '

(8)  Inthe event that a Port Authority audit completed within three 3)
years after the date that the Lessee shall have delivered a complete Exit Baseline Certificate to
the Port Authority meeting all the requirements set forth in this paragraph (v), shall disclose that
the amount of the Lessee’s Cost of the Exit Baseline is not the amount set forth in the Exit
Baseline Certificate, then the Lessee’s Cost of the Exit Baseline shall be recalculated as
determined by the Port Authority audit and in the event that the Lessee’s Cost of the Exit
Baseline as so recalculated is less than the amount of the Lessee’s Cost of the Exit Baseline paid
by the Port Authority to the Lessee, the amount of any excess payment received by the Lessee on
account of the Exit Baseline resulting from such recalculation shall be immediately payable by
the Lessee to the Port Authority upon demand and in the event that the Lessee’s Cost of the Exit
Baseline as so recalculated is more than the amount of the Lessee’s Cost of the Exit Baseline
paid by the Port Authority to the Lessee, the amount of such excess resulting from such
recalculation shall at the election of the Port Authority be credited against amounts owed by the
Lessee to the Port Authority or the Port Authority shall pay such excess to the Lessee.

) If the Lessee has included in any portion of the Lessee’s Cost of
the Exit Baseline any item as having been incurred, but which in the reasonable opinion of the
" Port Authority was not so incurred, or which in the reasonable opinion of the Port Authority if so
incurred is not an item properly chargeable to such element of cost under sound accounting
practice ot to the Lessee’s Cost of the Exit Baseline, or does not represent an appropriate
division of the costs of a particular contract according to time of performance or delivery and the
parties have been unable to resolve their differences within ninety (90) days after the Port
Authority gives its notice to the Lessee objecting to the same, then such dispute shall be decided
by the Chief Engineer of the Port Authority.

(10) It is hereby understood and agreed that the Exit Baseline and the
test results therefrom may be used by the Lessee to evidence that a Hazardous Substance in, on
or under the Premises occurred after the date that the Lessee shall have surrendered the Premises
to the Port Authority and that the Exit Baseline and the test results therefrom may be used by the
Port Authority to evidence that a Hazardous Substance in, on or under the Premises occurred on
or prior to the date that the Lessee shall have surrendered the Premises to the Port Authority.

_ (11)  The methodology to be used to determine the Exit Ground Water
Threshold Level for all Analyzed Items within each Zone and to determine the Exit Soil
Threshold Level for all Analyzed Items within each Zone shall be as follows:
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) Only the ground water and soil test results set forth in the
Exit Baseline Report shall be used to calculate the Exit Ground Water Threshold Levels and the
Exit Soil Threshold Levels.

(i)  Analyzed Items not detected for a given ground water
sample shall be assigned a concentration equal to half of the ground water detection limit for
such Analyzed Item and Analyzed Items not detected for a given soil sample shall be assigned a
concentration equal to half of the soil detection limit for such Analyzed Item.

(iii)  The maximum concentration of each Analyzed Item in the
ground water samples taken from a location shall be used to represent the concentration of that
Analyzed Item in the ground water at that location and the maximum concentration of each
Analyzed Item in the soil samples taken from a location shall be used to represent the
concentration of that Analyzed Item in the soil at that location. '

(iv)  The mean concentration of an Analyzed Item in the ground
water (i.e. the “WM?) shall be calculated for each Zone using the following equation: WM =
(X1 + X2+ ...+ Xn) / n; where “X” shall equal the maximum concentration of an Analyzed
Ttem in the ground water at one sample location and “n” shall equal the number of ground water
sample locations in such Zone.

(v) . The mean concentration of an Analyzed Item in the soil

~ (i.e. the “SM™) shall be calculated for each Zone using the following equation;: SM = (Y1 + Y2+
...+ Yn)/ n; where “Y” shall equal the maximum concentration of an Analyzed Item in the soil
at one sample location and “n” shall equal the number of soil sample locations in such Zone.

(vi) - The standard deviation for each Analyzed Item in the
ground water shall be calculated for each Zone using the following equation: Ground Water SD
={[(Xi CWM) 4 ( X2 - WM 4.4 (Xn - WM)* V/ (n-1) 2,

(vii) The standard deviation for each Analyzed Item in the soil
shall be calculated for each Zone using the following equation: Soil SD={ [ (Y1 - SM)? + ( Yz -
SM)? 4.+ (Yn-SM)* 1/ (n-1) }'2.

(viii) An exit ground water threshold level for each Analyzed
Item shall be calculated foreach Zone using the following equation: Exit Ground Water
Threshold = (WM + Ground Water SD). The exit ground water threshold levels as so calculated
for each Analyzed Item in the soil of a Zone is herein called an “Exit Ground Water Threshold

Level”.

(ix)  An exit soil threshold level for each Analyzed Item shall be
calculated for each Zone using the following equation: Exit Soil Threshold = (SM + Soil SD).
The exit ground water threshold level as so calculated for each Analyzed Item in the soil of a
Zone is herein called an “Exit Soil Threshold Level”. -
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(w)  Inthe event of the termination or surrender of a portion of the Premises
then all of the terms and conditions of paragraphs (u) and (v) shall apply to such termination or
surrender.

(x)  Exhibit 56.4 may be used by either party to establish the presence or non-
presence of any Hazardous Substance on the Premises prior to, on or after the Effective Date.

Section 57.  Late Charges

If the Lessee should fail to pay any amount required to be paid by the Lessee
under this Agreement when due to the Port Authority, including without limitation any payment
of rental or any payment of utility or other charges or if any such amount is found to be due as
the result of an audit, then, in such event, the Port Authority may impose (by statement, bill or
otherwise) a late charge with respect to each such unpaid amount for each late charge period
_ (hereinbelow described) during the entirety of which such amount remains unpaid, each such late
~ charge not to exceed an amount equal to eight tenths of one percent of such unpaid amount for

each late charge period. There shall be twenty-four late charge periods on a calendar year basis;
each late charge period shall be for a period of at least fifteen (15) calendar days except one late
~ charge period each calendar year may be for a period of less than fifteen (but not less than

thirteen) calendar days. Without limiting the generality of the foregoing, late charge periods in
the case of amounts found to have been owing to the Port Authority as the result of Port
Authority audit findings shall consist of each late charge period following the date the unpaid
amount should have been paid under this Agreement. Each late charge shall be payable
immediately upon demand made at any time therefor by the Port Authority, No acceptance by
the Port Authority of payment of any unpaid amount or of any unpaid late charge amount shall
be deemed a waiver of the right of the Port Authority of payment of any late charge or late "
charges payable under the provisions of this Section with respect to such unpaid amount. Each
late charge shall be and become additional rent, recoverable by the Port Authority in the same
manner and with like remedies as if it were originally a part of the rental. Nothing in this Section
is intended to, or shall be deemed to, affect, alter, modify or diminish in any way (i) any rights of
the Port Authority under this Agreement, including without limitation the Port Authority’s rights
set forth in Section 20 hereof entitled “Termination by the Port Authority” or (ii) any obligations
of the Lessee under this Agreement. In the event that any late charge imposed pursuant to this
Section shall exceed a legal maximum applicable to such late charge, then in such event such
charge payable under this Agreement shall be payable instead at such legal maximum.

Section 58.  Airport Transportation Facilitiés and Operations Use of Portions of the
Premises - '

(a) The Lessee understands that the Port Authority has constructed certain
ground transportation facilities at the Airport including, but not limited to, a light rail passenger
distribution system (“AirTrain”). The Lessee acknowledges and agrees that the AirTrain is
intended to be a benefit and enhancement to the Airport and to the Lessee’s operations thereon.

(b) €Y The Lessee understands that the construction and operation of the

AirTrain may require the location on the terminal of a passenger station (including pedestrian
access between it and the passenger terminal building) and, in addition, requires the use of a
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portion or portions of the Premises for and in-connection with the construction, maintenance or
operation of other portions of the AirTrain. The Lessee agrees that it shall make available to the
Port Authority upon demand such use for or in connection with the construction, maintenance
and operation of the AirTrain for such purposes as may be required or be appropriate therefor
and, where such portion of the AirTrain exclusively serves the Premises, the same shall be made
available by the Lessee without abatement of rental or charges hereunder or any payments by the
Port Authority to the Lessee therefor. Where such portion of the AirTrain does not exclusively
serve the Premises then the rental hereunder shall be abated in accordance with the rental
abatement provisions of this Lease.

(2)  Without limiting the terms and provisions of paragraph (b)(1)
above, the Lessee shall comply with the provisions of Section 2 hereof entitled “Construction by
the Lessee” with respect to the coordination of the AirTrain with the Construction Work as set
forth in said Section 2. : ' :

(c) The Lessee understands that the Port Authority considers the construction,
operation and maintenance of the AirTrain of the utmost importance to the efficient operation of
the Airport and to the fulfillment of the Port Authority’s governmental function to provide,
maintain, develop and operate the Airport; that the efficient use and operation of the AirTrain
will require that the Lessee in the operation and use of its passenger terminal facilities under this
Lease shall utilize and cooperate in the operation of the AirTrain to the end that the AirTrain
shall be utilized to the fullest extent possible so that its advantages and efficiencies can be fully
realized; and that the Port Authority does not by this Lease intend to enter into any agreement,
understanding or commitment which will interfere with, limit, restrict, hinder or prevent in any
way the development, construction, maintenance, operation or efficient use of the AirTrain.

(d) The Lessee also understands and acknowledges that the cost of planning,
design, construction, maintenance and operation of the AirTrain will be accorded the same cost
recovery treatment as the similar elements of the Air Terminal Highway is accorded in the JFK
Flight Fees Agreements for calculation of the flight fees under the JEK Flight Fees Agreements
and the same cost recovery treatment as the Air Terminal Highway is accorded for the
calculation of other fees and charges under other existing agreements and policies at the Airport,
and under any agreements which may be entered into in the future including agreements to
replace such existing agreement(s) or the JFK Flight Fees Agreements.

. (¢)  The Port Authority has also advised the Lessee that it is the intention of
the Port Authority that with respect to the maintenance, operation, use and payment for the
AirTrain all Ajrcraft Operators at the Airport which are similarly situated will be treated in a
similar manner including the treatment of the cost, if any, of each in connecting its airport

_terminal facility to the AirTrain. :

® Without limiting any other provisions of this Section the Lessee
understands and agrees that changes and modifications to certain provisions of the Lease
including, but not limited to, Section 45 hereof entitled “Ingress and Egress”, and Section 68
hereof entitled “Ground Transportation Within the Central Terminal Area” and Section 46 hereof
entitled “Restrictions on Use of Passenger Terminal Frontage Roadways - Use of Airport Taxi -
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- Dispatchers and Roadway Frontage Management”, may be required or appropriate to conform
the provisions of these Sections to the operation of the AirTrain and the Lessee agrees that upon
the presentation to it of a form of supplemental agreement to this Lease which includes such
modifications it will execute and return the same to the Port Authority. The Port Authority and
the Lessee agree that each will consult with the other, from time to time, and will provide
information to the other, from time to time, with respect to the study, planning, design,
construction, maintenance and operation of the AirTrain and its interconnection with the
Lessee’s passenger terminal facilities at the Premises.

Section 59. Club Rooms

In the event the Lessee provides any rooms or space for the special handling of or
the furnishing of special services to any of its passengers, guests or invitees it shall furnish such
rooms or space at its expense and without cost to the Port Authority. The Lessee agrees that any
food, alcoholic or non-alcoholic beverages and similar items sold or furnished to the Lessee’s "
passengers, guests or invitees shall be obtained by the Lessee from a Restaurant Operator who
has been authorized by the Port Authority to operate establishments for the sale of food,
alcoholic and non-alcoholic beverages and similar items for consumption in passenger terminal
facilities at the Airport. All monies paid or payable to a Restaurant Operator for such sales shall
'be included in the Gross Receipts of such Restaurant Operator. In the event the Lessee wishes to
use its own personnel for serving food, alcoholic or non-alcoholic beverages and similar items it
may do so; provided that the food, alcoholic and non-alcoholic beverages are obtained by the
Lessee from a Person who has been issued a permit by the Port Authority granting such Person
permission to provide such food and beverages and provided that monies paid therefor, in that
event, shall not be included in the Gross Receipts of such Person. If the Lessee uses its own '
personnel for serving food, alcoholic or non-alcoholic beverages and similar items, the Lessee
will not be obligated to pay a fee to the Port Authority which would be greater than the fee that
would be retained by the Port Authority if the food, alcoholic or non-alcoholic beverages and
similar items were served by a Restaurant Operator. ‘

Section 60, Lesseé’s Service Standards

Subject to and without limiting or affecting any other term or provision of the
Lease, the Lessee agrees to provide services at the Premises for the benefit of the traveling public
in a manner consistent with generally accepted airline industry standards for airport terminals,
and to use good faith efforts to comply with the existing Port Authority Airport Standards
Manuals (copies available from the Aviation Department) in effect at the time, and such
reasonable future airport standards (including amendments ot supplements) as the Port Authority
may from time to time promulgate in the public interest and in the interest of health, safety,
noise, sanitation, good order and customer service and statisfaction. The Lessee agrees to
cooperate with the Port Authority and other airlines serving the traveling public at the Airport in
maintaining these standards through organized airport service improvement working groups.

Section 61.  Storage Tanks

(a) 1) The Lessee shall not use any of the underground or above ground
storage tanks installed in the Premises as of the Lease Commencement Date and its or their
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appurtenances, pipes, lines, fixtures and other related equipment (which tanks and
appurtenances, pipes, lines, fixtures and equipment are hereinafter collectively called the
“FExisting Tanks” and singularly called an “Existing Tank™). In the event that notwithstanding the
foregoing the Lessee shall use any of the Existing Tanks, then such use shall be subject to all of
the terms and conditions of this Section. For the purpose of the foregoing, “use” shall not
include the removal or abandonment of any Tanks performed as part of the Redevelopment

Work.

(2)  Each Existing Taok used by the Lessee and all underground -
storage tanks and all above ground storage tanks installed in the Premises during the term of the
letting hereunder or during the letting or use of the Premises by the Lessee under any previous
agreement, and its or their appurtenances, pipes, lines, fixtures and other related equipment are
hereinafter collectively called the “Lessee’s Tanks” and singularly called a “Lessee Tank”.
Notwithstanding any other facts or circumstances to the contrary including without limitation
any vesting of title to the Lessee’s Tanks in the City of New York pursuant to any construction
or alteration application or otherwise, the Lessee hereby agrees that title and ownership of the
Lessee’s Tanks shall be and remain in the Lessee, that all Lessee’s Tanks shall be registered by
the Lessee in the name of the Lessee as operator and owner and that the Lessee shall have full
and sole responsibility for all the Lessee’s Tanks, and shall release and relieve the Port Authority
from all costs and responsibility for the Lessee’s Tanks. The Port Authority has made no
representations or warranties with respect to the Lessee’s Tanks or their location and shall
assume no responsibility for the Lessee’s Tanks. All Lessee’s Tanks installed by the Lessee
shall be installed pursuant to the terms and conditions of the Lease including without limitation
Section 33 hereof entitled “Other Construction by the Lessee” and nothing in this Section shall
or shall be deemed to be permission or authorization to install any Lessee’s Tanks.

(b)  Without limiting the generality of any of the provisions of the Lease, the
Lessee agrees that it shall be solely responsible for maintaining, testing and repairing the
Lessee's Tanks. The Lessee shall not perform any servicing, repair or non-routine maintenance
to the Lessee’s Tanks without the prior written approval of the Port Authority. In addition, the
Lessee, at its sole cost and expense, shall make all modifications to the Lessee’s Tanks and take
all other actions so that the Lessee’s Tanks shall at all times comply with all applicable

Environmental Requirements.

(c) 1) The Lessee shall remove all the Lessee’s Tanks from the Premises
on or before the expiration of the Lease (unless the Lessee shall have received the prior written
approval of the Port Authority to have abandoned a tank in place and such abandonment
continues to meet all applicable Environmental Requirements) and the Lessee agrees to dispose
of the Lessee’s Tanks off the Airport in accordance with all applicable Environmental

Requirements.

‘ (2)  Any removal of the Lessee’s Tanks shall be performed pursuant to
an alteration application prepared by the Lessee and submitted to the Port Authority for the Port
Authority’s approval and in connection with such removal, the Lessee shall restore the Premises
to the same condition existing prior to the installation of the Lessee's Tanks, shall perform such
testing of the Lessee’s Tanks and of the soil, sub-soil and ground water in the vicinity of the
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Lessee’s Tanks as shall be required by the Port Authority and shall clean-up and remediate any
Discharge disclosed by said testing. In the event the Lessee does not remove the Lessee’s Tanks
as required by subparagraph (1) above, the Port Authority may enter upon the Premises and effect
the removal and disposal of the Lessee’s Tanks, restoration of the Premises and such remediation
and the Lessee hereby agrees to pay all costs and expenses of the Port Authority arising out of
such removal, disposal, restoration and remediation.

_ (d) Without limiting the generality of any other term or provision of the
Lease, the Lessee shall at its cost and expense comply with all Environmental Requirements
applicable to the Lessee’s Tanks, including without limitation any modifications or closures
required thereby, and any Discharge (as defined in paragraph (i) hereof) including without
limitation testing the Lessee’s Tanks and registering the Lessee’s Tanks in the name of the
Lessee as owner and operator, submitting all required clean-up plans, bonds and other financial
assurances, performing all required clean-up and remediation of Discharges and filing all reports,
making all submissions to, providing all information required by, and complying with all
requirements of, all Governmental Authorities pursuant to all such Environmental Requirements.
Nothing in the foregoing shall be construed as a submission by the Port Authority to the
application'to itself of the Environmental Requirements, provided, however, no immunity or
exemption of the Port Authority from the Environmental Requirements shall excuse the '
compliance therewith by the Lessee or shall be grounds for non-compliance therewith by the

Lessee.

(e) ¢)) Without limiting the terms and provisions of Section 2 hereof -
entitled “Construction by the Lessee” and Section 13 hereof entitled “Indemnity and Liability
Insurance”, the Lessee hereby assumes all risks arising out of or in connection with the Lessee’s
Tanks and all Discharges whether or not foreseen or unforeseen and shall indemnify and hold -
harmless the Port Authority, its Commissioners, officers, agents and employees from and agai?;nst
(and shall reimburse the Port Authority for their costs and expenses including without limitation
penalties, fines, liabilities, settlements, damages, attorney and consultant fees, investigation and
laboratory fees, clean-up and remediation costs, court costs and litigation expenses), all claims
and demands, just or unjust, of third persons (such claims and demands being hereinafter in this
Section referred to as “Claims” and singularly referred to as a “Claim”) including but not limited
to those for personal injuries (including death), property damages, or environmental impairment;
arising or alleged to arise out of or in any way related to, the failure of the Lessee to comply with
each and every term and provision of the Lease relating to the Lessee’s Tanks or to any
Discharge, or the Lessee’s Tanks, or any Discharge, or any lawsuit brought or threatened,
settlement reached or any governmental order relating to the Lessee’s Tanks or a Discharge, or
any violation of any Environmental Requirement or demands of any Governmental Authority
based upon or in any way related to the Lessee’s Tanks or a Discharge, and whether such arise
out of the acts or omissions of the Lessee or of the contractors of the Lessee or of third persons
or out of the acts of God or the public enemy or otherwise including Claims by the City of New
York against the Port Authority pursuant to the provisions of the Basic Lease whereby the Port
Authority has agreed to indemnify the City against claims. It is understood the foregoing
indemnity shall cover all claims, demands, penalties, settlements, damages, fines, costs and
expenses of or imposed by any Governmental Authority under the aforesaid Environmental

Requirements.
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(2)  If so directed the Lessee shall at its expense defend any suit based
upon any such-Claim (even if such Claim is groundless, false or fraudulent) and in handling such
it shall not without first having express advance permission from the General Counsel of the Port
Authority raise any defense involving in any way the jurisdiction of the tribunal over the person
of the Port Authority, the immunity of the Port Authority, its Commissioners, officers, agents or
employees, the governmental nature of the Port Authority or the provisions of any statutes
respecting suits against the Port Authority. '

. (3)  The terms and conditions of this paragraph (e) are intended to
allocate obligations and responsibilities between the Lessee and the Port Authority only, and
nothing in this paragraph (e) shall limit, modify or otherwise alter the ri ghts and remedies which
the Port Authority or the Lessee may have against third parties at law, equity or otherwise.

6 Without Iimiting or affecting the terms and provisions of Section 23
hereof entitled “Survival of the Obligations of the Lessee”, the Lessee’s obligations under this
Section shall survive the expiration or earlier termination of the Lease as provided in Section 56

hereof.

(&) In addition to the requirements of Section 6 hereof entitled “Compliance
with Governmental Regulations” and paragraph (d) of this Section, the Port Authority shall have
the right upon notice to the Lessee to direct the Lessee, at the Lessee’s sole cost and expense, (i)
to perform such reasonable testing of the Lessee’s Tanks as the Port Authority shall direct and to
perform such testing of the soil, subsoil and ground water of the Premises and of such
surrounding area as the Port Authority shall direct, and (ii) to clean-up and remediate any
Discharge, regardless of whether any Environmental Requirement or Governmental Authority
shall require such testing, clean-up or remediation, which testing, clean-up and remediation shall
be performed pursuant to an alteration application prepated by the Lessee and submitted to the.
~ Port Authority for the Port Authority’s approval. :

(h) In the Lessee’s use and operation of the Lessee’s Tanks, the Lessee shall -
not permit any Hazardous Substance from entering the ground including without limitation
(subject to Section 33 hereof entitled “Other Construction by the Lessee”) by the Lessee
installing appropriate spill and overfill devices and placing an impervious material, such as
asphalt or concrete, over the ground area above or under, as the case shall be, and in the vicinity
of the Lessee’s Tanks. '

i) As used in this Section, “Discharge” shall mean the presence, pumping,
pouring, venting, emitting, emptying, leakage, deposit, spill, discharge or other release of
Hazardous Substances from the Lessee’s Tanks or in connection with their use, operation,
maintenance, testing or repair. '

Section 62. Non-Discrimination

(a)  Without limiting the generality of any of the provisions of this Agreement,
the Lessee, for itself, its successors in interest, and assigns, as a part of the consideration hereof,
does hereby covenant and agree as a covenant running with the land that (1) no person on the
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ground of race, creed, color, sex or national origin shall be excluded from participation in, denied
the benefits of, or be otherwise subjected to discrimination in the use of the Premises, (2) that in
the construction of any improvements on, over, or under the Premises and furnishing of services
thereon, no person on the ground of race, creed, color, sex or national origin shall be excluded
from participation in, denied the benefits of, or otherwise be subject to discrimination, (3) that
the Lessee shall use the Premises in compliance with all other requirements imposed by or
pursuant to Title 49, Code of Federal Regulations, Department of Transportation, Subtitle A,
Office of the Secretary, Part 21, Non-discrimination in Federally-assisted programs of the
Department of Transportation-Effectuation of Title VI of the Civil Rights Act of 1964, and as
said Regulations may be amended, and any other present or future laws, rules, regulations, orders
or directions of the United States of America with respect thereto which from time to time may
be applicable to the Lessee’s operations at the Airport, whether by reason of agreement between
the Port Authority and the United States Government or otherwise. :

(b) The Lessee shall include the provisions of paragraph (a) of this Section in
every sublease, agreement or concession it may make pursuant to which any Person or Persons,
other than the Lessee, operates any facility at the Airport providing services to the public and
shall also include therein a provision granting the Port Authority a right to take such action as the
United States may direct to enforce such covenant.

‘ (¢) ~ The Lessee’s noncompliance with the provisions of this Section shall
constitute a material breach of this Agreement. In the event of the breach by the Lessee of any of
the above nondiscrimination provisions the Port Authority may take appropriate action to enforce

“compliance; or in the event such noncompliance shall continue for a period of twenty (20) days-
after receipt of written notice from the Port Authority, the Port Authority shall have the right to
terminate this Agreement and the letting hereunder with the same force and effect as a
termination under Section 20 hereof entitled “Termination by the Port Authority”, or may pursue
such other remedies as may be provided by law; and as to any or all the foregoing, the Port -
Authority may take such action as the United States may direct.

(d)  The Lessee shall indemnify and hold harmless the Port Authority from any
claims and demands of third persons, including the United States of America resulting from the
Lessee’s noncompliance with any of the provisions of this Section and the Lessee shall
reimburse the Port Authority for any loss or expense incurred by reason of such noncompliance.

(e) Nothing contained in this Section shall grant or shall be deemed to grant to
the Lessee the right to transfer or assign this Agreement, to make any agreement or concession of

the type mentioned in paragraph (b) hereof, or any right to perform any construction on the
Premises. b

Section 63.  Affirmative Action

The Lessee assures that it will undertake an affirmative action program as
required by 14 CFR Part 152, Subpart E, to insure that no person shall on the grounds of race,
creed, color, national origin, or sex be excluded from participating in any employment activities
covered in 14 CFR Part 152, Subpart E. The Lessee assures that no person shall be excluded on
these grounds from participating in or receiving the services or benefits of any program or
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activity covered by this subpart. The Lessee assures that it will require that its covered
suborganizations provide assurances to the Lessee that they similarly will undertake affirmative
action programs and that they will require assurances from their suborganizations, as required by
14 CFR Part 152, Subpart E, to the same effect.

Section 64. The Lessee’s Ongoing Affirmative Action, Equal Opportunity AndLocal
Business Enterprises Commitment

L. The Lessee’s Ongoing Affirmative Action and Equal Opportunity Commitment

(a) In addition to and without limiting any other term or provision of this
Agreement, the Lessee shall not discriminate against employees or applicants for employment
because of race, creed, color, national origin, sex, age, disability or marital status and shall
undertake or continue existing programs of affirmative action to ensure that minority group
persons and women are afforded equal employment opportunity without discrimination in
connection with the operation, repair and maintenance of the Premises by the Lessee. Such
programs shall include, but not be limited to, recruitment, employment, job assignment,
promotion, upgrading, demotion, transfer, layoff, termination, rates of pay or other forms of
compensation, and selections for training or retraining, including apprénticeship and on-the-job
training. '

(b)  In addition to and without limiting the foregoing, and without limiting the
provisions of Section 62 hereof entitled “Non-Discrimination” and Schedule E, it is hereby
agreed that the Lessee in connection with its continuing operation, maintenance and repair of the
Premises, or any portion thereof, and in connection with every award or agreement for
concessions or consumer services at the Airport, shall throughout the term of the letting
hereunder commit itself to and use good faith efforts to implement an extensive program of .
affirmative action, including specific affirmative action steps to be taken by the Lessee, to ensure
maximum opportunities for employment and contracting by minorities and women, and by '
Minority Business Enterprises (“MBE”) and Women-owned Business Enterprises (“WBE”). In
meeting the said commitment the Lessee agrees to submit to the Port Authority for its review and
approval its said extensive affirmative action program, including the specific affirmative action
steps to be taken by the Lessee to meet its aforesaid commitment, within sixty (60) days after the
Lease Commencement Date. The Lessee shall incorporate in its said affirmative action program
such revisions and changes which the Port Authority initially or from time to time may
reasonably require. The Lessee throughout the term.of the Lease shall document its efforts in
implementing the said program, shall keep the Port Authority fully advised of the Lessee’s
progress in implementing the said affirmative action program and shall supply to the Port
Authority such information, data and documentation with respect thereto as the Port Authority
may from time to time and at any time reasonably request, including but not limited to annual

reports.

©) Good faith efforts to include meaningful participation by MBEs and
WBE:s shall include at least the following:
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(1)  Dividing the work to be subcontracted into smaller portions where
feasible.

(2)  Actively and affirmatively soliciting bids for subcontracts from
MBEs and WBEs, including circulation of solicitations to minority and female contractor
~ associations. The Lessee shall maintain records detailing the efforts made to provide for
meaningful MBE and WBE participation as called for in paragraph (b) above, including the
names and addresses of all MBEs and WBEs contacted and, if any such MBE or WBE is not
selected as a joint venturer or subcontractor, the reason for such decision. '

(3)  Making plans and specifications for prospective work available to
‘"MBEs and WBE:s in sufficient time for review.

G Utilizing the list of eligible MBEs and WBEs maintained by the
Port Authority or seeking minorities and women from other sources for the purpose of soliciting
bids for subcontractors.

(5) . Encouraging the formation of joint ventures, partnerships or other
similar arrangements among subcontractors, where appropriate, to insure that the Lessee will
meet its obligations hereunder.

: (6)  Insuring that provisions are made to provide progress payments to-
MBEs and WBEs on a timely basis, preferably biweekly, and that retainage it paid to MBEs and .
WBESs when they have completed their work.

(7)  Submitting quarterly reports to the Port Authority Office of
Business and Job Opportunity detailing its compliance with the provisions hereof.

(8)  Requiring each contractor to submit to the Lessee with each
payment request evidence that all MBE and WBE contractors have been paid in accordance with
their contract.

(d) The Lessee’s non-compliance with the provisions of this Section shall
constitute a material breach of this Agreement. In the event of the breach by the Lessee of any of
the above provisions the Port Authority may take any appropriate action to enforce compliance;
or in the event such-non-compliance shall continue for a period of twenty (20) days after receipt
of written notice from the Port Authority, the Port Authority shall have the right to terminate this
Agreement and the letting hereunder with the same force and effect as a termination for default
by the Lessee in the performance or observance of any other term or provision of this
Agreement, or may pursue such other remedies as may be provided by law.

(e) In the implementation of this Section, the Port Authority may consider
compliance by the Lessee with the provisions of any federal, state or local Jaw concerning
affirmative action equal employment opportunity which are at least equal to the requirements of
this Section, as effectuating the provisions of this Section. If the Port Authority determines that
by virtue of such compliance with the provisions of any such federal, state or local law that the
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provisions hereof duplicate or conflict with such law the Port Authority may waive the
applicability of the provisions of this Section to the extent that such duplication or conflict exists.

® Nothing herein provided shall be construed as a limitation upon the
application of any laws which establish different standards of compliance or upon the application
of requirements for the hiring of local or other area residents.

(g)  Nothing in this Section shall grant or be deemed to grant the Lessee the
right to make any agreement or award for concessions or consumer services at the Airport.

II. The Lessee’s Local Business Enterprise Commitment

The Lessee in connection with any construction work on the Premises, or any
portion thereof, shall throughout the term of the letting hereunder commit itself to and use good
faith efforts to implement an extensive program to utilize Local Business Enterprises in
accordance with and as set forth in Schedule F. :

Section 65. Books and Records

(a) The Lessee shall maintain, in English and in accordance with generally
accepted accounting principles full and complete records and books of account for at least seven
(7) years or such longer period with respect to certain record and books of account as required in
other terms and provisions of this Agreement, (unless any such records and books are material to
litigation initiated within that time in which event they shall be maintained until final
determination of the controversy), which records and books shall include without limitation all
agreements and all source documents such as but not limited to original invoices, invoice
listings, timekeeping records, and work schedules and the. records and books that the Lessee is
required to keep pursuant to Section 2 hereof entitled “Construction by the Lessee”, Section 56

‘hereof entitled “Environmental Obligations”, Section 73 hereof entitled “Consumer Services”
and Section 87 hereof entitled “Port Authority Payments for the Cost of the Redevelopment
Work”, and shall record (i) all matters which the Lessee is required to certify to the Port
Authority pursuant to this Lease, (ii) all transactions of the Lessee at, through, or in anyway
connected with the Airport, and outside the Airport if the order therefor is received at the
Airport, in connection with all activities conducted by the Lessee or a third person relating to the
Cost of the Redevelopment Work, In-Flight Meals (including without limitation all payments by -
the Lessee to its independent contractors which furnish In-Flight Meals or any portion thereof),
services provided to Handled Airlines, ground transportation, subleasing of the Premises or any
other activity at the Airport or outside the Airport if the order therefor is received at the Airport
and which may require pursuant to the terms of this Lease, any other agreement between the
Lessee and the Port Authority except for the JEK Flight Fees Agreément or otherwise the
payment by the Lessee to the Port Authority of fees, rentals or other amounts in connection with
the conduct thereof, and (iii) any other matter concerning the Lessee’s-operations at the Airport
with respect to which the Port Authority may reasonably need information to fulfill its -
obligations or exercise its rights under this Lease whether or not of the type enumerated above
and whether or not an express obligation to keep books and records with regard thereto is
expressly set forth elsewhere in this Lease, which records and books of account shall be kept at
all times within the Port of New York District and shall separately state and identify each of the
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foregoing items, matters, transactions and activities, it being understood and agreed that nothing
in this Section shall grant or shall be deemed to have granted any rights in the Lessee or any third
person to conduct any business, privilege or other activity.or transaction at the Airport or off the
Airport, provided, however, on the condition that the Lessee shall comply with all of the terms
and conditions of paragraph (€)(ii) hereof, the Lessee may maintain said books and records and
make them available to the Port Authority at the Lessee’s principal office, which currently 1s
located at 19 Old Kings Highway South, Suite 23, Darien, Connecticut.

(b) The Lessee shall cause any Affiliate, if any such Affiliate performs
services similar to those performed by the Lessee, to maintain, in English and in accordance with
accepted accounting practice full and complete records and books of account for at least seven
(7) years (unless such records and books are material to litigation initiated within that time in
which event they shall be maintained until final determination of the controversy), which records
and books of account shall include without limitation all agreements and all source documents
such as but not limited to original invoices, invoice listings, timekeeping records, and work
schedules and shall record all transactions of each Affiliate at, through, or in anywise conmnected
with the Airport, which records and books of account shall be kept at all times within the Port of
" New York District and shall separately state and identify each activity performed at the Airport

and off the Airport if the order therefor is received at the Airport;

v (¢)  The Lessee shall permit and/or cause to be permitted in ordinary business
hours during the term of the letting under this Lease, for one (1) year thereafter, and during such
further period as is mentioned in the preceding paragraphs (a) and (b), the examination and audit
by the officers, employees and representatives of the Port Authority of all the records and books
of account of the Lessee (including without limitation all corporate records and books of account -
which the Port Authority in its sole discretion believes may be relevant for the identification, -
determination or calculation of all fees, rentals and other amounts paid or payable to the Port
Authority, all amounts paid or payable by the Port Authority to the Lessee under this Lease and
of all agreements, and all source documents) and all the records and books of account of all
Affiliates (including without limitation all corporate records and books of account which the Port
Authority in its sole discretion believes may be relevant for the identification, determination or
caleulation of all fees, rentals and other amounts paid or payable to the Port Authority, all
agreements, and all source documents) (all of the foregoing records and books described in this
paragraph (c) being hereinafter collectively referred to as the “Books and Records™) within ten
(10) days following any request by the Port Authority from time to time and at any time to
examine and audit any Books and Records; it being specifically understood that the Port
Authority shall not be bound by any prior audit or examination conducted by it.

(d)  The Lessee shall install and use such equipment and devices, including
without limitation computerized record keeping systems, for recording orders taken, or services
rendered, as may be appropriate to the Lessee’s business and necessary or desirable to keep
accurate Books and Records, and without limiting the generality of the foregoing, for any
activity involving cash sales, install and use cash registers or other electronic cash control
equipment that provides for non-resettable totals and shall permit the inspection by the officers,
employees and representatives of the Port Authority of any equipment used by the Lessee,
including but not limited to any of the foregoing equipment, In those situations where the Books
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and Records have been generated from computerized data (whether mainframe, minicomputer,
or PC-BASED computer systems), the Lessec agrees to provide, or cause to be provided, to the
Port Authority’s representative extracts of data files in a computer readable format on data disks,
E-mail with attached files or alternative computer data exchange formats suitable to the Port

Authority in its sole discretion.

(¢)  Without implying any limitation on the right of the Port Authority to
terminate this Lease, including but not limited to, for breach of any term, condition or provision
of paragraphs (a) through (d) above, the Lessee understands that the full reporting and disclosure
to the Port Authority of all of the information described in paragraphs (a) through (d) above and
provided by the equipment and devices set forth in paragraphs (a) through (d) above and the
Lessee’s compliance with all the provisions of said paragraphs (a) through (d) are of the utmost
importance to the Port Authority. In the event any Books and Records are maintained outside
the Port of New York District or in the event of the failure of the Lessee to comply with all the
provisions of paragraphs (a) through (d) above then, in addition fo all, and without limiting any
other, rights and remedies of the Port Authority under this Lease or otherwise and in addition to
all of the Lessee’s other obligations under this Lease:

@) the Port Authority may estimate any amount paid or payable to the
Port Authority on any basis that the Port Authority, in its sole discretion, shall deem approptiate,
such estimation to be final and binding on the Lessee and the amounts payable to the Port
Authority based thereon shall be payable to the Port Authority when billed; and/or

(i) ~ if any Books and Records are maintained outside of the Port of
New York District, then the Port Authority in its sole discretion may (x) require on ten (10) days’
notice to the Lessee that any such Books and Records be made available to the Port Authority,
within the Port of New York District for examination and audit pursuant to paragraph (c) hereof
and/or (y) examine and audit any such Books and Records pursuant to paragraph (c) hereof at the
- location(s) they are maintained and if such Books and Records are maintained within the
contiguous United States the Lessee shall pay to the Port Authority when billed all travel costs
and related expenses, as determined by the Port Authority, for Port Authority auditors and other
representatives, employees and officers in connection with such examination and audit (all the
foregoing costs and expenses being hereinafter referred to as the “Contiguous Travel Costs”),
and if such Books and Records are maintained outside the contiguous United States the Lessee
shall pay to the Port Authority when billed all costs and expenses of the Port Authority, as |
determined by the Port Authority, of such examination and audit, including but not limited to,
salaries, benefits, travel costs and related expenses, overhead costs, and fees and charges of third
party auditors retained by the Port Authority for the purpose of conducting such audit and
examination (all the foregoing costs and expenses together with the Contiguous Travel Costs
 being hereinafter referred to as the “Travel Costs”). Upon the request of the Lessee, the Port
Authority shall provide to the Lessee copies of invoices that the Port Authority has in its
‘possession, if any, for the Travel Costs and a certificate of the Port Authority setting forth the

Travel Costs.

® Without implying any limitation on the rights or remedies of the Port
Authority under this Lease or otherwise including without limitation the right of the Port
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Authority to terminate the Lease for breach of any term or provision of this Section and in
addition thereto, in the event any of the Books and Records are not maintained in English, then
the Lessee shall pay to the Port Authority when billed, all costs and expenses of the Port
Authority, as determined by the Port Authority, to translate such Books and Records into

English.

(g)  Inthe event that, upon conducting an examination and audit as described
in this Section, the Port Authority determines that unpaid fees and/or costs thereon are due and
payable to the Port Authority by the Lessee, in addition to any other amounts required by this
Section to be paid by the Lessee to the Port Authority, the Lessee shall pay to the Port Authority
a service charge in an amount equal to five percent (5%) of the amount determined by the Port
Authority to be unpaid. Such service charge shall be payable by the Lessee upon demand
therefor by the Port Authority and is exclusive of any and all other moneys due to the Port
Authority by the Lessee under this Lease or otherwise.

(h)  Without limiting the generality of Section 16 hereof entitled “Additional
Rent and Charges”, the foregoing auditing costs, expenses and amounts of the Port Authority set
forth in paragraphs (e), (f) and (g) above shall be deemed rentals hereunder payable to the Port
Authority with the same force and effect as the rentals payable to the Port Authority pursuant to
Section 4 hereof entitled “Rental”. :

Section 66. Groimd Transportation Services

(@) = The Lessee shall make available within the Premises at reasonable rental
rates, such counter spaces, wall telephone installations and self service telephone kiosks at such
locations as may be determined by the Port Authority and the Lessee for use by limousine, bus,
car rental, taxi and other ground transportation operators at the Airport, all of the foregoing being
hereinafter called the “Ground Transportation Operators™. The Lessee shall enter into an
agreement only withi Ground Transportation Operators designated or approved by the Port
Authority, covering the occupancy of said counter space, which agreement may provide for the
payment of a basic rental (but no other rental, charge or fee of any kind) to the Lessee for the
counter space, provided that such basic rental shall represent a fair and reasonable rental for the
* counter space. The Port Authority shall have the right to, in its agreement with any Ground
Transportation Operator, impose obligations on the Ground Transportation Operator with respect
to its operation at the counter space, including but not limited to the dissemination of information
applicable to said service, and may charge such fees payable to the Port Authority as it may
determine. -

() (1)  Inlieu of the provisions of paragraph (a) of this Section obligating
the Lessee to make available counter spaces, wall telephone installations and self service '
telephone kiosks with respect to limousine, bus and other Ground Transportation Operators at the
Airport (but not including car rental operators as to which the provisions of paragraph (a) shall
be and continue in full force and effect) the Lessee shall provide to the Port Authority or its
contractor, without charge, such counter space at such locations as may be specified by the Port
Authority within the Premises as may reasonably be required for use as consolidated ground
transportation reservation and information counters (hereinafter called the “Consolidated
Counters™) to be operated by the Port Authority or its contractors.
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(2)  The Lessee agrees to provide access to and from the public ways
outside the Premises to the Port Authority, its employees and its contractors and the ground
transportation patrons and other users of the Consolidated Counters; to permit use of such
portions of the public pedestrian circulation areas of the Premises as may reasonably be required
for the operation of the Consolidated Counters and the accommodation of the users thereof; and
to permit the installation of such telephone and other communication lines, cables and conduits
on and across the Premises as may be required for the operation of the Consolidated Counters.
The Lessee acknowledges and agrees that the Consolidated Counters shall at all times be a part
of the Premises under this Agreement and subject to all the terms and provisions thereof
~ including, but not limited to indemnity, the payment of rentals, repair and maintenance (it being
understood that this shall not be deemed to limit the liability of any independent contractor
providing such service). The Lessee shall, at its sole cost and expense, supply all utilities
necessary for the operation of the Consolidated Counters including but not limited to heat, light,
ventilation, air conditioning and electricity on a twenty-four (24) hour, seven (7) day a week
basis. The Lessee shall not be required to provide telephone service to the Consolidated
Counters hereunder.

(3)  The Port Authority shall have the right at any time, without cause,
on one hundred eighty (180) days’ notice to the Lessee to terminate and discontinue the
operation of the Consolidated Counters and from and after the effective date stated in said notice
the operation of the Consolidated Counters shall terminate and cease and the provisions of this
paragraph (b) shall be null, void and of no further force and effect and the provisions of
paragraph (a) of this Section and the Lessce’s obligations as set forth therein with respect to
limousine, bus, car rental and other Ground Transportation Operators shall be deemed reinstated
and in full force and effect. : '

(c)  The Lessee shall provide appropriate seating for the public waiting for
Ground Transportation Operators, such seating to be conveniently located to the Consolidated
Counters and the counter spaces, wall telephone installations and self service telephone kiosks
described in paragraphs (a) and (b) of this Section. :

Section 67. Ground Transportation

(@)  The Lessee may arrange for the transportation to and from the Airport of
its employees and their baggage (and such employees and baggage only) either directly or by
contract with a surface carrier or carriers (hereinafter called the “Employee Surface Carrier(s)”)
of its choice, provided, that such Employee Surface Carrier(s) are at all times Ground Carrier ’
Permittees of the Port Authority as defined in paragraph (b) hereof and provided, further, that ten
percent (10%) or such lesser percentage as may be set pursuant to paragraph (e) hereof of the
Gross Receipts received from the ground transportation of employees and their baggage by the -
Employee Surface Carriex(s) providing such service, or by the Lessee, including all advertising
and any other revenues of any type arising out of or in connection with said service (excluding
only local, state and federal transportation taxes which are separately stated to and paid by the
passengers and are directly payable to the taxing authority by the Lessee or by the Employee
Surface Carrier(s)) shall be paid to the Port Authority. No fee shall be paid by the Lessee to the
Port Authority in connection with the ground transportation of employees and their baggage if
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the Lessee operates the service itself and if the Lessee makes no charge to its employees and
their baggage therefor.

(b)  The Port Authority shall endeavor to issue permits to at least twelve (12)
qualified surface carriers (herein called the “Ground Carrier Permittees’) which permits shall
grant to said Ground Carrier Permittees the privilege of providing a service for the transportation
to and from the Airport of employees and their baggage of all Aircraft Operators at the Airport.
Each permit shall provide that the Port Authority shall have the right at any time to revoke the
permit granted to any Ground Carrier Permittee ‘with or without cause and regardless of whether
any such Ground Carrier Permittee is an Employee Surface Carrier(s) of the Lessee and
regardless of any agreement between the Lessee and its Employee Surface Carrier(s). Without
limiting the foregoing right, if the Ground Carrier Permittee selected by the Lessee shall at any
time fail to pay the Port Authority ten percent (10%) or such other percentage of its Gross
Receipts as established pursuant to paragraph:(e) hereof as required under the permit, the Port
Authority shall have the right in addition to all other rights and remedies, to deny such Permittee
entrance upon the Airport for the purpose of transporting employees and their baggage as
aforésaid to and from the Airport and the Lessee shall no longer use the same. In the event that
there should at any time during the term of this Lease be less than twelve (12) Ground Carrier
Permittees in operation at the Airport the Lessee shall have the right to engage an Employee
Surface Carrier(s) of its choice to provide the service set forth in paragraph (a) hereof, subject,
however, to the prior and continuing approval of the Port Authority, and provided that such
Employee Surface Carrier(s) agrees to become a permittee of the Port Authority and to pay a
percentage of its Gross Receipts to the Port Authority in accordance with paragraphs (a) and (e)
hereof and only for so long as such permittee observes and complies with the terms of its permit,
it being understood that said Employee Surface Carrier(s) may be restricted to serving the Lessee
at the Airport. At such time thereafter as there is:in operation at the Airport at least twelve (12)
Ground Carrier Permittees, the permit with the said Employee Surface Carrier(s) may be revoked
by the Port Authority and the Lessee shall thereupon select an Employee Surface Carrier(s) from
the Ground Carrier Permittees of the Port Authority. Nothing contained hereunder shall be
deemed to preclude the Port Authority from issuing from time to time during the term of the
Lease permits to more than twelve (12) Ground Carrier Permittees. The Permits with the Ground
Carrier Permittees may contain privileges other than those set forth in this paragraph (b),
including but not limited to the privilege to transport passengers and baggage of Aircraft
Operators. All permits shall contain such terms or provisions as the Port Authority may deem
from time to time necessary or desirable. '

(c) The Port Authority hereby states its intention to attempt to incorporate,
into all existing leases and into all new leases with all Scheduled Aircraft Operators covering
passenger terminal facilities within the Central Terminal Area, provisions having the same effect
as the provisions of paragraphs (a) and (b) of this Section. The provisions of this Section shall
be applicable as well to Aircraft Operators who may be occupying space within the Central
Terminal Area pursuant to a sublease, subuse or Handling Agreement with any unit terminal
lessee or with the Lessee hereunder or with any sublessee thereof (the foregoing not to waive the
requirement for Port Authority consent).
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(d)  The Lessee may arrange for the transportation to and from the Airport of
passengers and their baggage (and such passengers and baggage only) either directly or by
contract with a surface carrier or carriers (hereinafter called “Passenger Surface Carrier or
Carriers”) of its choice, subject, however, to the prior and continuing approval of the Port
Authority and provided, that such Passenger Surface Carrier or Carriers agree to become
Permittees of the Port Authority and provided, further, that ten percent (10%) or such lesser
percentage as may be set pursuant to paragraph (e) hereof of the Gross Receipts received from
the ground transportation of passengers and baggage by the Passenger Surface Carrier or Carriers
providing such service or by the Lessee, including all advertising and any other revenues of any
type arising out of or in connection with said service (excluding only local, state and federal
transportation taxes which are separately stated to and paid by and are directly payable to the
taxing authority by the Lessee or by the Passenger Surface Carrier or Carriers) shall be paid to
the Port Authority. If the Passenger Surface Carrier designated by the Lessee shall at any time
fail to pay to the Port Authority ten percent (10%) or such lesser percentage as may be set
pursuant to paragraph (e) hereof of its Gross Receipts as aforesaid when billed therefor by the
Port Authority, the Port Authority shall have the right to deny such carrier entrance upon the
Airport for the purpose of transporting passengers and baggage as aforesaid to and from the
Airport and the Lessee shall no longer use the same. -

(¢) Itisrecognized that the Port Authority has established a five percent (5%)
fee with respect to the service covered by paragraphs (a) and (d) hereof in lieu of the ten percent
(10%) fee therein stated. It is hereby specifically understood and agreed that the fact that said
fee is presently five percent (5%) shall not constitute a waiver by the Port Authotity of its right to
impose a percentage fee of ten percent (10%) as provided in paragraphs (a) and (d). Itis hereby
specifically agreed that the Port Authority shall have the right at any time and from time to time
during the term of this Lease to revise the percentage fee it shall charge thei{Employce Surface
Carrier(s), other permittees and the Lessee as provided in paragraphs (a) and (d) hereof but in no
* event shall said fee be greater than ten percent (10%). The Port Authority shall notify the Lessee

of any such revision,

‘ ® The Lessee may arrange for the transportation to and from the Airport of
freight and other cargo of the Lessee either directly or by contract with the surface carrier or
carriers of its choice. No permit or fee shall be required of the Lessee or its contractor for the
picking up from or the delivery to of freight or other cargo from or to the Lessee. No fee shall be
paid to the Port Authority by the Lessee or its contractor for the privilege of transporting freight
or cargo of the Lessee on the surface as aforesaid. If such contractor of the Lessee enters into a
Lease or other agreement with the Port Authority for space and/or privileges at the Airport, the
rent or other compensation payable to the Port Authority shall not be measured by the amount of
freight or other cargo of the Lessee transported on the surface by such contractor.

(g)  The right of the Lessee to arrange transportation to and from the Airport of
its airline passengers as hereinabove provided shall not be construed as being applicable to any
establishment or operation by the Lessee of facilities outside the Airport for the handling of
airline passengers of the Lessee arriving at or departing from the Airport. '
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: (h)  Asused in this Section, reference Lo passengers, baggage, freight or other
cargo of the Lessee shall be construed to mean persons, baggage, freight or cargo transported or
to be transported on aircraft of the Lessee. '

@) The Ground Carrier Permittee of the Lessee’s choice, its Passengers
Surface Carrier or Carriers or any other contractor used by it shall not solicit business on the
public areas of the Airport and the Lessce shall prohibit any such activity on the Premises or on
any other area at the Airport. occupied by the Lessee. The use, at any time, either on the
Premises or elsewhere on the Airport of hand or standard megaphones, loudspeakers or any
electric, electronic or other amplifying devices is hereby expressly prohibited and any
- advertising or signs shall be subject to continuing Port Authority approval.

Section 68.  Ground Transportation Within the Central Terminal Area

(2) The Port Authority has established at the Airport a Central Terminal Area
generally as described in the exhibit attached hereto, hereby made a part hereof and marked
“Exhibit 68.1" and hereinafter called “Exhibir 68.1”. If at any time and from time to time during
the term of the Lease, the Port Authority substantially revises the Central Terminal Area, it shall
thereafter forward to the Lessee a revised exhibit showing the revised Central Terminal Area
which revised exhibit shall replace Exhibit 68.1 and shall become a part of the Lease.

(b) (1)  The Lessee hereby agrees that it will not directly, indirectly or by
arrangement with any independent third party, operate any surface vehicles for the transportation
of airline passengers to or from the Premises and the various other passenger terminal facilities
or other locations within the Central Terminal Area. The prohibition hereinabove set forth in this
paragraph (b) shall be in effect only during such periods as there is in operation at the Airport a
CTA Ground Transportation Service as hereinafter defined to be provided by an independent
third party contractor. The “CTA Ground Transportation Service” shall consist of the following:
@) a ground transportation service for the transportation of airline passengers and other
persons between the various passenger terminal facilities, including the Premises, within the
Central Terminal Area including the service of transporting a group of passengers where the
Aircraft Operator must accommodate the group as a whole (hereinafter called the “CTA Omnibus
Service”) and (i) a ground transportation service for the transportation of passengers of Aircraft
Operators within the Central Terminal Area, but only for a disabled passenger, when a passenger
must take a direct connection and for whom time is critical, and in the very limited instance
where an Aircraft Operator must accommodate a particular passenger, the foregoing service
being hereinafter called the “CTA Supplementary Service”. 1tis understood furthermore that,
notwithstanding the prohibition hereinabove set forth in this paragraph (b), the Lessee may
directly, indirectly or by arrangement with an independent third party, operate surface vehicles
for the transportation of its passengers to or from the Premises and such passenger terminal
facility of the Lessee, if any, located outside the Central Terminal Area, provided, that the Lessee
has the prior and continuing approval of the Port Authority to operate such passenger terminal
facility outside the Central Terminal Area, that the aforesaid service shall not serve any }
passenger terminal facility or Jocation within the Central Terminal Area other than the Premises
and that if the Lessee utilizes a third party to provide the service, said third party shall be subject
to the prior and continuing approval of the Port Authority, shall agree to become a permittee of
the Port Authority and shall pay the percentage of its Gross Receipts to the Port Authority with
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respect to said service as specified in said permit and shall comply with all the terms and
conditions of its permit.

2) Nothing contained in this paragraph (b) or paragraph (c) of this
‘Section shall impose or be construed as imposing an obligation on the Port Authority to operate
or cause to be operated the CTA Ground Transportation Service for the transportation of
passengers and other persons between the various passenger terminal facilities, including the
Premises, within the Central Terminal Area.

) (@) (i) It is hereby agreed that it is in the best interests of the Port
Authority and all Participants as hereinafter defined that the CTA Omnibus Service be a good,
proper and efficient service, able to adequately, timely and properly handle the ground
transportation needs of airline passengers and other persons between the various passenger
terminal facilities including the Premises within the Central Terminal Area. The parties
recognize furthermore that the CTA Supplementary Service should be a service that would
transport those persons authorized to be carried thereon in an adequate, proper and timely
manner so as to meet their flight connections.

(i)  The Port Authority agrees that it shall meet and consult
from time to time with the Participants with respect to the procedures, schedules, fares, prices
and operations of the CT A Omnibus Service and shall, except in case of emergency, give the
Participants prior written notice of any substantive changes with respect thereto.
Notwithstanding the foregoing, it is hereby understood and agreed that the procedures,
schedules, fares, prices, operations and other matters affecting the CTA Omnibus Service shall
be determined by the Port Authority. '

@(iii)  The Port Authority agrees that it shall meet and consult
from time to time with the Participants with respect to the procedures, schedules, fares, prices
and operations of the CTA Supplementary Service. Before adopting any initial procedures or
schedules covering the operation of the CTA Supplementary Service and before putting into
effect any modifications to any procedures or schedules then in effect with respect to the CTA
Supplementary Service, except in case of emergency, the Port Authority shall submit the initial
or the changed procedures and schedules (hereinafter called the “Submissions™) to the
Participants for their approval. If Participants representing more than fifty percent (50%) of the
effective published passenger flight schedules to and from the Airport of all Participants for the
calendar year prior to the year in which the Submissions are made to the Participants for their
approval, approve the same, the Submissions shall be deemed to be approved for all purposes
hereunder and said approval shall be deemed binding as well upon all other Aircraft Operators
who may use or pay for the CTA Supplementary Service, notwithstanding the fact that said
Submissions had not been submitted to them for their approval. Notwithstanding anything
herein provided and without limiting the provisions of paragraph (b) hereof, it is hereby
understood and agreed that the Port Authority shall have no obligation hereunder to itself operate
the CTA Ground Transportation Service nor any obligation to operate said service through an
independent contractor unless and until the Submissions with respect to the CTA Supplementary
Service submitted as aforesaid to the Participants have been approved by the Participants in
accordance with the foregoing provisions. The failure of any Participant to disapprove the
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Submissions within twenty (20) days after submission thereof to it for approval shall constitute
such Participant’s approval hereunder to said Submissions.

(iv)  Itis hereby understood and agreed that the amount to be
charged for the CTA Supplementary Service shall consist of an Initial Price and, if the Port
Authority so elects from time to time during the term of the Lease, an Excess Price. The “Initial
Price” shall be based upon the cost of the CTA Supplementary Service. The Lessee shall pay to
the Port Authority as and representing the Initial Price its pro rata share of the cost to the Port
Authority of providing the CTA Supplementary Service. The Lessee’s pro rata share of the cost
to the Port Authority of providing the CTA Supplementary Service shall be that proportion of
said cost as the number of passengers of the Lessee who actually used the CTA Supplementary
Service bears to the total number of passengers using the CTA Supplementary Service. Except
as provided in subparagraph (c)(1)(v)(D) hereof, there will be no charge to the Lessee of either
an Initial Price or an Excess Price if the Lessee does not have any passengers using the CTA
Supplementary Service. '

vy (A The Initial Price payable to the Port Authority
pursuant to subparagraph (iv) hereof is for each calendar year, but in the event the term of
the Lease expires or the provisions covering the CTA Supplementary Service are
terminated on a day other than the last day of a calendar year, then in any such event the
Initial Price payable to the Port Authority pursuant to subparagraph (iv) hereof shall, for
the year during which such event occurs, be for such portion of said year during which
the Port Authority provides the CTA Supplementary Service. In determining the Initial
Price, the cost of the CTA Supplementary Service shall be computed, determined and
ascertained for each calendar year (or portion thereof upon the occurrence of any of the

events mentioned in the first sentence hereof) of the term of this Lease.

(B). Notwithstanding the foregoing and for current
monthly or other periodical billing purposes as may from time to time be selected by the
Port Authority, the Port Authority shall establish interim billing rates to cover the Initial
Price for the CTA Supplementary Service. Such billing rates shall be based on
determinations by the Port Authority of its estimate of the cost of the CTA
Supplementary Service for the calendar year and the number of passengers to be using
the CTA Supplementary Service for said calendar year. Such determinations shall be
based upon the prior calendar year's experience, if any, and upon such other reasonable
basis as the Port Authority may determine. The Port Authority may prospectively revise
its billing rates during any calendar year. On the 20" day of each calendar month the
Lessee shall pay to the Port Authority the amount due as the Initial Price for the
preceding calendar month, which shall be determined by multiplying the interim billing

" rate per passenger for the Initial Price established by the Port Authority as aforesaid by
the number of Lessee’s passengers carried on the CTA Supplementary Service for the
previous calendar month. :

(C) Assoon as practicéble after the expiration of each
calendar year, the Port Authority shall determine the cost of the CTA Supplementary
Service and the Initial Price payable therefor. Corrected billings based upon such
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determination shall thereupon be rendered by the Port Authority and if any monies are
due to the Port Authority they shall be promptly paid by the Lessee and if any monies are
due to the Lessee they shall be promptly credited to it. .

(D) Inthe event and only in the event that the CTA
Supplementary Service for all or any portion of a calendar year has been provided by the
Port Authority but there has been no use thereof by any of the Participants, then the
Initial Price and the Excess Price shall be payable by all Participants and each
Participant’s share shall be based on the number of passengers on its outbound and
inbound aircraft at the Airport compared to the total number of passengers on all inbound
and outbound aircraft using the Airport of all Participants. The Port Authority agrees
that, if as of the commencement of any calendar year there appears to be no use by the
Participants of the CTA Supplementary Setvice, it will use all reasonable efforts to limit
its payments to the contractor for the CTA Supplementary Service for such period where

there appears to be no use.

(vi) (A)  The Port Authority shall have full discretion in
awarding a contract for the CTA Ground Transportation Service and may award the same
to a contractor who has not proposed the lowest price for the CTA Supplementary
Service or the CTA Omnibus Service. As stated in subparagraph (1)(iv) hereof the Port
Authority shall have the right to charge the Lessee, in addition to the Initial Price for the
CTA Supplementary Service, an additional amount herein called the “Excess Price”,
which amount shall be applied to offset any deficit in the CTA Omnibus Service.

(B)  The amount representing the Excess Price shall be
an amount payable only by the Lessee if it uses the CTA Supplementary Service and
shall be an amount fixed for each passenger using the CTA Supplementary Service: The
Port Authority shall advise the Participants prior to the beginning of each calendar year of
the amount per passenger which shall constitute the Excess Price for said calendar year. °
On the 20" day of each calendar month during the term of this Lease and on the 20" day
of the calendar month immediately following the end of the term of this Lease, the Lessee
shall pay to the Port Authority the amount due as the Excess Price for the preceding
calendar month, which shall be determined by multiplying the amount per passenger for
the Excess Price established by the Port Authority as aforesaid by the number of Lessee’s
passengers carried on the CTA Supplementary Service for the previous calendar month.
As soon as practicable after the expiration of each calendar year, the Port Authority shall -
determine the cost of the CTA Omnibus Service for said calendar year. If there is no
deficit or if the deficit is less than the amount received by the Port Authority from users
of the CTA Omnibus Service, then the total amount of the Excess Price if there is no
deficit or the amount of the Excess Price which is over and abové any deficit on the CTA
Omnibus Service shall be refunded or credited to the Participants based on the portion of
each Participant’s payments of the Excess Price for said calendar year as compared to the
total amount received as the Excess Price from all Participants. In determining whether
or not there is a deficit or in determining the amount of the deficit, revenues from the
CTA Omnibus Service shall be deemed to be 87.5% of the cost of the CTA Omnibus
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Service whether or not the revenues actually received add up to 87.5%, but if said
. revenues exceed 87.5% of the cost, the actual amount of revenues received shall be used.

(vii) The Port Authority shall determine for each calendar year
(or portion thereof, where applicable) the cost to the Port Authority of providing the CTA
Omnibus Service and the cost to the Port Authority of providing the CTA Supplementary
Service. Each such cost shall be determined in accordance with the Port Authority’s normal
accounting practice and shall consist of those of the following items, which are applicable to
each such service:

(A)  All payments made by the Port Authority to the
independent contractor for providing the CTA Supplementary Service or the CTA
Omnibus Service, as the case may be (it being understood that the Port Authority shall
not impose any percentage charge or fee on the contractor for such services);

(B)  On-the-job payroll costs of Port Authority
employees working in any aspect of the CTA Supplementary Service or the CTA
Omnibus Service, as the case may be, including but not limited to contributions to any
retirement system or the cost of participation in any pension plans or the like, social
security, old age, survivors, disability and employment insurance and other insurance
costs, sick leave pay, holiday, vacation, authorized absence and severance pay, other
employee fringe benefits and any other payments made or costs incurred whether
pursuant to law or by Port Authority policy to or with respect to said employees;

. , (C)  The cost (including rental charges) to the Port
Authority of providing space, equipment, materials, facilities or services to or in
connection with the CTA Omnibus Service or the CTA Supplementary Service, as the
case may be; ' -

. (D)  Payments of premiums (or to the extent of self-
insurance an amount equivalent to what the premiums would have been) for insurance
with respect to the CTA-Omnibus Service or the CTA Supplementary Service, as the case
may be, including without limitation thereto, fire and extended coverage, workmen's
compensation and commercial general liability;

(E)  Other direct costs as charged under the Port
Authority’s normal accounting practice; _

(F) . With respect to the CTA Omnibus Service, ten

percent (10%) of the amounts paid to the contractor providing said service under item (A) '

~ hereof and with respect to the CTA Supplementary Service, twenty percent (20%) of the
amount paid to the contractor providing said service under item (A) hereof.

(viii) In the event that any specific cost incurred or any specific
amount expended for any of the items hereinabove set forth covers both the CTA Omnibus
. Service and the CTA Supplementary Service, then the Port Authority shall divide and allocate
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* any such cost or amount as between the CTA Omnibus Service and the CTA Supplementary
Service in accordance with its normal accounting principles.

2) () If at any time during the term of the Lease the Port
Authority receives a written notice from at least two Participants (as hereinafter defined)
representing more than thirty percent (30%) of the effective published passenger flight schedules
to and from the Airport of all Participants for the calendar year prior to the year during which the
notice was given, which notice shall be either (x) to the effect that the service being provided by
the contractor furnishing the CTA Ground Transportation Service does not satisfy the standards
set forth in item (i) of subparagraph (1) hereof and specifying whether it is the CTA Omnibus
Service or the CTA Supplementary Service, or both, which is at fault, and further specifying the
nature and extent of the failure or (y) to the effect that the Participants serving the noticc are
dissatisfied for any reason with the service, the Port Authority shall endeavor in the case of item
(x) of this subparagraph (2)(i) to rectify the conditions complained of either by the existing
contractor doing so or by engaging a new contractor to provide the CTA Ground Transportation -
Service or by a combination of both.

(1)  If the Port Authority receives, by a date no earlier than one
hundred twenty (120) days and no later than one hundred eighty ( 180) days after its receipt of
either notice covered by subparagraph (c)(2)(i) hereof, a written notice from at least two
Participants representing more than fifty percent (50%) of the effective published passenger
flight schedules to and from the Airport of all Participants for the year prior to the year during
which the notice is given, which notice is to the effect that the Participants sending the notice
continue to be dissatisfied with the CTA Ground Transportation Service whether provided by the
old contractor, or if said contractor has been replaced, by the new contractor, then the Port
Authority agrees that, effective no later than sixty (60) days after its receipt of said notice (said
* date to be established by written notice to the Participants) the provisions of this Section
covering the CTA Ground Transportation Service shall be terminated and shall no longerbe in
effect and from and after said date the Lessee shall have the right directly or by arrangement with -
an independent third party to operate surface vehicles for the transportation of airline passengers
to and from the Premises and the various other passenger terminal facilities or other locations
within the Central Terminal Area, provided, however, that the same shall be used exclusively for
the transportation of disabled passengers, passengers who must make a direct connection and
where time is critical, in the very limited instances where an aitline must accommodate particular
passengers, and for the transportation of passengers traveling as a group where an airline must
accommodate the group as a whole, it being understood that the foregoing limitation on the right
- of the Lessee shall be in effect only during such periods as there is in operation at the Airport a
CTA Omnibus Service as defined in paragraph (b) hereof (the Port Authority having no
obligation so to do), excluding the transportation of passengers traveling as a group, and
provided, however, that if the Lessee utilizes a third party to provide said service, that said third
- party shall be subject to the prior and continuing approval of the Port Authority, shall agree to
become a permittee of the Port Authority and shall pay the percentage of its Gross Receipts to
the Port Authority with respect to its service as specified in said permit and shall comply with all
the terms and conditions of its permit.
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(d) 1) The Port Authority hereby states its intention to attempt to
incorporate into all new leases and into all existing leases which may not already include the
same with all Persons covering passenger terminal facilities within the Central Terminal Area
provisions having the same effect as the provisions of this Section. The term “Participants”
shall mean all Persons (including for the purposes hereof, the Lessee) who have executed leases
with the Port Authority covering passenger terminal facilities within the Central Terminal Area
and containing provisions having the same effect as the provisions of this Section

(2)  All Aircraft Operators who may be occupying space within the
Central Terminal Area pursuant to a sublease, subuse or Handling Agreement with any
Participant (including the Lessee hereunder) shall be obligated to comply with all obligations of
this Section which are applicable to the- Participants, but said Aircraft Operators shall not be or
be deemed to be Participants within the meaning of subparagraph (1) of this paragraph (d), but
their activities, operations and payments hereunder shall be deemed to be those of the
Participants whose space they are using. -

(e) The agreement by the Lessee under paragraph (b) hereof as well as the
agreement by the Lessce under paragraph (c)(2) heteof, in the event the provisions covering the
CTA Ground Transportation Service are terminated and are no longer in effect, are of the
essence of this Section and the Lessee agrees that the Port Authority shall be entitled to a decree
against the Lessee requiring the specific performance thereof in any court of equity having

jurisdiction. The aforesaid remedy shall not constitute the exclusive or sole remedy which may
be available to the Port Authority hereunder in the event the Lessee breaches its agreement.

Section 69. Helicopt'er:Operations

The Lessee hereby acknowledges that the Lease does not grant to it-any right and
the Lessee does not have any right to use or permit the use of any portion of the Premises for the
Janding or taking off of helicopters, rotary wing, tilt rotor or other similar aircraft. In the event
that the Port Authority determines that approval for such use will be given at any time hereafter,
the same shall be granted only in accordance with such terms and conditions, including but not
limited to fees, charges and rights of user, as the Port Authority may set forth in a supplement to

the Lease, which is duly executed by the Lessee and the Poit Authority.

Section 70.  Itinerant Airéraft

(a)  The Port Authority hereby grants to the Lessee the privilege of permitting
the occasional use of the Premises by air taxi, corporate and private aircraft (sometimes
hereinafter called the “Jtinerant Aircraft”) for the sole purpose of discharging or picking up
passengers, business guests and other invitees of the Lessee. All opetations of such Itinerant
Aircraft shall be in compliance with all the terms and provisions of this Lease and with the Rules
and Regulations of the Port Authority. The Lessee shall be completely responsible for all acts
and omissions of said Itinerant Aircraft as if said acts and omissions were the acts or omissions

of the Lessee.

(b)  The Port Authority shall have the right to cancel the privilege granted to
the Lessee as set forth in paragraph (a) hereof in whole or in part or with respect to any particular
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Itinerant Aircraft at any time and from time to time and without cause upon thirty (30) days’
written notice to the Lessee, and upon the effective date of such notice the Lessee shall no longer
have the right to permit all or any specific Itinerant Aircraft as specified in the notice to use the
Premises as hereinabove provided, but the same shall not affect the Lease or any of the terms,
rentals, fees, provisions or agreements hereof, all of which shall continue in full force and effect.

Section 71.  Construction Letter Agreement

* The parties have heretofore entered into a letter agreement dated May 6, 2005 (as
the same shall be amended herein called the “Construction Letter Agreement”) covering the
Lessee’s performance of certain portions of the Construction Work covered by Port Authority
construction applications nos. Y-7530.03, Y-7530.04 and Y-7530.05 (the work performed under
and covered by the Construction Letter Agreement being herein referred to as the “Prior Work”).
The Port Authority and the Lessee hereby agree that notwithstanding anything in the Letter
~ Agreement, Sections 2, 6, 7, 28, 30, 32, 35, 36, 56, 62, 63, 65, 84, 85, 87 and 93 of this |
Agreement shall supercede the Construction Letter Agreement and said Sections 2, 6, 7, 28, 30,
32, 35, 36, 56, 62, 63, 65, 84, 85, 87and 93 shall cover and apply to the performance of all of the
Prior Work. ; i

Section 72. In-Flight Meals

(a) (1)  If the Lessee desires to prepare, for its exclusive use, In-Flight
Meals for consumption by passengers and crew on board aircraft operated by the Lessee and to
deliver such In-Flight Meals to such aircraft it shall have the right to do so, individually or
through a contractor of its own choice (which contractor shall not be another Person engaged in
the business of transportation by aircraft). If the Lessee does so directly, it shall do so only on
space located outside the Central Terminal Arca. The foregoing, however, shall create no
obligation on the part of the Port Authority to provide such space and shall in no- way be deemed
a commitment by the Port Authority that any such space shall be available. If the Lessee chooses -
to use an independent contractor, such contractor shall be a regular “In-Flight Meal Operator”
by which is meant an operator authorized by the Port Authority to provide In-Flight Meals to
Aircraft Operators at the Airport unless, in the opinion of the Lessee, all regular In-Flight Meal
Operators are unsatisfactory to the Lessee, in which case the Lessee may employ any other
contractor (other than another Person engaged in the business of transportation by aircraft),
satisfactory to the Port Authority, who will accept a permit from the Port Authority on the same
terms and conditions including the same rates, fees or charges as imposed upon and required of
the Port Authority’s In-Flight Meal Operators.

(2)  The Lessee shall have the further right, either directly or through
an independent contractor of its choice, satisfactory to the Port Authority, or by arrangements,
jointly with one or more other users at the Airport, to employ a contractor, satisfactory to the
Port Authority, to prepare outside the Airport and to deliver at the Airport to aircraft operated by
the Lessee, In-Flight Meals for consumption by passengers and crew on board such aircraft,
provided, however, that if the Lessee employs a contractor either alone, or, by arrangement,
jointly with one or more other users at the Airport for the preparation, outside the Airport, of In-
Flight Meals, then the Lessee shall cause such contractor to pay to the Port Authority the rate or
rates which would be payable to the Port Authority by a.regular Port Authority In-Flight Meal
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Operator for the off-Aitport preparation or delivery, or both, of such In-Flight Meals to aircraft
- for consumption by passengers and crews on board such aircraft. '

(b) (1)  The Lessee has advised that it may use more than one independent
contractor to furnish its In-Flight Meals at the Airport but may not wish to have all of said
contractors become permittees of the Port Authority under permits which require, as aforesaid,
the permittees to pay fees at the rates imposed on the Port Authority’s In-Flight Meal Operators
upon Gross Receipts based on amounts the Lessee pays said contractors.

, (2)  Should the Lessee elect not to have all its independent contractors
be Port Authority permittees as aforesaid, it shall serve a written notice on the Port Authority to
such effect which notice shall state that it elects the method of additional payment as hereinafter
set forth and thereupon the Port Authority shall consent thereto provided that, in addition to all
other amounts payable to the Port Authority under paragraph (a) above, the Lessee shall pay and
the Lessee hereby agrees to pay to the Port ‘Authority an amount determined by applying the
rates referred to in paragraph (b)(1) above to the amounts payable by the Lessee to said
independent contractors for its In-Flight Meals or any part thereof delivered to the Lessee’s
aircraft at the Airport (Whether such delivery be by said independent contractor, the Lessee or
another). The foregoing payments by the Lessee shall be made monthly on the twentieth (20™)
day of the month commencing with the first (1) month immediately following the Lessee’s
notice and continuing each month thereafter up to and including the twentieth (20"™) day of the
month following the Expiration Date. The Lessee at anytime on at least thirty (30) days’ prior
written notice to the Port Authority may change from its selection above and the Lessee may at
any time advise the Port Authority that this paragraph (b) no longer applies to it based upon its
representation that it then shall make, that all payments made by it for In-Flight Meals shall be

made:to its contractors who are permittees of the Port Authority as In-Flight Meal Operators.

(3)  Itis hereby expressly recognized that the procedures allowed under
this paragraph (b) are not included within the contemplation of the provisions of paragraph (a)
above and that the inclusion of the same within this paragraph (b) shall not constitute or be
deemed to constitute any concession or agreement by the Port Authority that said procedures are
not in violation of paragraph (a) hereof.

Section 73. Consumer Services

(a)  The Lessee shall use its best efforts to develop and operate at the Premises
a premier world-class retail program that will support and advance the role of the Premises in
providing a convenient and comfortable arrival to and departure from the Airport, consistent with
the image and status of New York City as a foremost domestic gateway and America’s foremost
international gateway. The Lessee’s retail program shall embody the Lessee’s full commitment |
to quality, value and customer service, evidence operations in accordance with the best industry
practices, evidence compliance with the Port Authority’s maximum standards with regard to
service, health, sanitation and safety, and evidence the Lessee’s full commitment to the
maximum financial return to the Lessee and the Port Authority. A “premier world-class” retail
program is one that consistently scores within the top ten percent (10%) of industry-recognized
surveys, including without limitation the International Airline Transport Association (IAT A)
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Airport Monitor and Port Authority-sponsored surveys, which contain evaluations or ratings of
passenger terminal retail programs, or specific components thereof, of the same type or class.

® Q) The Lessee acknowledges that various portions of the Premises
will be utilized for consumer services and said portions which receive the concurrence of the
Lessee and the Port Authority, as hereinafter provided, are herein referred to as the “Concession
Areas”. Without limiting the provisions of Section 64 hereof entitled “The Lessee’s Ongoing
Affirmative Action, Equal Opportunity and Local Business Enterprises Commitment”, the
Lessee shall develop and submit to the Port Authority, in accordance with the schedule described
in the second paragraph of this paragraph (b)(1), for its approval a comprehensive plan for
consumer services, setting forth, inter alia: (i) the types of concessions to be placed there and the
number of each type and size, designated location, and configuration of each concession, as well
as the overall plan of the portions of the Premises designated for consumer service operations;
(ii) the minimum rentals/fees required for each type of concession; (iii) the structure and level of
any common area maintenance fees, marketing fees, delivery fees, and utility recoveries (to the
extent permitted) to be charged to- concession operators ; (iv) the Lessee’s plans to provide retail
opportunities for Minority Business Enterprises and Women-owned Business Enterprises (as
defined in Schedule E hereto); (v) the Lessee’s quality and service standards and required hours
of operation; (vi) the Lessee’s specific plans to monitor and enforce the “Street Pricing” policy
(defined in paragraph (f)(1) of this Section), quality and service standards and required hours of
operation; (vii) any other basic business terms including, but not limited to, any mandatory
investment and refurbishing requirements; (viii) a customer service program that incorporates the
mission and vision of the Port Authority’s Aviation Department as set forth in the Airport
Standards Manual provided to the Lessee; and (ix) such other information as the Port Authority
may deem appropriate to its review and determination if it will approve the proposed plan. The
types of concessions to be placed in the Concession Areas shall include those set forth in
Sections 74 through 79 hereof, and the Lessee agrees that it will at all times throughout the term
of the letting hereunder keep said comprehensive plan updated and that said updated plan shall
be submitted to and be subject to the continuing approval of the Port Authority. The Port
Authority shall furnish to the Lessee guidelines including those set forth in the Airport Standards
Manual to be utilized by the Lessee with respect to all matters affecting consumer services in the
Concession Areas including the aforesaid Lessee’s comprehensive plan. The Lessee agrees to
meet and consult with the Port Authority, and provide representatives to meet and consult with
the Port Authority and representatives of other airlines operating at the Airport, when requested
todo so in order to discuss the Lessee’s performance in meeting the standards required by
paragraph (a) of this Section and its implementation of the Port Authority guidelines on matters
affecting consumer services in the Concession Areas.

The Lessee shall submit the comprehensive plan for consumer
services in accordance with the following schedule: (1) within ei ghteen (18) months following
the Lease Commencement Date, the required information to the extent available but in all events
a comprehensive plan identifying the amount and location of the square footage to be allocated
to consumer services in the Terminal, (2) within six (6) months after the expiration of eighteen
(18) months following the Lease Commencement Date, and at six-month intervals thereafter, a
revised comprehensive plan containing the required information to the extent available and (3)
within thirty (30) months following the Lease Commencement Date, the full and complete
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comprehensive plan containing the required information listed in clauses (i)-(ix) of the preceding
paragraph. _
(2)  The comprehensive plan shall be subject to the approval of the Port
Authority, as provided in this Section. The Lessee shall submit to the Port Authority for its
written approval at annual intervals, on each anniversary of the Lease Commencement Date
beginning with the third (3™) anniversary thereof, during the term of the letting hereunder (or
more frequently if desired by the Lessee or if reasonably requested by the Port Authority) a
revised comprehensive consumer services plan, which shall contain the items of information
‘enumerated in subparagraph (1) above. The Port Authority shall, after its receipt of a proposed
revised comprehensive plan, advise the Lessee in writing of the Port Authority’s approval,
conditional approval or disapproval. In the event of disapproval or conditional approval, the
reasons therefor shall be stated, and the Lessee may thereafter submit for Port Authority approval
~ an appropriately modified proposed revised comprehensive plan. Unless and until a revised
comprehensive plan shall have been approved by the Port Authority in the foregoing manner, the
comprehensive plan previously approved and then in effect shall continue in effect.

» (c)  After approval by the Port Authority of the Lessee’s comprehensive plan
for consumer services the Lessee shall pursue any one of (or a combination of) the following
alternatives (each an “Alternative”, collectively the “Alternatives™), in furtherance of the

comprehensive plan for consumer services.

(1)  The Lessce shall enter into a written agreement with a subsidiary
wholly-owned by the Lessee (“Related Entity™) or with a concession manager which is not an
Affiliate of the Lessee (“Non-Related Entity”; the Related Entity and Non-Related Entity being
hereinafter referred to as the “Concession Manager”), either as an independent contractor or,
alternatively, as a subtenant of the Lessee, to manage the Lessee’s concession program at the
Premises. The Concessiori Manager may be a retail asset manager or a developer. The
Concession Manager shall thereafter enter into operating agreements with third parties, who shall
operate as concession operators, providing products and services in concession spaces at the
Premises ( “Alternative 1”). Any such agreement with a Concession Manager, and all operating
agreements entered into with third party operators, shall require the prior written consent of the
Port Authority as described herein, The Lessee shall not finalize negotiations with any proposed
Concession Manager, and the Lessee’s Concession Manager shall not finalize negotiations with
any proposed operator, until receipt of notice from the Port Authority that said arrangement is
acceptable to the Port Authority, and any executed agreement with any proposed manager or
operator, as applicable, shall not be effective until said manager or operator, as applicable, has
entered into the appropriate contractual agreement with the Port Authority, in form and substance
satisfactory to the Port Authority in its sole discretion which grants consent and approval to such
Concession Manager, as follows: (a) among the Lessee, the Concession Manager, and the Port
Authority and (b) among the Concession Manager, the third party operator, and the Port
Authority to be consented to by the Lessee. Alternative 1 is more fully described in paragraph (k)

of this Section.

(2)  The Lessee shall enter into direct agreements with each concession
operator to provide products and services in Concession Areas at the Premises as part of the
Lessee’s concession program at the Premises (“Alternative 27). The Lessee shall not finalize
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negotiations with any operator until it has received notification from the Port Authority that said
arrangement is acceptable to the Port Authority and any agreement the Lessee executes with any
proposed operator shall not be effective until said operator has entered into the appropriate
contractual agreement with the Port Authority, in form and substance satisfactory to the Port
Authority in its sole discretion. -

(3)  The Lessee shall enter into agreements for the operation of
concessions at the Premises which evidence agreements other than those described in
subparagraphs (c)(1), (c)(2) or (c)(4) of this Section (“Alternative 3). It is acknowledged that an
agreement whereby an unaffiliated third party of the Lessee is selected by the Lessee to both
manage and operate a category or categories of concessions (e.g., food-and-beverage concessions
(including restaurants and bars); retail concessions (including services such as currency services,
ATMs, specialty retail, and newsstands)) shall fall within this Alternative 3. The Lessee shall
not finalize negotiations with any Person under this subparagraph until it has received
notification from the Port Authority that said arrangement is acceptable to the Port Authority and
any agreement the Lessee execufes with such Person shall not be effective until said third party
has entered into the appropriate contractual agreement with the Port Authority, in form and
substance satisfactory to the Port Authority in its sole discretion.

(4)  Only with the prior written consent of the Port Authority, the
Lessee shall have the right to both manage and operate concessions, using its own employees,
providing products and services in concession spaces at the Premises. The Lessee shall not enter
into subleases or agreements with third parties to either manage or operate concessions under this
Alternative (“Alternative 4'"). Notwithstanding the privilege that may be granted to the Lessee
by the Port Authority under this Alternative 4, the Port Authority must approve, in advance, all
aspects of the Lessee’s concessions program through the approval process set forth in connection
with the comprehensive plan, described in this Section, including but not limited to the products
and services to be provided as part of the concessions program. If and to the extent that the
Lessee desires to cause any of its obligations under this Section to be performed by employees of
a third party unaffiliated with the Lessee, the Lessee and the unaffiliated third party shall be
obligated to obtain the prior written consent of the Port Authority, to be evidenced by Port
Authority agreement; provided, however, that any such third party arrangement shall not qualify
as, i.e., take the form of, any of the other Alternatives described in this Lease. The Lessee’s
obligations as a manager and operator of concessions shall be consistent with the terms of this
Lease and shall be evidenced by a written agreement to be entered into between the Lessee and
the Port Authority on terms acceptable to the Port Authority in its sole discretion, it being
understood that nothing in this Section shall relieve the Lessee of its obligation to comply with .
all other terms and provisions of this Lease.

(5)  The Port Authority’s approval of a comprehensive plan, or
modifications thereto, shall in no way diminish the applicability of this paragraph (c). The
effectiveness of the Lessee’s agreement with a proposed manager or operator, and further
agreements between the Lessee’s Concession Manager and proposed operators shall be subject
to the Port Authority’s prior written consent, as contained in the aforesaid appropriate contractual
agreement, and the Lessee’s agreement as well as the Concession Manager’s agreements shall
state the same. The foregoing procedure will be followed throughout the term of the letting
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hereunder. It is expressly understood and agreed that the provisions of this Section shall not
limit or be deemed to limit the provisions of Section 64 hereof and the Lessee’s on-going
affirmative action commitment with respect to the consumer services awards and agreements
provided for herein.

(d) (D The Port Authority hereby reserves exclusively to itself and its
designees the right on the Premises to implement, conduct, control and receive any rents, fees or
profits with respect to any of the following uses, operations or installations (collectively, the
“Reserved Uses™):

() advertising, provided that the Lessee shall retain the right
to control the placement of the particular advertising within the Premises and the right to reject
any proposed advertising at the Premises,

(i)  public telephones (sometimes also referred to as “pay
phones” “pay telephones” or “public telephones™), pre-paid phone cards, facsimile transmission
machines and other public communications services and facilities, including without limitation,

. public communications services and facilities that operate within the licensed spectrum radio
frequericy allocations and including in particular, but without limitation, “cellphone”/cellular
technology and any technology that substitutes for, replaces or is used in conjunction with
cellphone/cellular technology, and also including all Port Authority-owned or operated
information and communications technology infrastructure for common Airport use, provided
that the Lessee shall retain the right to control the location of the placement within the Premises
of telephones, phone banks, phone kiosks, facsimile transmission machines and internet kiosks,
only, and the right to deny, upon reasonable grounds, the placement of a particular pay phone
facility, facsimile transmission machine or internet kiosk, only; notwithstanding that the Lessee
has developed its own wireless data communications services system that utilizes the technology
commonly known as “Wi-Fi,” the Lessee covenants and agrees to meet with representatives of
the Port Authority and its neutral-host wireless telecommunications network access system
provider, New York Telecom Partners, LLC (“NYPT"), and/or its parent entity, Concourse
Communications Group, LLC (“Concourse”), and to use commercially reasonable efforts to
negotiate with NYTP/Concourse to provide NYTP/Concourse an unfettered right of access to the
Premises for the purpose of installing, operating and maintaining equipment and facilities to
provide Wi-Fi service to the public in the Premises.

(iii)  vending machines dispensing anything including, but not
limited to, catalog and electronic sales (except in non-public areas of the Premises for products
then permitted to be sold on the Premises under agreements or subleases approved by the Port
Authority as required under this Lease), provided that the Lessee shall retain the right to control
the placement of vending machines within the Premises and the right to reject any vending
machine at the Premises, '

' @) ground transportation (including vehicle rentals)
reservations, as provided in Section 66 entitled “Ground Transportation Services” hereof,
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. W) provision of on-airport baggage carts (other than shopping
carts made available free of charge to retail shoppers within the Concession Areas) or other on-
airport baggage-moving devices, provided that the Lessee shall retain the right to control the
placement of baggage cart stations within the Premises and the right to reject any on-airport
baggage carts at the Premises.

If and when the Port Authority elects to share with the other unit terminal operators at the
Airport the revenues from the activities set forth in items (ii), (iii), (iv) and/or (v) of this
paragraph (d)(1), the Lessee acknowledges and agrees that the Port Authority shall not be
required to share such revenues with the Lessee and the Lessee hereby relinquishes and waives
all rights and claims to receive any portion of such revenues.

(2)  The Port Authority (and any party specifically authorized thereby)
may engage in the Reserved Uses and install, operate, maintain and repair the property used in
connection therewith, in such locations as may be determined by the Lessee. The Lessee, at its
expense, shall provide the necessary wires and conduits for the supply of electricity and
telephone and other communications interconnections for the Reserved Uses.

(3)  The Port Authority shall direct that the Lessee be remitted, out of
the fees or rents actually paid by the third party operator(s) pursuant to agreements for item (i) of
subparagraph (d)(1) above and allocable to the Premises, 50% of such fees or rents. The
balance of all such fees or rents shall be paid to and retained by the Port Authority. Except as
specifically provided in the foregoing sentence, the Port Authority shall have the right to all’
revenues derived from the Reserved Uses without compensating the Lessee in any manner on
account of such uses-or revenues. '

(e) Except to the extent modified by and in accordance with an effective
comprehensive consumer services plan, the Lessee shall under Alternative 4, and the Lessee
shall require (i) in its management agreement under Alternative 1, (ii) in its subleases under
Alternative 2, (iii) in its agreement under Alternative 3 and (iv) in any and all other agreements
which require or permit concession operation, the following with respect to hours and days of
operation:

(1) Retail food and beverage service shall be made available to the
public at one or more locations continuously each day during the hours commencing no later
than one hour prior to the first scheduled aircraft departure from the Premises and continuing
until at least the completion of boarding for the last actual departure from the Premises of a flight
therefrom the same day. At least fifty percent (50%) of the concessions in any food service area
at any one time shall operate continuously throughout the hours specified above.

2) Commencing no later than one hour prior to the first scheduled
aircraft departure at the Premises each day and continuing until at least the last actual departure
at the Premises of a flight for departure thereat the same day, at least one retail newsstand shall
be continuously open for business and at least one area accessible to “meeters and greeters” shall

be open.
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3) Certain foreign currency exchange services, through a staffed
location or an automated currency exchange machine, shall be continuously provided to the
public in the Foreign Inspection Services area, if any, and at least one other central location in
the Premises during the hours commencing no later than one hour prior to the first scheduled
aircraft departure from the Premises and continuing at least until the later of (i) the completion of
boarding for the last actual departure from the Premises of a flight scheduled for departure
therefrom the same day and (ii) one hour after the last actual arrival at the Premises of a flight
scheduled for arrival thereat the same day.

4) In the arrival area and one other central location in the Premises,
there shall be at least one automated teller machine fully operational and accessible to the public
twenty-four (24) hours a day with cash in quantities sufficient to meet reasonably anticipated
demand and providing access to at least one of the two largest banking networks available in the
Port of New York District.

(5)  In any instance in which no minimum hours have been set forth
above and as to all other concession operators (including without limitation concession operators
under Alternative 3), the concéssion operators shall be required to be open for business and
operate their respective businesses as provided in the comprehensive consumer services plan.

(6)  The Lessee shall require all concession operators (including
without limitation concession operators under Alternative 3) to operate their respective
businesses so as to maximize their revenues in accordance with best industry practices and
standards observed generally by first-class business enterprises of regional or national scope
which operate at other major airports. : :

® (1) " The agreement with (i) the Concession Manager (if and to the

_ extent the Lessee pursues Alternative 1), (ii) any other third party if and to the extent the Lessee
pursues Alternative 3, (iii) the concession operator (if and to the extent the Lessee pursues
Alternative 2) and (iv) the Lessee (if and to the extent the Lessee is permitted by the Port
Authority to pursue Alternative 4) shall also provide that such Concession Manager, third party,
concession operator or Lessee, as thé case may be, that the concession operator in its operations
pursuant to its agreement, shall not charge prices to its customers in excess of “Street Prices”,

defined as follows:

. v @) If the concession operator conducts a similar business in
off-airport location(s) in the Greater New York City-Northern New Jersey Metropolitan Area
(the “Metro Area™), “Street Prices” shall mean the price regularly charged by the concession .
operator for the same or similar item in the Metro Area;

(ii) If the concession operator does not conduct a similar
business in off-airport location(s) in the Metro Area, “Street Prices” shall mean the average
price regularly charged in the Metro Area by similar concession operators for the same or similar

item;
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, (iii)  If neither the concession operator nor other similar
concession operators sell a particular item in the Metro Area, “Street Prices " shall mean the
price regularly charged by the concession operator or similar concession operators for the same
or similar item in any other geographic area with a reasonable adjustment for any cost-of-living
variance between such area and the Metro Area; and

(iv)  If a concession operator is in the business of selling duty-
free goods, “Street Prices” shall mean the price regularly charged by the concession operator or
other similar concession operator for the same or similar duty-free item at other major airports
serving large urban areas in the Northeast region of the United States, including but not limited
to the Airport.

2) Notices in form and substance reasonably satisfactory to the Port
Authority shall be conspicuously displayed in each concession operator’s space to the effect that
the concession operator adheres to the foregoing “Street Pricing " policy.

(8 0 Each Port Authority agreement with a concession operator, and
each agreement under Alternatives 1, 2,3 and 4, shall also provide, that the concession operator
and/or Concession Manager, and/or other third party, and/or Lessee, as the case may be, shall:

(i)  useits best efforts in every proper manner to develop and
increase the business conducted by it under the aforedescribed consumer services agreement ;

(ii) not divert, or cause or allow to be diverted, any business
from the Premises or the Airport;

‘ (iii)  maintain, in English and accordance with accepted
accounting practice, during the term of the applicable agreement and for one (1) year after the
expiration or eatlier termination or surrender thereof, and for a further period extending until
receipt of written permission from the Port Authority to do otherwise, full and complete records
and books of account recording all transactions of the concession operator at, through, or in any
way connected with its operations at the Premises or elsewhere at the Airport, and outside the
Airport if the order therefor is received at the Airport, which records and books of account shall
be kept at all times within the Port of New York District and shall separately state and identify
each activity performed at the Airport and off the Airport if the order therefor is received at the
Airport, provided, however, on the condition that the Lessee shall comply with all of the terms
and conditions of subparagraph (2)(ii) of this paragraph (g), the Lessee may maintain said books
and records and make them available to the Port Authority at the Lessee’s office located at 19
0ld Kings Highway South, Suite 23, Darien, Connecticut;

(iv)  the concession operator shall cause any of its Affiliates
which performs services similar to those performed by the concession operator to maintain, in
English and accordance with accepted accounting practice, during the term of the relevant
consumer service agreement and for one (1) year after the expiration or earlier termination or

- surrender thereof, and for a further period extending until the concession operator shall receive

written permission from the Port Authority to do otherwise, full and complete records and books
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of account recording all transactions of each such Affiliate at, through, or in any way connected
with its operations at the Premises or elsewhere at the Airport, and outside the Airport if the
order therefor is received at the Airport, which records and books of account shall be kept at all
times within the Port of New York District and shall separately state and identify each activity
performed at the Airport and off the Airport if the order therefor is received at the Airport;

W) permit and/or cause to be permitted in ordinary business
hours during the term of the aforedescribed consumer services agreement and for one (1) year
thereafter, and during such further period as is mentioned in the preceding subparagraphs (1)(iii)
and (1)(iv), the examination and audit by the officers, employees and representatives of both the
Port Authority and those of the Lessee of such records and books of account and also any records
and books of account of any Affiliate if said Affiliate performs services similar to those
performed by the concession operator anywhere in the Port of New York District (including
without limitation all corporate records and books of account which the Port Authority in its sole
discretion believes may be relevant for the identification, determination or calculation of all fees,
rentals and other amounts paid or payable to the Port Authority, all agreements, and all source
documents), within twenty (20) days following any request by the Port Authority from time to
time and at any time to examine and audit said books and records; '

_ (vi)  install and use such cash registers, sales slips, invoicing
machines and any other equipment and devices, including without limitation computerized
record-keeping systems, for recording orders taken, or services rendered, as may be appropriate
to the concession operator’s business and necessary or desirable to keep accurate books and
records as aforesaid, and without limiting the genecrality of the foregoing, for any activity
involving cash sales, install and use cash registers or other electronic ecash control equipment that
provides for non-resettable totals; '

(vii)  in those situations where the books and records have been
generated from computerized data (whether mainftame, minicomputer, ot PC-BASED computer
systems), provide, or cause to be provided, to the Port Authority’s representative extracts of data
files in a computer readable format on data disks, E-mail with attached files or alternative
~ computer data exchange formats suitable to the Port Authority in its sole discretion.

(viii) peimit the inspection by the officers, employees and
representatives of the Port Authority and those of the Lessee of any equipment used by the
concession operator including, but not limited to, any of the equipment described in
subparagraph (1)(vi) above; and

(ix)  furnish good, prompt and efficient service hereunder,
adequate to meet all demands therefor at the Premises; furnish said service on a fair, equal and
non-discriminatory basis to all users thereof; and charge fair, reasonable and non-discriminatory
 prices for each unit of sale or service, provided, however, that the concession operator may
make reasonable and non-discriminatory discounts, rebates or other similar types of price
reductions to volume purchasers. :
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(2)  Without implying any limitation on the right of the Port Authority
to revoke its agreement with a concession operator, or Concession Manager, other third party
(under Alternative 3), or Lessee (under Alternative 4), as the case may be), in the event of the
failure of the concession operator (or Concession Manager, other third party or Lessee (under
Alternative 4), as the case may be) to maintain, keep within the Port District or make available
for examination and audit the required books and records in the manner and at the times or
location as provided in paragraph (g)(1) above then, in addition to all and without limiting any
other rights and remedies of the Port Authority, the Port Authority may:

@) Estimate the Gross Receipts of the concession operator on
any basis that the Port Authority, in its sole discretion, shall deem appropriate, such estimation to
be final and binding on the concession operator and the concession operator’s fees based thereon
to be payable to the Port Authority when billed; or ' '

(ii)  If any such books and records have been maintained
outside of the Port District, but within the Continental United States then the Port Authority in its
sole discretion may (A) require such books and records to be produced within the Port District or

' (B) examine such books and records at the location at which they have been maintained and in
such event the concession operator shall pay to the Port Authority when billed all travel costs and
related expenses, as determined by the Port Authority for Port Authority auditors and other
representatives, employees and officers in connection with such examination and audit, or

(iii)  If any such books and records have been maintained
outside the continental United States then, in addition to the costs specified in subparagraph
(2)(ii) above, the concession operator shall pay to the Port Authority when billed all other costs
ofithe examination and audit of such books and records including without limitation salaries,
benefits, travel costs and related expenses, overhead costs and fees and charges of third party
auditors retained by the Port Authority for the purpose of conducting such audit and
examination. - :

: (3)  The foregoing auditing costs, €xpenses and amounts set forth in
subparagraphs (2)(ii) and (2)(iii) of this paragraph (g) shall be deemed fees and charges under
the Port Authority’s consumer services agreement payable to the Port Authority with the same
force and effect as all other fees and charges thereunder.

, @ The requirements of paragraphs () and (f) above and this
paragraph (g) shall apply fully to the Lessee under Alternative 4 as if the Lessee was a
concession operator, and similarly apply fully to a Concession Manager or other third party as
described herein.

(h)  The Lessee shall employ or retain under Alternative 2 and Alternative 4,
or cause to be employed or retained under Alternative 1 and Alternative 3, a full time trained
professional staff at all times during the term of the letting hereunder of sufficient size, expertise,
ability, suitability and experience to carry out its responsibilities under this Section.
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® On a continuing basis through the end of the term of the letting hereunder,
the Lessee shall undertake and execute through a variety of media, in a manner acceptable to the
Port Authority, such advertising and promotional programs as shall bring to the attention of the
public, generally, and actual and potential enplaning passengers and their escorts and guests and
the aviation and tourist industries, in particular, the positive features of the consumer services
program managed, or caused to be managed, by the Lessee as provided in this Lease and such
other information to be presented in such style and format as shall project, consistent with the
truth, a desirable image of such consumer services program, the Premises and the Airport. The
Port Authority shall not have any responsibility for, and shall not bear any of the costs of, the
foregoing. -

) Without limiting the generality of the provisions of Sections 74 through 80
herein, the following shall apply with respect to each of the concessions described in said
Sections: '

(1)  The Léssee agrees that it will furnish to the concession operator
sufficient and suitable space within the Premises to carry on any operation as may be required of
or desired by the Lessee. ‘

, (2)  The Lessee shall bring to the perimeter of the space to be occupied
by the concession operator, and shall install, the necessary pipes, wires and conduits (including
to any food service area), for the supply of electricity and HVAC for such operations (including
but not limited to electricity to machines and displays with respect to permitted vending
machines, public telephones, advertising displays and insurance counters), all without charge to
the concession operator or the Port Authority, except for electricity to the Restaurant Operator

'(as herein defined) which may be charged to the third party operator at cost. With respect to any
Restaurant Operator, the Lessee shall also provide and install pipes, wires and conduits for the
supply of gas and water together with necessary steam and waste lines for use in connection with
the operation. The Lessee shall supply said utilities and services to the concession operator,
including to any storage areas provided to the concession operator as required herein, and shall
not charge the concession operator or the Port Authority for any portion of same (except
electricity to the Restaurant Operator as aforesaid). ’

(3)  Any agreement with a concession operator shall provide that such
concession operator shall furnish at its expense all necessary fixtures, equipment, furniture and
other personal property required in connection with the operation and all construction work
necessary to accommodate such installations, except that, under Alternative 3, the Lessee
reserves the right to assume the cost and expense for all or part of the aforesaid personal
property. With respect to in-line spaces, the agreement shall also provide that the concession
operator will perform all work necessary or required to finish off the space, including the
finishing of the floors and ceilings from the structural slab and the walls from the rough
partitions, the decor and color scheme of the concession area and the facilities and fixtures
therein as well as the location of fixtures thereon, which shall be subject to the approval of the
Lessee and compliance with the Port Authority Tenant Construction or Alteration Application
process. ‘
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4) If the Lessee desires to have a Person or entity conduct such
operations other than the Port Authority’s proposed concession operator, except for goods and
services which constitute Reserved Uses, the Lessee may employ any other Person of its choice
(which other Person may not be the Lessee or an Affiliate thereof unless the same is specifically
consented to in writing by the Port Authority) to do so, provided, however, such other Person ‘
first obtains a permit from the Port Authority authorizing such Person to operate the
establishment in a portion or portions of the Premises as designated by the Lessee-with the prior
approval of the Port Authority. Prior to the issuance of any such permit by the Port Authority,
such Person may be required to submit to the Port Authority evidence satisfactory to the Port
Authority of its qualifications, the scope of its proposed operations and the standards of service it
will provide. Any such permit shall provide that such concession operator will conduct its
operations thereunder in a first-class manner in accordance with the best practices in the industry
and shall comply with the maximum Port Authority standards with respect to service, health,
sanitary and safety measures. Paragraph (k)(2)(vi) of this Section shall apply with respect to any
inconsistency between the terms of the permit anid the terms of the agreement between the
Lessee and the concession operator. Without limiting the foregoing, prior to the issuance of the
permit the Port Authority shall make a copy of the same available to the Lessee and, upon the
execution of the permit by the proposed concession operator, the same shall be consented to in

" writing by the Lessee. Such other Person shall be required to pay to the Port Authority a fee but
such fee shall not in any event exceed the fees or charges that would be retained by the Port
Authority if such establishment were operated by a regular concession operator of the Port
Authority. The Port Authority permit described in this Paragraph (j)(4) will not be revoked
without cause by the Port Authority, without the prior consent of the Lessee. The preceding
sentence is intended to apply with respect to individual concession operators agreements, and
nothing in the preceding sentence shall mean or imply, or be deemed to mean or imply, that the
Lessee’s consent shall be required for the Port Authority to revoke its permit with, or other
agreement containing its consent to, a Concession Manager (or other concession manager under
Alternative 3), or an agreement entered into pursuant to Alternative 4, and such Lessee’s consent
shall not be required in any of such circumstances. :

. (5)  The contract between a concession operator and the Port Authority,
or the permit between the concession operator and the Port Authority where such concession
operator has entered into an agreement with the Lessee in accordance with this Lease, shall
contain appropriate provisions permitting cancellation of such contract on short notice with and b
without cause. The Lessee’s agreement with the concession operator shall contain appropriate
prdvisions permitting cancellation of such contract on short notice with and without cause. In
the event of such cancellation without cause by the Port Authority (consistent with the
penultimate sentence of subparagraph (4) above regarding the prior consent of the Lessee, it
being understood that the same excepts goods and services which constitute Reserved Uses) or
the Lessee, as the case may be, the Lessee agrees (and its agreement with the concession operator
shall provide that the Lessee agrees) to reimburse the concession operator for its unamottized
investment in the interior finishes and trade fixtures and title to such trade fixtures shall
thereupon vest in the Lessee; provided, however, whete such agreement is canceled expressly on
the basis of the failure of the concession operator to keep, perform or observe any of the terms
and provisions of said agreemerit on its part to be kept, performed or obsetved or on the basis of
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one or mote event or events of default as specified in said agreement such provision for Lessee
reimbursement shall not obtain or apply.

k) Concession Managers:

(1)  Inconnection with Alternative 1 and/or Alternative 3, throughout
the term of the letting hereunder, the Lessee may request Port Authority approval to employ at
the Premises, at Lessee’s sole cost and expense, on a full-time basis, a concession manager,
subject in all respects to the terms and conditions of this Section 73. Any fee or other

- compensation to be paid to said concession manager shall be paid by the Lessee directly or out of

revenues derived by the Lessee from consumer services, and no portion of such fee or

compensation shall be paid out of the Port Authority’s share of revenue from consumer services
or shall offset, reduce, be credited against or otherwise adversely affect the amount of any fees,
rent or other revenue to be paid or payable to the Port Authority under this Lease or to which the
Port Authority may be otherwise entitled. Nor shall the Lessee {or a concession manager under
Alternative 1 or Alternative 3) be entitled to impose charges on concession operators, whether in
the form of key money, chargebacks or otherwise, or to pass along or recoup the aforesaid fec or

* other compensation to be paid to said concession manager, without the prior written consent of

the Port Authority.  Notwithstanding references in this Paragraph (k) to Concession Manager,
this Paragraph (k) shall apply to both a Concession Manager as well as to any third party which
may manage concessions pursuant to Alternative 3. »

2) Any concession manager agreement between the Lessee and a
proposed Concession Manager shall state among other things, and the Lessee agrees, that:

_ ) said agresment is subject and subordinate to this Lease (as
the same may be amended, supplemented or extended);

(i)  said agreemcﬁt shall not take effect without the prior
written consent of the Port Authority thereto to be embodied in the contractual agreement
referred to above (executed by and among the Port Authority, the Lessee and the Concession

Manager);

(iii)  any amendment, supplement or extension of the said
agreement which does not have the express written approval of the Port Authority shall be void
ab initio and of no effect whatsoever; that if this Lease is terminated on any account prior to the
expiration of the term of the said agreement then the said agreement shall terminate-
simultaneously with such termination of this Lease unless the Port Authority shall notify the -

Concession Manager and the Lessee at or prior to such effective date of termination of this Lease
that the Port Authority shall and does assume the rights and obligations of the Lessee thereunder
from and after such effective date of termination, it being understood that the Port Authority
shall have the right, but not the obligation, to be assigned and to assume the Lessee’s rights and
obligations under the concession manager agreement and, further, it being understood that the

Port Authority shall have no obligation to enter into any form of non-disturbance or recognition
agreement with any concession operator; :
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(iv)  the Port Authority shall have the right to revoke its consent,
or terminate any agreement containing its consent, to the concession manager agreement at any
time without cause on thirty (30) days’ prior notice and such revocation or termination shall not
require the concurrence of the Lessee; ' '

(v)  all fees, rent and other moneys due and payable to the Port
Authority and the Lessee (whether such amounts are paid or payable by the Concession Manager
as an operator at the Premises, or are collected or to be collected from the concession operators
which amounts in turn shall be based on fees and rent paid or payable by the concession
operators at the Premises) shall be held by the Concession Manager without deduction, credit or
offset for arrearages and shall be held by it solely as described in this subparagraph and
thereafter remitted by the Concession Manager on a monthly basis directly to the Port Authority
and the Lessee. Said Concession Manager is deemed a collection agent of the funds for the Port
Authority and the Lessee to the extent of its interest and the Concession Manager has no
ownership or possessory interest in such funds, which would otherwise be paid directly to the
Port Authority and the Lessee, other than as a trustee for the Port Authority to the extent of its
interest. In accordance with the foregoing capacity as collection agent: (1) the Concession
Manager shall be deemed, and shall hold itself out as, a fiduciary vis-a-vis the Port Authority and
the Lessee, (2) the Concession Manager shall hold all revenues received by, from or on behalf of
concession operator or operations, as the case may be, in a separate account established in trust
for the Port Authority and the Lessee in which the Concession Manager must not commingle
such rent, fees and other moneys with any other funds, at an institution acceptable to the Port
Authority having an office in the Port of New York District and qualified to do business in the
State of New York, (3) Concession Manager shall obtain additional protections on behalf of the
Port Authority and the Lessee providing for access by the Port Authority and the Lessee to the
revenues en deposit in such account (to the extent of its interest) in the event of insolvency,
appointment of a receiver, bankruptcy or creditors’ liens affecting the Concession Manager, (4)
the Concession Manager shall obtain insurance protecting against employee dishonesty,
embezzlement, theft, and the like in amounts and otherwise in a form acceptable to the Port
Authority, and naming the Port Authority and the Lessee as additional loss payee thereunder, (5)
the Concession Manager’s fees to be paid by the Lessee may not be withheld at any time by the
Concession Manager from the rentals, fees and other moneys due to the Port Authority, and (6)
the Concession Manager shall comply with any other requirements of the Port Authority and any

other reasonable requirements of the Lessee.

, ‘ (vi)  in the event of any inconsistency between the concession
manager agreement and this Lease, or between any retail sublease or retail license (the terms
retail “sublease” and retail “license” being used interchangeably for purposes of Section 73
through Section 80, and the terms retail “sublessee”, “licensee” and “concession operator”, being
used interchangeably for purposes of Section 73 through Section 80) and this Lease, or between
the Concession Manager agreement and the agreement containing the Port Authority consent
thereto, or between a retail sublease and the agreement containing the Port Authority consent
thereto, then in each and every such instance the Lease or the Port Authority consent agreement,
as the case may be, shall supercede and control.
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(vii)  Any and all monthly and annual reports which set forth
Gross Receipts (as defined herein, it being understood that the term Operator in such definition
shall mean concession operator (whether a sublessee, licensee, concession operator or otherwise)
for purposes of Sections 73 to 82), in the aggregate and on a concession operator-by-concession
operator basis, shall be provided simultaneously directly to each of the Port Authority and the
Lessee (except not to the Lessee under Alternative 4). The Lessee shall provide, or shall cause to
be provided, to the Port Authority the following: (1) on or before the twentieth (20" day of each
month following the commencement date of any consumer service operation a statement,
certified by an authorized officer of the concession operator, of Gross Receipts arising out of
operations of the concession operator under its consumer service agreement for the preceding
month, and (2) on or before April 15 of each calendar year during the term of the consumer
service agreement a statement of Gross Receipts atising out of the operations of the concession
operator for the preceding year certified, at the concession operator’s sole expense, by a
certified public accountant. It is acknowledged that under Alternative 4, only the Lessee’s Gross
Receipts arising out of or relating to the consumer service program at the Premises {as opposed
to the Lessee’s aircraft operations) shall be the subject of monthly and annual reports.

(3)  Any Concession Manager shall have sufficient authority and
support, staff and appropriate equipment, supplies and means to manage and administer those
consumer setvice agreements and other agreements with the concession operators and other
entities to which the Lessee is a party, or by which it is bound, relating to the consumer services
program at the Premises, to monitor and compel performance by all concession operator and '
other entities and to serve as on-site liaison with the Port Authority. Said Concession Manager
shall have the power and authority on behalf of the Lessee to resolve all operational issues
concerning the consumer services program at the Premises but shall have no power or authority
to amend or modify this Lease or any agreement embodying a Port Authority consent. In all
events, an employee of the Lessee with managerial authority shall be available for a minimum
time span of sixteen (16) hours each day during concession operation hours to meet with Port
Authority representatives in person at the Premises and available at other times by telephone,
with the ability in an emergency situation relating to retail concession matters to arrive at the
Airport by car within two hours after being called.

(4)  Neither a Concession Manager nor any Affiliate thereof shall
conduct or have any interest whatsoever in any entity conducting a consumer service operation in
any Concession Area, unless the Port Authority has explicitly approved in writing specific
exceptions after having been furnished such information as it may require and subject to such
qualifications, conditions, limitations and resttictions as part of any such approval; provided,
however, Alternative 3 contemplates that a concession manager may both manage and operate
consumer service operations at the Premises and Alternative 4 contemplates that the Lessee
would both manage and operate consumer service operations at the Premises.

© (5)  The Lessee shall not knowingly either employ or permit the
employment of any management, supervisory or other personnel of the Lessee (including but not
limited to such Concession Manager or any contractor or subcontractor, representative or agent
of the Lessee), whose employment constitutes a conflict of interest or whose actions are
inconsistent with the highest level of honesty, ethical conduct or public trust or are adverse to the
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public interest. Notwithstanding the foregoing, the Lessee shall be under no obligation to refrain
- from hiring any Person if to do so would be a violation of law, or to terminate any Person if to do

so would be a violation of law or of any applicable right of such Person, contractual or
otherwise.

(6) Any agreement entered into between the Lessee and the Port
Authority to implement Alterriative 4 shall contain no lower standards or lesser requirements for
the Lessee’s performance than those described in this Paragraph (k).

0 Port Authority Fees:

The fees, rent and other consideration paid or payable to the Port
Authority under Alternatives 1, 2, 3 and 4 shall be specifically consented to in all agreements
entered into with the Port Authority, however without limiting the generality of the foregoing,
such amounts shall be based on Gross Receipts (it being understood that pursuant to Alternative
4 the Gross Receipts of the Lessee shall mean only those which arise out of or relate to the
consumer service operations at the Premises as opposed to its aircraft operations at the
Premises). Under all of Alternatives 1, 2, 3 and 4, the Port Authority shall be paid no less than
(1) twenty percent (20%) of the amounts paid or payable by each concession operator with
respect to food.and beverage concessions (pursuant to its agreement as consented to by the Port
Authority) and (2) fifty percent (50%) of the amounts paid or payable by each concession
operator with respect to all other consumer services (pursuant to its agreement as consented to by
the Port Authority), it being understood the Lessee shall be deemed to be the concession operator
under Alternative 4 and the specific fee/rental structure in such instance shall be as consented to
in the Lessee’s written agreement with the Port Authority. For purposes of this paragraph,
concession operators shall include Additiona! Operators described in Section 80 and any .
concession manager under Alternative 3. Notwithstanding any specific references in Sections 74
and 76 to 80 to basic rent, percentage rent and fixed fees to be paid by concession operators, the
amounts paid or payable by the concession operator under its agreement (and accordingly the
fees, rent and other consideration which are the subject of this subparagraph (1)) shall include,
and be deemed to include, without limitation, late fees and interest, liquidated damages,
delinquency amounts, fines, retail display allowances and other promotional incentives, and the
like, and shall exclude only rentals and fees which are strictly pass-through charges for expenses
actually incurred by the Lessee (and its concession manager, if any); provided, however, that the
Lessee (and its concession manager, if any) shall be prohibited from imposing or adding an
administrative charge or other up-charge to such pass-through charges and expenses.

(m) The Port Authority’s permit or consent agreements with concession
operators shall provide, and the Lessee’s agreements (or the Concession Manager’s agreements)
with concession operators, shall provide, that a breach or default by the concession operator in its,
obligations under one agreement shall also constitute a breach or default by the concession
operator of its obligations under the other agreement. In the event of such breach or default, the
Lessee shall enforce the payment obligations of the concession operator on behalf of the Lessee
and the Port Authority, and exercise all necessary remedies in connection therewith; provided,
however, that the same shall not limit-or affect the rights of the Port Authority to enforce such
payment obligations on behalf of both the Port Authority and the Lessee, and the Port Authority
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shall not be obligated to incur any expense or (o commence any legal proceeding to enforce such
payment obligations.

(n)  The provisions of Sections 74 and 77 through 81 hereof shall be
understood in the conteéxt of Alternatives 1,2, 3 and 4, defined in this Section.

Section 74. Restaurant and Bar

(a) @) The Lessee shall select and thereafter enter into a contract or
agreement with one or more qualified restaurant operators (each such restaurant operator