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To: Torres Rojas, Genara
Subject: RE: 2 of 17

From: Boburg, Shawn [mailto:Boburg@northjersey.com]
Sent: Wednesday, July 11, 2012 6:01 PM

To: Duffy, Daniel

Subject: 2 of 17

I am requesting copies of the following contract, as identified by their reference numbers on the Port Authority web site, on
the contracting activity page:

PPATI12006, a $34,980 contract awarded to INSTITUTES FOR BEHAVIOR RESOURCES, INC. of
BALTIMORE MD for PATH FRA Roster Iatigue Analysis



THE PORT AUTHORITY OF NY & NJ

Daniel D. Duffy
FOI Administrator

August 14,2012

Mr. Shawn Boburg

The Record

1 Garret Mountain Plaza
Woodland Park, NJ 07424

Re: Freedom of Information Reference No. 13332
Dear Mr. Boburg:

This is a response to your July 11, 2012 request, which has been processed under the Port
Authority’s Freedom of Information Code (the “Code”) for a copy of Contract No. PPAT12006
awarded to Institutes for Behavior Resources, Inc. of Baltimore, MD for PATH FRA Roster
Fatigue Analysis.

Material responsive to your request and available under the Code can be found on the Port
Authority’s website at http://www.panynj.gov/corporate-information/foi/13332-LPA.pdf. Paper
copies of the available records are available upon request.

Please refer to the above FOI reference number in any future correspondence relating to your
request.

Very truly yours,

Daniel D Buffy
FOI Administrator

225 Park Avernue South
New York | NY 10003
72212435 3642 F 212435 7555




P.A. Agreement #PAT-12-006 THE PORT AUTHORITY OF NY & ©

May 24,2012

Institutes for Behavior Resources, Inc.

2104 Maryland Avenue

Baltimore, MD 21218 CONFO RM ED
Attention:  Reid Blank, Chief Operating Officer

SUBJECT: PERFORMANCE OF EXPERT PROFESSIONAL ROSTER FATIGUE
ANALYSIS AND RELATED TRAINING SERVICES BASIS DURING 2012
THROUGH 2015

Dear Mr. Blank:

1. The Port Authority of New York and New Jersey ("Authority") hereby offers to retain
Institutes for Behavior Resources, Inc. (“the Consultant" or "you") to provide expert professional
roster fatigue analysis and related training services during 2012 through 2015, as more fully set
forth in Attachment A, which is attached hereto and made a part hereof.

2. This Agreement shall be signed by you and the Authority’s Director of Procurement. As
used herein and hereafter, the "Director" means the Authority’s Director of PATH Department.
acting either personally or through his duly authorized representatives acting within the scope of
the particular authority vested in them unless specifically stated o mean acting personally.

For the purpose of administering this Agreement, the Director has designated Kevin Lejda,
Assistant Superintendent, PATH Transportation Division, to act as his duly authorized
representative. The Project Manager for this project is Louis Dulfer, at (201) 216-61706, or c-
mail address ldulfer@panynj.goy.

3. Your services shall be performed as expeditiously as possible and at the time or times
required by the Director. Time is of the essence in the performance of all your services under
this Agreement.

4. In order to effectuate the policy of the Authority. the services provided by the Consultant
shall comply with all provisions of Federal. State, municipal, local and departmental laws,
ordinances, rules, regulations, and orders which would affect or control said services as if the
services were being performed for a private corporation, unless the Authority standard is more
stringent, in which case the Authority standard shall be followed, or unless the Consultant shall
receive a written notification to the contrary signed by the Director personally, in which case the
requirements of said notification shall apply.

5. The Consultant shall meet and consult with Authority staff as requested by the Director in
connection with the services to be performed herein. All items to be submitted or prepared by
the Consultant hereunder shall be subject to the review of the Director. The Director may
disapprove if, in his sole opinion, said items are not in accordance with the requirements of this
Agreement or professional standards or are impractical, uneconomical or unsuited in any way for
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the purpose for which the contemplated services are intended. If any of the said items or any
portion thereof are so disapproved, the Consultant shall forthwith revise them until they meet the
approval of the Director, but the Consultant shall not be compensated under any provision of this
Agreement for performance of such revisions. No approval or disapproval or omission to
approve or disapprove, however, shall relieve the Consultant of his responsibility under this
Agreement to furnish the requested services in accordance with an agreed upon schedule and in
accordance with professional standards and the Attachment A requirements.

6. As full compensation for all your services and obligations in connection with this Agreement.
the Authority will pay you the following lump sum amounts totaling $27,000.00, paid to you in
equal payments on a semi-annual basis, for each year of the Agreement:

* Year One - $4,500.00 invoiced after receipt of final report each 2™ and 4" quarter
* Year Two - $4,500.00 invoiced after receipt of final report each 2" and 4™ quarter
* Year Three - $4,500.00 invoiced after receipt of final report each 2" and 4" quarter

In addition, an initial one-time lump sum amount of $6,000.00 will be paid to you for related
training services (fo be invoiced upon completion of workshop), inclusive of all travel and
related expenses.

7. You shall render an invoice for services to the Project Manager upon completion of each
analysis during the quarters specified in paragraph 6 above under the Agreement to provide the
Authority sufficient time to process payment in a timely manner. Each invoice shall bear your
taxpayer number and the purchase order number(s) as provided by the Authority. Upon receipt
of the foregoing, the Project Manager will certify to thc Authority that the amount of
compensation is correct. The Authority shall. within fifieen days after reccipt of such
certification by the Project Manager, pay to you by check the sum certified.

The Consultant shall verify that its employees, or subconsultants, working under this Agreement
(in the United States) are legally present and authorized to work there, as per the federally
required I-9 Program. Furthermore, upon request of the Authority, the Consultant shall furnish
or provide access to the Authority, federal Form I-9 (Employment Eligibility Verification) for
each individual hired by the Consultant, performing services hereunder. This includes citizens

and noncitizens.

8. The Authority may at any time for cause terminate this Agreement as to any services not yet
rendered, and may terminate this Agreement in whole or in part without cause upon three (3)
days notice to you. You shall have no right of termination as to any services under this
Agreement without just cause. Termination by either party shall be by certified letter addressed
to the other at its address hereinbefore set forth. Should this Agreement be terminated in whole
or in part by either party as above provided, you shall reccive no compensation for any services
not yet performed, but if termination is without fault on your part, the Authority shall pay you as
the full compensation to which you shall be entitled in connection with this Agreement the
amounts computed as above set forth for services completed to the satisfaction of the Director
through the date of termination, minus all prior payments to you.
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9. You shall not issue or permit to be issued any press release, advertisement, or literature of
any kind, which refers to the Authority or to the services performed in connection with this
Agreement, unless you first obtain the written approval of the Director. Such approval may be
withheld if for any reason the Director believes that the publication of such information would be
harmful to the public interest or is in any way undesirable.

10. Under no circumstarnces shall you or your subconsultants communicate in any way with any
contractor, department, board, agency, commission or other organization or any person whether
governmental or private in connection with the services to be performed hereunder except upon
prior written approval and instructions of the Director, provided, however that data from
manufacturers and suppliers of material shall be obtained by you when you find such data
necessary unless otherwise instructed by the Director.

11. Any services performed for the benefit of the Authority at any time by you or on your behalf,
even though in addition to those described herein, even if expressly and duly authorized by the
Authority, shall be deemed to be rendered under and subject to this Agreement (unless referable
to another express written, duly executed agreement by the same parties), whether such
additional services are performed prior to, during or subsequent to the services described herein,
and no rights or obligations shall arise out of such additional services.

12. No certificate, payment (final or otherwise), acceptance of any work nor any other act or
omission of the Authority or the Director shall operate to release you from any obligations under
or upon this Agreement, or to estop the Authority from showing at any time that such certificate,
payment, acceptance, act or omission was incorrect or to preclude the Authority from recovering
any money paid in excess of that lawfully due, whether under mistake of law or fact or to prevent
the recovery of any damages sustained by the Authority.

13. Originals of estimates, reports, records, data, charts, documents, renderings, computations,
computer tapes or disks, and other papers of any type whatsoever, whether in the form of
writing, figures or delineations, which are prepared or compiled in connection with this
Agreement, shall become the property of the Authority, and the Authority shall have the right to
use or permit the use of them and of any ideas or methods represented by them for any purpose
and at any time without compensation other than that specifically provided herein. The
Consultant hereby warrants and represents that the Authority will have at all times the ownership
and rights provided for in the immediately preceding sentence free and clear of all claims of third
persons whether presently existing or arising in the future and whether presently known to either
of the parties to this Agreement or not. This Agreement shall not be construed, however, to
require the Consultant to obtain for the Consultant and the Authority the right to use any idea,
design, method, material, equipment or other matter which is the subject of a valid patent, unless
owned by the Consultant, or subconsultant, or an employee of either. Whether or not your
Proposal is accepted by the Authority, it is agreed that all information of any nature whatsoever
which is in any way connected with the services performed in connection with this Agreement,
regardless of the form in which it has been or may be given by you or on your behalf, whether
prior or subsequent to the execution of this Agreement, to the Authority, its Commissioners,
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officers, agents or employees, is not given in confidence and may be used or disclosed by or on
behalf of the Authority without liability of any kind, except as may arise under valid existing or
pending patents, if any.

14, 1f research or development is furnished in connection with the performance of this
Agreement and if in the course of such research or development patentable subject matter is
produced by the Consultant, his officers, agents, employees, or subconsultants, the Authority
shall have, without cost or expense to it, an irrevocable, non-exclusive royalty-free licensc (o
make, have made, and use, either itself or by anyone on its behalf, such subject matter in
connection with any activity now or hereafter engaged in or permitted by the Authority.
Promptly upon request by the Authority, thc Consultant shall furnish or obtain from the
appropriate person a form of license satisfactory to the Authority, but it is expressly understood
and agreed that, as between the Authority and the Consultant the license herein provided for shall
nevertheless arise for the benefit of the Authority immediately upon the production of said
subject matter, and shall not await formal exemplification in a written license agreement as
provided for above. Such license agreement may be transferred by the Authority to its
successors, immediate or otherwise, in the operation or ownership of any real or personal
property now or hereafter owned or operated by the Authority but such license shall not be
otherwise transferable.

15. You shall promptly and fully inform the Director in writing of any intellectual property
disputes, as well as patents or patent disputes, whether existing or potential, of’ which you have
knowledge, relating to any idea, design, method, material, equipment or other matter related to
the subject matter of this Agreement or coming to your attention in connection with this
Agreement.

16. This Agreement being based upon your special qualifications for the services herein
contemplated, any assignment, subletting or other transfer of this Agreement or any part hereof
or of any moneys due or to become due hereunder without the express consent in writing of the
Authority shall be void and of no effect as to the Authority, provided, however, that you may
sublet services to subconsultants with the express consent in writing of the Director. All persons
to whom you sublet services, however, shall be deemed to be your agents and no subletting or
approval thereof shall be deemed to release you from your obligations under this Agresment or
to impose any obligation on the Authority to such subconsultant or give the subconsultant any

rights against the Authority.

17. The Authority has a long-standing practice of encouraging Minority Business Enterprises
(MBEs) and Women Business Enterprises (WBEs) to seek business opportunities with i, either
directly or as subconsullants or subcontractors. "Minority-owned business" or "MBE" means a
business entity which is at least 51 percent owned by one or more members of one or more
minority groups, or, in the case of a publicly held corporation, at least 51 percent of the stock of
which is owned by one or more members of onc or more minority groups; and whose
management and daily business operations are controlled by one or more such individuals who
are citizens or permanent resident aliens. "Women-owned business” or "WBE" means a business
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which is at least 51 percent owned by one or more women; or, in the case of a publicly held
corporation, 51 percent of the stock of which 1s owned by one or more women: and whose
management and daily business operations are controlled by one or more women who are
citizens or permanent resident aliens.

"Minority group" means any of the following racial or ethnic groups:

A. Black persons having origins in any of the Black African racial groups not of Hispanic
origin;

B. Hispanic persons of Puerto Rican, Mexican, Dominican, Cuban, Central or South
American culture or origin, regardless of race;

C. Asian and Pacific Isiander persons having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian subcontinent or the Pacific Islands;

D. American Indian or Alaskan Native persons having origins in any of the original peoples
of North America and maintaining identifiable tribal affiliations through membership and
participation or community identification.

The Authority has set a goal of 12 percent participation by qualified and certified MBEs and 5
percent to qualified and certified WBEs on technical service projects.

To be "certified" a firm must be certified by the Authority's Office of Business Diversity and
Civil Rights.

In order to facilitate the meeting of this goal, the Consultant’s shall use every good faith effort to
utilize subconsultants who are certified MBEs or WBEs fo the maximum extent feasible.

The Authority has a list of certificd MBE/WBE service firms which is available to you at
hitp://www.panynj.gov/business-opportunities/supplier-diversity.html. The Consultant will be required to
submit to the Authority's Office of Business Diversity and Civil Rights for certification the
names of MBE/WBE firms he proposes to use who are not on the fist of certified MBE/WBE

firms.

18. NOTIFICATION OF SECURITY REQUIREMENTS

The Authority has facilities, systems, and projects where terrorism or other criminal acts may
have a significant impact on life safety and key infrastructures. The Authority reserves the right
to impose multiple layers of security requirements on the Consultant, its staff and subconsultants
and their staffs depending upon the level of security required, as determined by the Authority.
These security requirements may include but are not limited to the following:

e Consultant/subconsultant identity checks and background screening, including but not
limited to: inspection of not Jess than two forms of valid/current government issued
identification (at least one having an official photograph) to verify staff’s name and
residence; screening federal, state, and/or local criminal justice agency information databases
and files; screening of any terrorist identification files; multi-year check of personal,
employment and/or credit history; access identification to include some form of biometric
security methodology such as fingerprint, facial or iris scanning, or the like;
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e Requiring that the Consultant/subconsuitant execute a Non-Disclosure and Confidentiality
Agreement regarding the disclosure of Confidential Information;

o Issuance of Photo Identification cards;

o Access control, inspection, and monitoring by security guards.

The Consultant may be required to have its staff, and any subconsultant’s staff, authorize the
Authority or its designee to perform background checks. Such authorization shall be in a form
acceptable to the Authority. The Consultant may also be required to use an organization
designated by the Authority to perform the background checks. The cost for said background
checks shall be reimbursable to the Consultant as an out-of-pocket expense as provided herein.

The Authority may impose, increase, and/or upgrade security requirements for the Consultant
and its staff and subconsultants during the term of this Agreement to address changing security
conditions and/or new governmental regulations.

19. The Consultant assumes the following distinct and several risks to the extent arising from the
negligent or willful intentional acts or omissions of the Consultant or its subconsultants in the
performanee of services hereunder:

A. The risk of loss or damage to Authority property arising out of or in connection with the
performance of services hereunder;

B. The risk or loss or damage to any property of the Consultant or its subeonsultants arising
out of or in connection with the performance of services hereunder;

C. The risk of claims, arising out of or in connection with the performance of services
hereunder, whether made against the Consultant or its subconsultants or the Authority, for loss or
damage to any property of the Consultant’s agents, cmployees, subcontractors, subconsultants,
materialmen or others performing services hereunder;

D. The risk of claims, just or unjust, by third persons made against the Consultant or its
subconsultants or the Authority on account of injuries (including wrongful death), loss or
damage of any kind whatsoever arising in connection with the performance of services hereunder
including claims against the Consultant or its subconsultants or the Authority for the payment of
workers’ compensation, whether such claims are made and whether such injuries, damage and
loss are sustained at any time both before and after the completion of services hereunder.

The Consultant shall indemnify the Authority against ail claims described in subparagraphs A
through D above and for all expense incurred by it in the defense, seitlement or satisfaction
thereof, including expenses of attorneys. If so directed, the Consultant shall defend against any
claim described in subparagraphs B, C and D above, in which event he shall not without
obtaining express advance permission from the General Counsel of the Authority raise any
defense involving in any way jurisdiction of the tribunal, immunity of the Authority,
govemmental nature of the Authority or the provisions of any statues respecting suits against the
Authority, such defense to be at the Consultant’s cost.
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The provisions of this clause shall also be for the benefit of the Commissioners, officers, agents
and employees of the Authority, so that they shall have all the rights which they would have
under this clause if they were named at each place above at which the Authorily is named,
including a direct right of action against the Consultant to enforce the foregoing indemnity,
except, however, that the Authority may at any time in its sole discretion and without liability on
its part cancel the benefit conferred on any of them by this clause, whether or not the occasion
for invoking such benefit has already arisen at the time of such cancellation.

Neither the completion of services hereunder nor the making of payment (final or otherwise)
shall release the Consultant from his obligations under this clause. Moreover, neither the
enumeration in this clause or the enumeration elsewhere in this Agreement of particular risks
assumed by the Consultant or of particular claims for which he is responsible shall be deemed (a)
to limit the effect of the provisions of this clause or of any other clause of this Agreement
relating to such risks or claims, (b) to imply that he assumes or is responsible for risks or claims
only of the type enumerated in this clause or in any other clause of this Agreement, or (¢) to limit
the risks which he would assume or the claims for which he would be responsible in the absence
of such enumerations.

No third party rights are created by the Agreement, except lo the extent that the Agreement
specifically provides otherwise by use of the words "benefit" or "direct right of action”.

Inasmuch as the Authority has agreed to indemnify the Cities of New York and Newark against
claims of the types described in subparagraph D above made against said cities, the Consultant's
obligation under subparagraph D above shall include claims by said cities against the Authority
for such indemnification.

20. CERTIFICATION OF NO INVESTIGATION (CRIMINAL OR CIVIL ANTI-TRUST),
INDICTMENT, CONVICTION, DEBARMENT, SUSPENSION, DISQUALIFICATION
AND DISCLOSURE OF OTHER INFORMATION

By proposing on this Agreement, each Consultant and each person signing on behalf of any
Consultant certifies, and in the case of a joint proposal each party thereto certifies as to its own
organization, that the Consultant and each parent and/or affiliate of the Consultant has not:

A. been indicted or convicted in any jurisdiction,

B. been suspended, debarred, found not responsible or otherwise disqualified from entering
into any agreement with any governmental agency or been denied a government agreement for
failure to meet standards related to the integrity of the Consultant;

C. had an agreement terminated by any governmental agency for breach of agreement or for
any cause based in whole or in part on an indictment or conviction,

D. ever used a name, trade name or abbreviated name, or an Employer Identification
Number different from those inserted in the Proposal;

E. had any business or professional license suspended or revoked or, within the five years
prior to proposal opening, had any sanction imposed in excess of $50,000 as a result of any
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judicial or administrative proceeding with respect to any license held or with respect to any
violation of a federal, state or local environmental law, rule or regulation;

F. had any sanction imposed as a result of a judicial or administrative proceeding related to
fraud, extortion, bribery, proposal rigging, embezzlement, misrepresentation or anti-trust
regardless of the dollar amount of the sanctions or the date of their imposition; and

G. been, and is not currently, the subject of a criminal investigation by any federal, state or
local prosecuting or investigative agency and/or a civil anti-trust investigation by any federal,
state or local prosecuting or investigative agency.

21. NON-COLLUSIVE PROPOSING, AND CODE OF ETHICS CERTIFICATION,
CERTIFICATION OQF NO SOLICITATION BASED ON COMMISSION, PERCENTAGE,
BROKERAGE, CONTINGENT OR OTHER FEES

By proposing on this Agreement, each Consultant and each person signing on behalf of any
Consultant certifies, and in the case of a joint proposal, each party thereto certifics as to its own
organization, that:

A. the prices in its proposal have been arrived at independently without collusion,
consultation, communication or agreement for the purpose of restricting competition, as to any
matter relating to such prices with any other Consultant or with any competitor;

B. the prices quoted in its proposal have not been and will not be knowingly disclosed
directly or indirectly by the Consultant prior to the official opening of such proposal to any other
Consultant or to any competitor;

C. no attempt has been made and none will be made by the Consultant to induce any other
person, partnership or corporation to submit or not to submit a proposal for the purpose of
restricting competition;

D. this organization has not made any offers or agreements or taken any other action with
respect to any Authority employee or former employee or immediate family member of either
which would constitute a breach of ethical standards under the Code of Ethics dated April L1,
1996 (a copy of which is available upon request), nor does this organization have any knowledge
of any act on the part of an Authority employee or former Authority employee relating either
directly or indirectly to this organization which constitutes 2 breach of the ethical standards sct
forth in said Code;

E. no person or selling agency other than a bona fide employee or bona fide established
commercial or selling agency maintained by the Consultant for the purpose of securing business,
has been employed or retained by the Consultant to solicit or secure this Agreement on the
understanding that a commission, percentage, brokerage, contingent, or other fee would be paid
to such person or selling agency; and

F. the Consultant has not offered, promised or given, demanded or accepted, any undue
advantage, directly or indirectly, to or from a public official or employee, political candidate,
party or party official, or any private sector employee (including a person who directs or works
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for a private sector enterprise in any capacity), in order to obtain, retain, or direct business or to
secure any other improper advantage in connection with this Agreement; and

G. no person or organization has been retained, employed or designated on behalf of the
Consultant to impact any Authority determination with respect to (i) the solicitation, evaluation
or award of this Agreement; or (ii) the preparation of specifications or request for submissions in
connection with this Agreement.

The foregoing certifications, shall be deemed to be made by the Consultant as follows:

* if the Consultant is a corporation, such certification shall be deemed to have been
made not only with respect to the Consultant itself, but also with respect to cach parent, affiliate,
director, and officer of the Consultant, as well as, to the best of the certifier’s knowledge and
belief, each stockholder of the Consultant with an ownership interest in excess of 10%;

* if the Consultant is a partnership, such certification shall be deemed to have been
made not only with respect to the Consultant itself, but also with respect to each partner.

Moreover, the foregoing certifications, if made by a corporate Consultant, shall be deemed to
have been authorized by the Board of Directors of the Consultant, and such authorization shall bc
deemed to include the signing and submission of the proposal and the inclusion therein of such
certification as the act and deed of the corporation.

In any case where the Consultant cannot make the foregoing certifications, the Consultant shall
so state and shall furnish with the signed proposal a signed statement, which sets forth in detail
the reasons therefor. If the Consultant is uncertain as to whether it can make the foregoing
certifications, it shall so indicate in a signed statement furnished with its proposal, setting forth in
such statement the reasons for its uncertainty. With respect to the foregoing certification in
paragraph “21G.”, if the Consultant cannot make the certification, it shall provide, in writing,
with the signed proposal: (i) a list of the name(s), address(es), telephone number(s), and place(s)
of principal employment of each such individual or organization; and (ii} a statement as to
whether such individual or organization has a “financial interest™ in this Agreement, as described
in the Procurement Disclosure policy of the Authority (a copy of which is available upon request
to the Director of the Procurement Department of the Authority). Such disclosure is to be
updated, as necessary, up to the time of award of this Agreement. As a result of such disclosure,
the Authority shall take appropriate action up to and including a finding of non-responsibility.

Failure to make the required disclosures shall lead to administrative actions up to and including a
finding of non-responsibility.

Notwithstanding that the Consultant may be able to make the foregoing certifications at the time
the proposal is submitted, the Consultant shall immediately notify the Authority in writing during
the period of irrevocability of proposals on this Agreement or any extension of such period of
any change of circumstances which might under this clause make it unable to make the foregoing
certifications or require disclosure. The foregoing certifications or signed statement shall be
deemed to have been made by the Consultant with full knowledge that they would become a part
of the records of the Authority and that the Authority will rely on their truth and accuracy in
awarding this Agreement. In the event that the Authority should determine at any time prior or
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subsequent to the award of this Agreement that the Consultant has falsely certified as to any
material item in the foregoing certifications or has willfully or fraudulently furnishcd a signed
statement which is false in any material respcct, or has not fully and accurately represented any
circumstance with respect to any item in the foregoing certifications required to be disclosed, the
Authority may determine that the Consultant is not a responsible Consultant with respect to its
proposal on the Agreement or with respect to futurc proposals on Authority agreements and may
exercise such other remedies as are provided to it by the Agreement with respect to these
matters. In addition, Consultants are advised that knowingly providing a false certification or
statement pursuant hereto may be the basis for prosecution for offering a false instrument for
filing (see, e.g. New York Penal Law, Section 175.30 et seq.). Consultants are also advised that
the inability to make such certification will not in and of itself disqualify a Consultant, and that
in each instance the Authority will evaluate the reasons therefor provided by the Consultant.

Under certain circumstances the Consultant may be required as a condition of this Agreement
award to enter into a Monitoring Agreement under which it will be required to take certain
specified actions, including compensating an independent Monitor to be selected by the
Authority. Said Monitor shall be charged with, among other things, auditing the actions of the
Consultant to determine whether its business practices and relationships indicate a level of
integrity sufficient to permit it to continue business with the Authority.

22. CONSULTANT ELIGIBILITY FOR AWARD OF AGREEMENTS - DETERMINATION
BY AN AGENCY OF THE STATE OF NEW YORK OR NEW JERSEY CONCERNING
ELIGIBILITY TO RECEIVE PUBLIC AGREEMENTS

Consultants are advised that the Authority has adopted a policy to the effect that in awarding its
agreements it will honor any determination by an agency ol thc State of New York or New
Jersey that a Consultant is not eligible to propose on or be awarded public agreements because
the Consultant has been determined to have engaged in illegal or dishonest conduct or to have
violated prevailing rate of wage legislation.

The policy permits a Consultant whose ineligibility has been so determined by an agency of the
State of New York or New Jersey to submit a proposal on an Authority agreement and then to
establish that it is eligible to be awarded an agreement on which it has proposed because (i) the
state agency determination relied upon does not apply to the Consultant, or (ii) the state agency
determination relied upon was made without affording the Consultant the notice and hearing to
which the Consultant was entitled by the requirements of due process of law, or (iii) the state
agency determination was clearly erroneous or (iv) the state agency determination relied upon
was not based on a finding of conduct demonstrating a lack of integrity or violation of a
prevailing rate of wage law,

The full text of the resolution adopting the policy may be found in the Minutes of the Authority's
Board of Commissioners meeting of Septemher 9, 1993.
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23.NO GIFTS OR GRATUITIES

During the term of this Agreement, the Consultant shall not offer, give or agree to give anything
of value either to an Authority employee, agent, job shopper, consultant, construction manager or
other person or firm representing the Authority, or to a member of the immediate family (i.e., a
spouse, child, parent, brother or sister) of any of the foregoing, in connection with the
performance by such employee, agent, job shopper, consultant, construction manager or other
person or firm representing the Authority of duties involving transactions with the Consultant on
behalf of the Authority, whether or not such duties are related to this Agreement or any other
Authority agreement or matter. Any such conduct shall be deemed a material breach of this
Agreement.

As used herein “anything of value” shall include but not be limited to any (a) favors, such as
meals, entertairunent, transportation (other than that contemplated by the Agreement or any other
Authority agreement), etc. which might tend to obligate the Authority employee to the
Consultant, and (b) gift, gratuity, money, goods, equipment, services, lodging, discounts not
available 1o the general public, offers or promises of employment, loans or the cancellation
thereof, preferential treatment or business opportunity.  Such term shall not include
compensation contemplated by this Agreement or any other Authority agreement. Where used
herein, the term “Port Authority” or “Authority” shall be deemed to include all subsidiaries of

the Authority.

The Consultant shall insure that no gratuities of any kind or nature whatsoever shall be solicited
or accepted by it and by its personnel for any reason whatsoever from the passengers, tenants,
customers or other persons using the Facility and shall so instruct its personnel.

24, NON-DISCLOSURE/CONFIDENTIALITY, OFFERS OF EMPLOYMENT

During the term of this Agreement, the Consultant shall not make an offer of employment or use
confidential information in a manner proscribed by the Code of Ethics and Financial Disclosure
dated April 11, 1996 (a copy of which is available upon request to the Office of the Secretary of
the Authority). Without the express written approval of the Director, you shall keep confidential,
and shall require your employees, your subconsultants, and your subconsultant’s employees to
keep confidential a) all information disclosed by the Authority or its consultants to you or b)
developed by you or your subconsultants in the performance of services hereunder. Disclosure
of any such information shall constitute a material breach of the Agreement.

The Consultant shall include the provisions of this clause in each subagreement entered into
under this Agreement.

25. CONFLICT OF INTEREST

During the term of this Agreement, the Consultant shall not participate in any way n the
preparation, negotiation or award of any agreement (other than an agreement for its own services
to the Authority) to which it is contemplated the Authorily may become a party, or participate in
any way in the review or resolution of a claim in connection with such an agreement if the



THE PORT AUTHORITY OF NY & NJ

INSTITUTES OF BEHAVIOR RESOURCES. INC. -PAGR 12 - APRIL ** 2012

Consultant has a substantial financial interest in the Consultant or potential Consultant of the
Authority or if the Consultant has an arrangement for future employment or for any other
business relationship with said Consultant or potential Consultant, nor shall the Consultant at any
time take any other action which might be viewed as or give the appearance of conflict of
interest on its part. If the possibility of such an arrangement for future employment or for another
business arrangement has been or is the subject of a previous or current discussion, or if the
Consultant has reason to believe such an arrangement may be the subject of future discussion, or
if the Consultant has any financial interest, substantial or not, in a Consultant or potential
Consultant of the Authority, and the Consultant’s participation in the preparation, negotiation or
award of any agreement with such a Consultant or the review or resolution of a claim in
connection with such an agreement is contemplated or if the Consultant has reason to believe
that any other situation exists which might be viewed as or give the appearance of a conflict of
interest, the Consultant shall immediately inform the Director in writing of such situation giving
the full details thereof. Unless the Consultant receives the specific written approval of the
Director, the Consuitant shall not take the contemplated action which might be viewed as or give
the appearance of a conflict of interest. In the event the Director shall determine that the
performance by the Consultant of a portion of its services under this Agreement is precluded by
the provisions of this numbered paragraph, or a portion of the Consultant’s said services is
determined by the Director to be no longer appropriate because of such preclusion, then the
Director shall have full authority on behalf of both parties to order that such portion of the
Consultant’s services not be performed by the Consultant, reserving the right, however, to have
the services performed by others and any lump sum compensation payable hereunder which 1s
applicable to the deleted work shall be equitably adjusted by the parties. The Consultant’s
execution of this document shall constitute a representation by the Consultant that at the time of
such execution the Consultant knows of no circumstances, present or anticipated, which come
within the provisions of this paragraph or which might otherwise be viewed as or give the
appearance of a conflict of interest on the Consultant’s part. The Consultant acknowledges that
the Authority may preclude it from involvement in certain disposition/privatization initiatives or
transactions that result from the findings of its evaluations hereunder or from participation in any
agreements which result, directly or indirectly, from the services provided by the Consultant
hereunder.

26. DEFINITIONS
As used in sections 20 to 25 above, the following terms shall mean:

Affiliate - Two or more firms are affiliates if a parent owns more than fifty percent of the voting
stock of each of the firms, or a common shareholder or group of shareholders owns more than
fifty percent of the voting stock of each of the firms, or if the firms have a common proprietor or
general partner.

Agency or Governmental Agency - Any federal, state, city or other local agency, including

departments, offices, public authorities and corporations, boards of education and higher
education, public development corporations, local development corporations and others.




THE PORT AUTHORITY OF NY & NJ

INSTITUTES OF BEHAVIOR RESOURCES, INC. -PAGE 13 - APRIL *¥* 2012

Investigation - Any inquiries made by any federal, state or local criminal prosecuting agency and
any inquiries concerning civil anti-trust investigations made by any federal, state or local
governmental agency. Except for inquiries concerning civil anti-trust investigations, the term
does not include inquiries made by any civil government agency concerning compliance with
any regulation, the nature of which does not carry criminal penalties, nor does it include any
background investigations for employment, or federal, state, and local inquiries into tax returns.

Officer - Any individual who serves as chief exccutive officer, chief financial officer, or chief
operating officer of the Consultant by whatever titles known,

Parent - An individual, partnership, joint venture or corporation, which owns more than 50% of
the voting stock of the Consultant.

27. The entire Agreement between the parties is contained herein and no change in or
modification, termination or discharge of this Agreement in any form whatsoever shall be valid
or enforceable unless it is in writing and signed by the party to be charged therewith, or his duly
authorized representative, provided, however, that termination in the manner hereinhefore
expressly provided shall be effective as so provided.

28. No commissioner, officer, agent or employec of the Authority shall be charged personally by
you with any liability or held liable to you under any term or provision of this Agreement, or
because of its execution or attempted execution or because of any breach hereof.

29. This Agreement shall be governed by and construed in accordance with the laws of the State
of New York without regard to conflict of laws principles.

30. If the foregoing meets with your approval, please indicate your acceptance by signing the
original and the additional enclosed copy in the lower right-hand corner and returning them to
the Authority.

31. References herein to the Port Authority shall and shall be deemed to mean equally (he Port
Authority Trans Hudson Corporation (PATH).

Very truly yours, ACCEPTED:

THE PORT AUTHORITY OF INSTITUTES OF BEHAVIOR RESOURCES, INC.
ND NEW JERSEY

Lillian D. Valenti By: X % Y. M

Director
Procurement Department Title: co0

Date:\() \Z- Date ;/30,/12"
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I.

IL

ATTACHMENT A

PERFORMANCE OF EXPERT PROFESSIONAL
ROSTER FATIGUE ANALYSIS AND RELATED TRAINING SERVICES
DURING 2012 THROUGH 2015

BACKGROUND

The Port Authority Trans-Hudson Corporation (PATH) is a wholly owned subsidiary of the
Port Authority of New York & New Jersey. PATH is a heavy rail rapid transit system,
operating 24 hours a day, seven days a week, and serves as a critical link in the New York -
New Jersey transportation network. The New York-New Jersey Metropolitan region ranks as
the most mass transit-dependent region in the United States. PATH also serves as a catalyst
for regional economic development due to the location of its thirteen stations and terminals
within close proximity to high-density urban commercial and residential cores of Newark,
Jersey City, Hoboken and Manhattan.

Pursuant to Section 108(¢) of the Railroad Safety Tmprovement Act of 2008, the Federal
Railroad Administration (FRA) has mandated hours of service rules for employees engaged
in commuter rail passenger transportation and intercity rail passenger transportation, as
stipulated in CFR49, Part 228. The final rule requires passenger train employees’ work
schedules to be analyzed under an FRA approved scientifically validated, biomathematical
fatigue model, such as the Sleep, Activity, Fatigue, and Task Effectiveness Model (SAFTE)
Fatigue Avoidance Scheduling Tool™ (FAST), (with a fatigue threshold for the purpose of
this regulation less than or equal to 70 for 20 percent or more of the time worked in a duty
tour), or the Fatigue Audit InterDyne™ (FAID) version 2, (Australian Company #057 037
635) (with a fatigue threshold for the purpose of this regulation greater than or equal to 72 for
20 percent or more of the time worked in a duty tour), that determine an acceptable level of
risk for fatigue that does not violate the defined ‘fatigue threshold’. Each work schedule that
violates the fatigue threshold must be reported to the FRA Associate Administrator. The
FRA will audit railroad work schedules and fatigue mitigation tools every two years to
ensure compliance with this section.

SCOPE OF WORK

The services of the Consultant shall generally consist of performing fatigue analysis and
related training services for PATH using the FRA approved SAFTE-FAST model. Said
services shall include but not be limited to developing analytical reports of all work start and
end time schedules over a typical 30-day period for all employees who may potentially
operate passenger trains subject to the FRA regulations; converting said schedules to the
required SAFTE-FAST format; processing the data to determine compliance; and developing
fatigue mitigation tools and training workshops, as required, in accordance with the amended
FRA Hours of Service of Railroad Employees CFR49, Part 228 rule.




III. DESCRIPTION OF CONSULTANT’S TASKS

The tasks to be performed by the Consultant shall include, but are not limited to:
TASK A — SEMI-ANNUAL ROSTER FATIGUE ANALYSIS SERVICES

Consultant shall perform Roster Fatigue Analysis services at its office(s) twice annually,
anticipated to be during April and October of each year.

[

Compile and translate passenger train employees’” work schedule data for processing by
SAFTE-FAST.

a. Consultant agrees that raw data provided similar to Attachment B sample (attached).
is sufficient to perform required analysis.

b. Each semi-annual process shall be initiated when Consultant receives email
transmission from PATH’s duly authorized Project Manager, or his designee, with
required raw data attached in Excel format adhering to the SAFTE-FAST model.

¢. Process shall not be initiated unless communication is from PATH’s duly authorized
representative or histher Project Manager named on page one of Agreement, or
his/her designee(s) identified in email accounts as additional or replacement
authorized representatives.

d. PATH shall initiate process only with Consultant’s authorized representative(s)
identified prior to initiating services, or from their email accounts identifying
additional or replacement authorized representatives.

Perform SAFTE-FAST data processing and analysis function.

Consultant shall review data to clarify any potential anomalous or outlying data prior to
report finalization. PATH shall respond to such requests expeditiously and Consultant
shall incorporate responses to data and subsequent analysis.

Prepare a detailed analysis report of schedule analysis results.

The report shall be delivered to PATH within thirty (30) days of receipt of input data
(Step | above). Report shall be in pdf format with a CD to follow. Included within the
pdf shall be introductory identification information including, but not limited to:
Indication that report is for PATH, a data / time stamp; Indication that report is based on
PATH submittal as of certain date or timeframe. In addition, the report shall contain
some form of attestation by the Consultant that confirms the product/version used to
produce the report was certified by the FRA at the time of execution.

Deliverables:
e Roster Schedule Fatigue Analysis Report(s)
Notes:
e The analysis shall be performed on Consultant’s premises.

¢ (Consultant promises that:

o all PATH data will be protected with the same reasonable care as
Consultant’s intellectual property, and that

-2



o only individuals requiring access to PATH data will be granted access and
that they will be granted only the minimum amount of auditable and role
based authority necessary to accomplish their tasks, and that

o all data will be destroyed, using commercially acceptable best practices
once effort is complete and approved by PATH and that

e At time of delivery of report, Consultant shall provide PATH with written
confirmation that all PATH data, including backups and reports, have been
destroyed.

» Consultant attests that it owns or maintains valid licenses for all software tools
used in its performance of this Agreement. Consultant further maintains that
PATH needs no proprietary tools or licenses from Consultant or other third partics
to use the reports or other work products provided.

e Consultant shall host the data in a securc environment on its servers during its
performance of this Agreement and until Consultant’s destruction of the data. [t
will not be necessary for PATH to connect directly to the servers.

TASK B - FATIGUE MITIGATION INSTRUCTION AND FATIGUE MANAGEMENT

TRAINING WORKSHOP

1.

Provide fatigue mitigation recommendations based on the Analysis Report and integrate
the analysis process within the Fatigue Management Training Workshop.

Conduct an onsite one day fatigue mitigation awareness session based on PATH data
within thirty days following completion of first Roster Fatigue Analysis report.
Workshop objectives shall describe what science teaches us about the causes of work
place fatigue and how organizations can reduce or mitigate employee fatigue. Content
shall include, but not be limited to: basic facts about the causes and consequences of
fatigue, how organizational and personal factors can contribute to fatigue and how
organizations and individual employees can mitigate fatigue to improve safety.
Workshop shall use a ‘train the trainer’ approach so that authorized PATH staff will be
able to conduct subsequent workshops as required.

Notes:

e Workshop shall be conducted at a PATH location, currently assumed to be
Journal Square Transportation Center (JSTC).

e Consultant shall require no special equipment, location or tools required for the
workshop.

e Consultant shall provide all workshop related materials and leave shall one (1)
complete physical hardcopy set of all materials used upon completion. To the
degree practical, Consultant shall also provide such materials electronically via
CD and/or pdf.



2. Provide consultation support on subsequent fatigue mitigation analysis and PATH led
workshops.

Deliverables:

e Fatigue Mitigation Recommendations
¢ TFatigue Mitigation Workshop

HLLIABILITY INSURANCE AND WORKERS’ COMPENSATION INSURANCE

A. Commercial Liability Insurance:

The Consultant shall take out and maintain at his own expense Commercial General
Liability Insurance including but not limited to Premises-Operations, Completed Operations
and Independent Contractor coverages in limits of not less than $1,000,000 combined single
limit per occurrence for Bodily Injury Liability and Property Damage Liability. And if
vehicles are to be used to carry out the performance of this Agreement, then the Consultant
shall also take out, maintain and pay the premiums on Automobile Liability Insurancc
covering all owned, non-owned and hired autos in not less than $1,000,000 combined single
limit per accident for bodily injury and property damage. In addition, the liability policies
(other than Professional Liability) shall include the Authority and its wholly owned entities
as additional insureds and shall be specifically endorsed with a provision that the policy may
not be canceled, terminated or modified without thirty (30) days written advance notice to the
Project Manager. Moreover, the Commercial General Liability policy shall not contain any
provisions {other than a Professional Liability exclusion, if any) for exclusions from liability
other than provisions or exclusions from liability forming part of the most up to date ISO
form or its equivalent unendorsed Commercial General Liability Policy. The liability
policy(ies) and certificate of insurance shall contain separation of insured condition (cross-
liability) and severability of interests provisions so that coverage will respond as if separate
policies were in force for each insured. Furthermore, the Consultant’s insurance shall be
primary with respect to the above additional insureds. Any insurance or self-insurance
maintained by the above additional insureds shall not contribute to any loss or claim.

Further, the certificate of insurance and the liability policy(ies) shall be specifically endorsed
that “The insurance carrier(s) shall not, without obtaining the express advance permission
from the General Counsel of the Port Authority. raise any defense involving in any way the
Jurisdiction of the tribunal over the person of the Port Authority, the immunity of the Port
Authority, its Commissioners, gfficers, agents or employees, the governmental nature of the
Port Authority, or the provisions of any statutes respecting suits against the Port Authority.”

B. Workers' Compensation Insurance:

The Consultant shall take out and maintain Workers' Compensation Insurance in
accordance with the requirements of law and Employer’s Liability Insurance with limits of
not less than $1,000,000 each accident.

C. Professional Liability Insurance:

Not less than $1,000,000 each occurrence, covering negligent acts, errors, mistakes, and
omissions arising out of the work or services performed by Consultant, or any person
employed by Consultant. All endorsements and exclusions shall be evidenced on the

-4



certificate of insurance. The coverage shall be written on an occurrence form or may be
written on a claims-made basis with a minimum of a three-year reporting/discovery period.

D. Compliance:

Prior to commencement of work under this Agreement, the Consultant shall deliver a
certificate from its insurer evidencing policies of the above insurance stating the title of this
Agreement, the P. A, Agreement number, compliance with notice of cancellation provisions,
and containing a separate express statement of compliance with cach of the requirements
above set forth to the Project Manager.

1} Upon request of the General Manager, Risk Management/Treasury, the Consultant
shall furnish to the Authority a certified copy of each policy itself, including the provisions
establishing premiums.

2) Renewal certificates of insurance or policies shall be delivered via e-mail to the
Authority’s Project Manager at least fifteen (15) days prior to the expiration date of each
expiring policy. The General Manager, Risk Management must approve the renewal
certificate(s) of insurance before work can resume. If at any time any of the certificates or
policies shall become unsatisfactory to the Authority, the Consultant shall promptly obtain a
new and satisfactory certificate and policy.

3) If at any time the above liability insurance should be canceled, terminated, or
modified so that the insurance is not in effect as above required, then, if the General Manager
shall so direct, the Consultant shall suspend performance of the Agreement at the premises.
If the Agreement is so suspended, no extension of time shall be due on account thereof. |If
the Agreement is not suspended (whether or not because of omission of the General Manager
to order suspension), then the Authority may, at its option, obtain insurance affording
coverage equal to the above required, the cost of such insurance to be payable by the
Consultant to the Authority.

4) The requirements for insurance procured by the Consultant shall not in any way be
construed as a limitation on the nature or extent of the contractual obligations assumed by the
Consultant under this Agreement. The insurance requirements are not a representation by the
Authority as to the adequacy of the insurance to protect the Consultant against the obligations
imposed on them by law or by this or any other Agreement.
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