




In the Matter of the Arbitration between

2 WORLD TRADE CENTER LLC,
3 WORLD TRADE CENTER LLC,
and 4 WORLD TRADE CENTER LLC

and

THE PORT AUTHORITY OF NEW
YORK AND NEW JERSEY.

WTC ARBITRATION NO. 2

BEFORE: Eugene McGovern,
Harry P. Sacks, Esq.
Hon. George C. Pratt,

Arbitrators

DECISION , INTERIM AWARD , AND SUPPLEMENTAL ORDER

INTRODUCTION

This arbitration is brought under the Master Development Agreement for Towers

21314 of the World Trade Center made as of November 16, 2006 ("MDA") by and among

the Port Authority of New York and New Jersey, 1 World Trade Center LLC, WTC

Retail, LLC, 2 World Trade Center LLC, 3 World Trade Center LLC, 4 World Trade

Center LLC, and the Port Authority Trans-Hudson Corporation. Much of the

background with respect to the World Trade Center site and the MDA was discussed in

the Decision in Arbitration No. 1, rendered in December 2008, and need not be

repeated here. As before, the Silverstein interests will, for convenience, be referred to

as "SPI" and the Port Authority will be referenced as "the PA". Since Arbitration No. 1,



which involved issues relating to the turnovers of sites 2 and 4 to SPI, Arbitrator

Cavanaugh has withdrawn from the standing Panel and, with the consent of both SPI

and the PA, has been replaced by Eugene McGovern.

PROCEDURE AND CLAIMS

By Notice of Arbitration dated August 4, 2009, SPI commenced this proceeding,

seeking "emergency interim relief' consisting of:

(1) A realignment of the schedule provided in the MDA to adjust the timetable for
SPI's obligations to complete Towers 2, 3, and 4 ( collectively "the Towers") to
reflect the delay and damage to the project caused by the PA's alleged
failures.

(2) An award of "ongoing damages " equal to the amount of ground rent SPI
would otherwise have to pay until the project "is completed and generating
sufficient rents to pay ground rent " to the PA.

(3) A declaration that the PA " is in material breach of its obligations under the
MDA."

In its Post-Hearing Submission, SPI refined its position to seek:

• "Damages to offset ground rent until August 2019 , which is the assumed
date for the project to become ' stabilized,' i.e., until the project is
generating sufficient rents from tenants to justify the payment of ground
rent to the PA.

• "Schedule realignment in accordance with the Navigant Schedule. Under
that schedule , the latest start and substantial completion dates for
construction of the towers would be realigned as follows:

o T2 - February 20131 August 2017;
o T3 - October 2012 { February 2017;
© T4 - November 2013 f February 2017.

• "Elimination of the cross-default provisions.

"A declaration that the PA is in material breach of the MDA.,"

(SPI's Post Hearing Submission at 1-2)
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SPI states that hopefully with such declaration of material breach being issued, it

and the PA will be able to negotiate a resolution of their remaining disputes and get the

project "back on track" and further that such declaration should "serve as a wake-up call

to the PA that it is accountable" for its 'consistent pattern of delay and

mismanagement."

SPI further states that once such interim relief has been secured, it hopes that

the PA will engage "in good faith negotiations to reach a settlement", but that absent

such settlement SPI plans to commence a second arbitration proceeding designed to

obtain the full relief which it claims that it needs and to which it is entitled. As part of

such second proceeding, SPI states that it will seek an award of monetary damages

resulting from the PA's breaches, "including rescission damages totaling at least $2.75

billion." In that second proceeding, SPI asserts that it will show that the MDA, itself, was

the product of the PA's misrepresentations and/or fraud.

SPI alleges that it has decided to proceed on such bifurcated basis so that in this

arbitration the Panel would only be required to presently address the relief which SPI

requires immediately. It contends that absent relief abating ground rent and realigning

the schedule, the passage of time will dissipate the pool of available insurance

proceeds, and it claims that there is reason to believe that the PA is using delay as a

tactic to weaken the economic position of SPI, and thus obtain unwarranted leverage in

any future negotiation.

With respect to its request for interim relief, SPI contends that the PA has failed

to meet its schedule obligations under the MDA and its Exhibit J the Master
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Development Schedule ("MDS") - particularly with respect to infrastructure elements

such as the Transportation Nub, the Vehicle Security Center ("VSC"), the underpinning

of the No. 1 Subway Box, and the reconstruction of Greenwich and other streets, all of

which, SPI contends, the MDS requires to be completed before completion and leasing

of the Towers. The extensive delays relating to the PA's projects , according to SPI, will

extend the period during which SPI would be required to pay ground rent to the PA

without any possibility of opening and leasing the Towers . SPI also contends that the

PA has breached "one of its most basic obligations" under the MDA - the duty to

cooperate - by engaging in a "pattern of withholding critical information from Silverstein

... to keep Silverstein from learning that the project schedules could not and would not

be met."

The PA denies any breach by it of the MDA, claiming that the schedule delays

are all covered by the MDA 's provisions for "unavoidable delay ,,. The PA advances two

main sources of unavoidable delay . The first is in connection with the deconstruction of

the Deutsche Bank building at the south end of the site , a necessary predicate to

completion of the VSC. Since all the other delays may well be covered by the VSC

delay, according to the PA, it is at most premature for any decision now about allocating

responsibilities.

The second source of possible unavoidable delay urged by the PA is SPI's

inability to obtain tenants and financing for the Towers due to the economic recession

and collapse of the market for commercial mortgages , rather than any failure on the part

of the PA. In any event, the PA contends, unavoidable delay extends the MDS

schedule dates, both for the PA's infrastructure and for completion of the Towers.
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The ground-rent payments are called for under the 99-year ground leases

between the PA and the SPI entities. According to the PA, these ground leases are

different contracts from the MDA, and the ground rent payments are unrelated to and

unaffected by timing of the construction. Ultimately, according to the PA, if at the end of

the construction period it appears that the PA improperly delayed SPI's construction,

appropriate damages can be determined at that time. The PA thus insists that fixing

any damages at this time would be premature.

The PA also contends that the changes to the MDA's infrastructure dates as

reflected in its MS-48 schedule are necessary, are not a breach of contract, and

certainly are not a "material breach" of the MDA. Finally, it asserts that "the Port

Authority has cooperated with Silverstein."

At a preliminary hearing on September 1, 2009, the parties agreed on a schedule

and procedures for the arbitration. The parties' "determinations" were submitted on

September 23, 2009, and hearings were held on 15 days between October 12 and

November 6, 2009, at which 27 witnesses testified and hundreds of exhibits were

presented. Post-hearing main memos and reply memos were submitted by both sides,

and final arguments on the issues took place on December 4, 2009. In view of the

volume of testimony and exhibits and the complexity and difficulty of the issues, the

parties agreed to waive the requirement of MDA § 9.2(b)(v) that the Panel's decision be

rendered within five days of the conclusion of the hearings. The Panel has carefully

considered all of the evidence and arguments advanced by the parties and has had

extensive deliberations over the issues.
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DISCUSSION

The specific issues in this arbitration involve a larger, more fundamental problem

- how to reconcile and adjust the parties' interlocked construction obligations on this

massive redevelopment project in view of the drastically changed economic conditions,

and to do so in a way that will produce within a reasonable time a redeveloped WTC

site that is comparable to that contemplated by the MDA and is consistent with its

pu rposes.

The MDA establishes a unique form of arbitration for resolving disputes between

the PA and SPI. In addition to the standing Panel and abbreviated schedule, the

agreement contemplates that the Panel is empowered to exercise broad powers and

discretion in resolving disputes. It provides, inter alia, that

• "all Disputes between the parties to this Agreement" shall be resolved in
accordance with Article 9 - Dispute Resolution;

• The Arbitrators have "plenary power to resolve any and all Disputes under
this Agreement in such manner as they in their discretion deem
appropriate";

• The Arbitrators may "determine what actions any party must take in order
to effectuate the intent and purposes of this Agreement";

The Arbitrators may "tape such other actions as the arbitrators shall deem
necessary to enforce or implement a Decision"; and

"in the case of a Dispute with regard to the appropriate terms of any49
agreement or other arrangement, the arbitrators' Decision with regard to
such terms shall be implemented by the parties' promptly entering into
such agreement or other arrangement on the terms determined by the
Arbitrators."

MDA §§ 9.1 and 9.2(iv) (emphasis added).

In view of SPI's claim that the PA has failed to cooperate as required by the

agreement, the Panel permitted at the hearing extensive evidence with respect to the
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negotiations between the parties, negotiations that were assisted at times by the

Governor of New York State and by the Mayor of New York City, all aimed at arriving at

solutions for the many problems facing redevelopment of the WTC site. Indeed, with

both parties' consent, the Panel engaged in two in camera sessions with

representatives of both parties, without counsel, for the purpose of obtaining a practical

"feel" for the problems and the parties' objectives that would enable the Panel to arrive

at a decision that would not only comply with the law and the parties' agreement, but

would also make realistic sense in view of the many construction and economic

difficulties facing the parties. At all times the Panel has heeded the central purpose of

the MDA - to provide for "the redevelopment of the new World Trade Center [which] will

result in a world class environment of the highest quality." (MDA § 12.14(c)).

At the heart of SPI's position is its claim that the PA has failed to proceed with

the infrastructure elements in a manner that will complete those elements within the

times required by the MDS. The PA argues that the MDS dates were not firm but were

intended to be merely "aspirational", with more realistic dates to be set later on, and

further that SPI has not been delayed due to any failures on the part of the PA, but

rather due to a variety of unavoidable delays for which the PA is not responsible. With

respect to the PA's view regarding the MDS dates being merely aspirational, we note

that several provisions in the MDA provide that the times set in the MDS for completion

of various parts of the redevelopment project were, indeed, intended to be met by both

sides, subject only to unavoidable delays. See, e.g.: sections 1.1(b), 1.1(c), 1.1(d),

1.2(a), 1.2(b), 1.3(e)(iv), and 2.1.
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It is not disputed that the completion dates for a number of the PA's infrastructure

elements as specified by the MDS will not be met and that the dates for completion of

the Towers by SPI have been impacted by the PA's late turnover of the sites, by SPI's

negotiations with Merrill Lynch, and by a number of possible unavoidable delays with

respect to the VSC or the credit crunch with the consequent difficulty of financing. This

will be further discussed, infra, under "Schedule".

SPI argues that under the MDA it bargained for and was entitled to have the Hub

and the VSC completed at least 18 months before it would be required to complete its

towers, and to have the Streets completed at least by the completion of T3 and T4. At

the hearing it was made clear that the infrastructure dates in the MDS would not be met.

Even the PA acknowledges this, and in October 2009 it provided its schedule MS-48

which projects modified infrastructure-completion dates as follows:

MDS Dates MS-48 Dates

Hub 6/30/11 5/31/14

VSC 2/28/11 9/30/13

Streets 12/31/12 9/30/16

SPI contends that even these MS-48 dates are unrealistically optimistic, but the

PA contends that they will be met. The construction of the VSC by the PA is subject to

the demolition of the Deutsche Bank Building, which is being done by the LMCCC and

is not under the control of the PA. The date of such demolition has continued to slip.

For present purposes, however, the Panel need not determine exactly when these

infrastructure elements will actually be completed.
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SPI's claim for interim relief is grounded in two principal claimed breaches of the

MDA: delays by the PA in constructing the infrastructure required by the MDA, and

breach of the requirement that the parties cooperate in carrying on the overall project.

As a result of these breaches, SPI contends, it is entitled to interim relief because under

the parties' agreements SPI is required to pay ground rents, currently at the rate of $78

million per year, increasing significantly in 2013. The ground rents are paid out of

insurance money SPI recovered as a result of the destruction of the Twin Towers. This

insurance money has been earmarked for both ground-rent payments and construction

of the Towers. A portion of the insurance moneys has been allocated to the PA, by

agreement with SPI, for the PA's having undertaken responsibility for and ownership of

Towers 1 and 5 and taking on certain additional infrastructure elements.

According to SPI, a combination of the PA's delay of the project with the PA's

breach of the covenant to cooperate has deprived the project of credibility, an essential

factor in obtaining the needed tenants. This requires, says SPI, (1) an adjustment of the

schedule, (2) removal of the cross-default provision in the MDA, under which SPI could

lose all three sites if it fails to meet the completion date for any one of the Towers; (3)

an abatement of the ground rents until the now-anticipated dates for completion of the

construction and "rent stabilization" of the Towers, approximately 2019; and (4) a

declaration that the PA is "in material breach" of the MDA. We discuss each of these

claims.

1. Schedule. As stated above, it is not disputed that the PA has not

proceeded with construction of the infrastructure elements in accordance with the dates

specified in the MDA and as set forth on the MDS, Exhibit J to that document. For SPI,
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that ends the liability issue and leaves remaining only a determination of what and how

much relief should be granted to it. The PA counters, however, that when the MDA was

signed in November 2006, albeit after extended negotiations between the parties,

neither side had completed designs for their separate projects, and neither side,

therefore, had a reliable basis for fixing a firm schedule. What's more, the PA argues,

both sides knew the situation, understood that the dates set forth on the MDS were

merely „aspirations!", and expected that firm dates would be established later, when the

parties would have a better grasp on the problems and needs that must be addressed.

That later point, according to the PA, was met when the PA delivered its MS-48 to SPI

in October 2009 (shortly before the hearings in this arbitration), containing scheduling

information as of August 2009. Although MS-48 was not the result of an agreement

between the PA and SPI, but instead was unilaterally created by the PA, the basic

concepts of the MDA and the MDS, the PA contends, are covered by MS-48. The PA

further argues that as now reorganized under the leadership of Christopher Ward, the

PA intends to meet the dates in MS-48 and that the essential infrastructure elements

will be completed by the time the Towers will be completed as required under the

original MDA schedule as extended by the adjustments for turnover delays, the Merrill

Lynch time extensions, and possibly by unavoidable delays from the VSC and the credit

freeze and related financing problems.

With respect to progress and delays to date in connection with the project, there

have been and will be a variety of occurrences as to which the facts, and particularly

their consequences, may have to be further examined and determined in future

proceedings. These include, among others: time extensions requested by SPI and
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granted by the PA in connection with the Merrill Lynch negotiations; consequences, if

any, of negotiations with Deloitte and other prospective tenants; delays in the demolition

of the Deutsche Bank Building; relationship, if any, between delays in connection of the

VSC and construction of the Towers; delays in completion of the Hub, Greenwich Street

utilities, and other infrastructure elements, and their impact on construction of the

Towers; delays in the PA's turnover of the Towers' sites; consequences of the credit

squeeze and inability to obtain financing; increases in budgets for the Towers and their

effects on SPI's financing problems; concurrency of delay factors and consequences of

same; promptness and diligence with which SPI proceeded when the sites of the

Towers were turned over to it; consequences, if any, of the termination of Phoenix by

the PA and introduction of Tishman/Turner; any waivers, by conduct of either or both

parties, of the consequences of any delays; delays, if any, caused by third parties other

than SPI or the PA, which have impacted or will impact the progress of the project; and

finally, whether various delays were unavoidable under the terms of the MDA, and if so,

the consequences of such unavoidable delays.

The above is not intended to be an all-inclusive listing of delays, but rather only

an identification of many delays and events mentioned during the hearings by one or

both parties. A critical question not covered above is what, if anything, has been the

impact to SPI of delays by the PA. SPI has acknowledged publicly on a number of

occasions that the credit markets are frozen, that its inability to obtain financing for the

project is unrelated to delays by the PA, and that a PA guaranty is necessary for SPI to

obtain the private financing needed to construct the Towers. The future extent, if any, of
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the present credit freeze and SPI's consequent inability to finance the construction of

the Towers is not known.

If both parties have delayed - SPI because of the unavailability of financing, and

the PA because of its failure to timely complete the infrastructure - how do the delays

interact in terms of the parties` respective obligations under the MDA? Stated

differently, given the credit freeze and financing difficulties, if in fact the PA had timely

started and completed all of the infrastructure activities on its part to be performed,

would SPI have been able to timely proceed with and ultimately complete the

construction of the Towers? If not, can it be said that SPI has been harmed by the PA's

delays on the infrastructure? Moreover, does SPI's inability to obtain financing

constitute unavoidable delay, as urged by the PA, and if so, does that, in turn, extend

not only SPI's performance times, but also those of the PA? These are questions that

may have to be explored and determined, if SPI proceeds with the next arbitration, as it

has indicated it may do.

While the PA will not meet the MDS's completion dates for the Hub or the

improvements under and in the area of Greenwich Street, and while the VSC

construction has been delayed by the stalled demolition of the Deutsche Bank Building

by LMCCC, there has been no proof that delay in these infrastructure projects has so

far impacted construction of the Towers. In fact, SPI witnesses acknowledged not only

that construction of the Towers can proceed without use of the VSC and its access

ramp, but also that if the funding problem did not exist, SPI could move ahead today

with the construction of the Towers.

12



SPI disagrees strongly with the PA's dates advanced in MS-48, contending that

they are at least one year overly optimistic. Whatever the reliability of those dates,

however, they must also be adjusted so as to provide appropriate extensions of time to

complete the Towers, and to reflect the realities on the ground. To the extent, if any,

that it may ultimately appear that the PA delayed SPI's construction and occupancy of

the towers, SPI would be entitled to an adjustment in the schedule in order to fairly and

reasonably make up for any delays caused by the PA, or otherwise due to causes not

the fault of SPI. But how much of an adjustment, if any, should be made cannot be

determined at this time. It will have to await a time in the future when more is known

about the actual progress of construction of the Towers and of the infrastructure.

2. Cross-default. This provision was required by the PA to be in the MDA in

order to have SPI erect the Towers simultaneously. In its enthusiasm to expedite

redevelopment of the WTC site as a showplace for New York City, for the Country, and

for the world, the PA evidently envisioned all the improvements at the site- 5 office

towers, the Memorial, the Hub, park areas, a new PATH terminal, and others -

suddenly bursting into full operation. From today's perspective, after the shock of the

collapse of the credit market and its impact on the economy and on the commercial

rental market in Lower Manhattan, such a vision seems strangely naive. All the experts

at the hearing, as well as the parties themselves, agreed, and the Panel finds and

concludes, that under present circumstances enforcement of the cross-default provision

would be unwise, unrealistic, and not in the best interests of the project. Accordingly,

the Panel grants SPI's request for a declaration that the "cross-default" and other
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remedies provided for under Article 8 of the MDA and the Guaranty and Security

Documents referenced therein are terminated and of no further force or effect.

I Rent abatement. As interim damages for the PA's claimed breaches of

the MDA, SPI contends that it is entitled to an amount equal to the total of ground rents

that would be paid up through the completion and lease-up stabilizations of the three

towers, sometime in 2019, an amount the PA calculates to be $788 million. At some

places in its submissions, SPI characterizes the interim damages as "ongoing

damages", but it is not clear whether SPI seeks to have them paid periodically as time

goes on, or as a lump sum to be paid now, as the PA assumes. Under the MDA,

however, SPI is required to pay the ground rents through the construction and lease-up

periods for the Towers. At most, therefore, SPI would be entitled to seek damages for

ground rents paid for any excess period over and above the planned and agreed-to

construction and lease-up periods.

While there has been some testimony and documentary proof introduced in this

proceeding with respect to the PA not meeting various infrastructure related dates

specified in the MDS, there has been little, if any, proof of damages suffered so far by

SPI as a consequence, except to the extent that additional rent may have to be paid for

an excess period which might be needed to complete construction of the Towers.

SPI states in its post-hearing reply brief (at p. 31) that it could seek rescission of

the MDA and the return of approximately $1.5 billion it has transferred to the PA under

the MDA, "along with additional damages." Whether it has the grounds to do so has not

been shown in this proceeding and remains, if at all, for a possible separate proceeding,

which SPI has urged that it might commence.
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At this time, however, granting the requested interim relief, or any relief from the

ground-rent requirements, would not be appropriate. SPI may well be entitled

eventually to recover for "excess" rent that it may be required to pay over the next

several years, but at the present time there are too many uncertainties to permit a

determination either of the length of the excess period, if any, or of the proper amount of

excess rent involved. Therefore, the amount of compensable harm SPI will suffer in the

future from the alleged delays and from having to pay "excess rents", if they in fact

occur, cannot reasonably be calculated at this time. Moreover, what actually is going to

be built on the three tower sites may well be changed by the parties in light of the

current economic situation.

In addition to such future uncertainties, the request by SPI for rent abatement is

based upon an assumption that the delays in the project to date have been due to

failures by the PA. As explained above, however, in our discussion of item 1,

"Schedule", the delays to date have been due to many occurrences as to which the

facts and consequences will have to be further examined before a determination could

be made assigning responsibility. At this juncture, it is not clear to the Panel that the

delays in the project to date are all, or substantially all, attributable to the PA. Some of

them may be due, in whole or in part, to unavoidable delays, to negotiations with

prospective tenants, to SPI's inability to obtain financing unrelated to progress by the

PA, or to other factors for which the PA may not be responsible. It would be

inappropriate to have the PA respond now in damages for such delays, irrespective of

whether the PA did or did not meet, or will or will not meet, certain dates specified in the

MIDS. In short, on the evidence presented, particularly that related to the current

15



economic and financial crisis, SPI has not shown that any action or inaction by the PA

to date has actually delayed or damaged SPI in its construction of the Towers.

4. Material Breach. SPI seeks a declaration that the PA is "in material

breach" of the MDA. It states that such a declaration is needed to "remedy the PA's

stated view that it is not obligated to comply with its contractual commitments" (SPI

Post-Hearing Br. at 32), and that "[d]eclaratory relief is therefore necessary and

appropriate to inject certainty and accountability that the MDA was intended to establish

for the good of the project." (Id. at 34). The PA counters that declaratory relief is always

discretionary, and that the SPI's purpose here is more in the nature of public relations

than in determining the rights and obligations of the parties to a contract.

SPI's request for declaratory relief is denied. In the first place, we are not

persuaded by SPI's claim that the PA has acted in bad faith and thereby breached the

MDA. No doubt, the first two years under the MDA do not represent fine, or even

adequate, performance by the PA. Since Mr. Ward took over the directorship, however,

much has changed, contracts have been let, and the infrastructure work is moving

ahead. Meanwhile, the PA has invested or committed over $ 2.3 billion to

redevelopment of the WTC site, and in the extensive and extended negotiations with

SPI that have continued from mid 2008, the PA has made significant offers of

concessions and adjustments that go well beyond the PA's obligations under the MDA.

SPI argues that it would be impossible to negotiate a new deal "if the PA is

allowed to take the position that its written commitments are merely 'aspirational"' (SPI

Post-hearing Br. at 34). While the PA used that term to characterize the times set forth

in the MDS, it should be clear to the PA, from the results of this arbitration award, that it
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is not free to ignore its contractual obligations to SPI under the MDA, nor can it

disregard its obligation to the public to press forward and complete the redevelopment

of the WTC site.

Moreover, when dealing with a development project as massive and complex as

this one, the failure by one party to meet a particular time deadline, or indeed many time

deadlines, cannot automatically be escalated into a "material" breach that would warrant

the other party's rescinding the entire agreement. In such a large and complex project

that requires many years to complete, time lost now may well be made up later on, but

even if it is not made up, and if the resulting delay has monetary or other

consequences, compensation and other adjustments can be provided at an appropriate

time. In the context of the MDA, as applied and modified by this decision, the impact, if

any, on SPI of the PA's infrastructure delays is considerably ameliorated by elimination

of the cross-default provisions, by our recognition of SPI's possible future entitlement to

a specific adjustment in the schedule for completing the Towers, and by possible

ground-rent damages to be assessed, if warranted, in the future.

Accordingly, with respect to the specific points of relief requested by SPI, the

Panel makes the following Partial Award:

1. With respect to SPI's request for a realignment of the schedule, SPI

may be entitled to have the schedule for completion of the Towers

adjusted to make an appropriate accommodation for any construction

problems created by the PA's delays in completing the infrastructure,

but the extent of the adjustment, if any, cannot be determined now but
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must await a time in the future when more is known about the actual

progress of construction of the Towers and of the infrastructure.

2. SPI's request for a declaration that the "cross-default" and other

remedies provided for under Article 8 of the MDA and the Guaranty

and Security Documents referenced therein are terminated and of no

further force or effect, is granted.

3. SPI's request for a rent abatement at this time is denied, without

prejudice to a later claim when the relevant circumstances can be

established with sufficient certainty; and

4. SPI's request for a declaration that the PA is in "material breach" of the

MDA is denied.

THE PA ' S REQUESTED RELIEF

Although not made the subject of a written counterclaim, the PA has requested

the Panel to grant affirmative relief in the form of a direction to SPI to forthwith proceed

with all due diligence in constructing all three of the Towers. In or about August of 2008

SPI slowed or stopped construction plans on Towers 2 and 3, and slowed and limited

construction work on Tower 4. It did so, SPI claims, as a result of Mr. Ward's report to

the Governor on the severe extent of delays in the PA's infrastructure work. The PA

points out, however, that this was shortly after the credit market for commercial

mortgages had collapsed, and the PA argues that regardless of the status of the

infrastructure, SPI did not have sufficient finances available for the "completion and

operation" of the Towers. SPI responds that it does have sufficient funds to continue
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construction of Tower 4 for over a year, and that, unlike the PA , it is not currently in

default under any provision of the MDA. SPI ' s argument , however, downplays the

significance of the requirements in the MDA that address not only the times for

completing the Towers , but also the times for commencing work on each one. (See:

MDA §§1.3 (e)(i), 1.3(e)(ii), and 1.3(e)(iii)).

In any event , the PA 's request for a direction to SPI that it immediately

commence or resume work on the three towers is denied . As discussed below, all

parties seem to recognize that there may be a need to alter the plans for those towers.

Granting the relief requested by the PA at this time would therefore be unwise and

counterproductive to the needs of the project.

SUPPLEMENTAL ORDER

Realistically , present circumstances cry out for the parties to agree to modify the

development plan so as to reschedule and re-sequence construction of the Towers, and

to do so with a fair and realistic regard for the interests of both parties in light of the

current situation with respect to infrastructure construction , economic conditions, and

available financing . As presently designed , the Hub needs portions of T2 and T3 for

lateral support , mechanical systems, ventilation , and access. A compensating redesign

of the Hub would appear to entail substantial additional time and cost. Any new

agreement and schedule must recognize the realities of these factors , including the

inherent construction problems , the commercial mortgage market , the rental prospects
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for prime office space in Lower Manhattan, and the reasonable needs and resources of

SPI, and the PA, all to be done in light of the public's special interest in the completion

and success of the Trade Center Redevelopment.

Looking at the situation under the MDA today,

1. MDA §1.3(e) requires SPI to proceed with construction of all three towers,

subject to possible unavoidable delays resulting either from the current

economic situation and unavailability of financing, or from other factors, but

SPI has stopped construction progress on the Towers.

2. The PA is proceeding with construction of the infrastructure, but will not meet

the MDS schedule in the MDA's Exhibit J, and may not even meet the revised

schedule it has proposed in MS-48.

3. Both parties recognize the impracticality of the cross-default provisions in

Article 8 of the MDA.

4. Construction of the Hub must begin in the near future, but whether its lateral

support and other needs are to be provided by Towers 2 and 3, as

contemplated by the MDA, or by a redesign process, is so far undetermined,

perhaps pending the result of this arbitration.

Section 1.3(f)(v) of the MDA directs the parties to use good faith efforts

immediately after turnover of the sites to agree to a "detailed construction coordination

plan and development schedule". It provides that

"[i]f such coordinated plan cannot be arrived at within such
sixty (60) day period, such matter shall be a Dispute and
shall be resolved pursuant to Article 9 of the Agreement in
order to arrive at a coordinated plan and development
schedule" (emphasis added).
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It is clear to the Panel not only that no such coordinated plan and development

schedule was ever agreed to, but also that the PA's MS-48 is inadequate as a schedule

for the remaining redevelopment of the WTC site. The parties ' submissions in this

arbitration have demonstrated attempts extending over many months to agree to "a

detailed construction coordination plan and development schedule", but so far, those

efforts have been unfruitful. The Panel hesitates , however , to resolve this Dispute

without giving the parties one final chance to arrive at a solution mutually acceptable to

them.

We therefore direct the parties to meet and agree if possible on a new schedule

for the project, one that will provide a detailed schedule for completion of the PA's

infrastructure elements and SPI's Towers. Since both parties recognize that immediate

construction of all three of SPI's towers is unlikely, if not impossible under present

conditions, the parties should first attempt to agree on what structures are to be

constructed by SPI and when, and if there is to be a change in the plan that alters either

party's rights and obligations as established in the MDA, then the new plan and

schedule should so provide and should accommodate that change. The parties shall

report back to the Panel in writing no later than 45 days from the date of this Decision

as to the results of their efforts, i.e. either with a completed new agreed schedule, or a

detailed status report as to the reasons such new schedule could not be agreed upon.

The Panel retains jurisdiction, as part of this arbitration, to review, approve, and

implement the new plan and schedule to be so agreed upon between the parties, or

alternatively to prescribe for the parties a coordinated plan and development schedule
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for the completion of the project. In either event, the Panel shall direct the manner in

which the schedule shall be monitored and administered.

SO ORDERED.

Dated : January, 2010
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for the completion of the project. In either event, the Panel shall direct the manner in

which the schedule shali be monitored and administered.

SO ORDERED.

Dated: January ^ 2010

Eugene McGovern
Arbitrator

Hon. George C. Pratt
Chairman
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